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CASES 

ARGUED  AND  DETERMINED 


IN  THE 


COURT    OF   APPEALS 


OF 

MARYLAND. 


December  Term,  1841. 

Samuel   Lucas  et  al.   vs.   Michael  McBlair  et  aL — 
December  1841. 

By  the  act  of  1838,  chap.  323,  commissioners  were  appointed  by  name  to 
build  a  Town  Hall  in  Baltimore,  and  with  power,  by  a  scheme  or  schemes 
of  lotteries  and  sales  thereof,  or  tickets  therein,  to  raise  the  sum  of,  &c. 
These  schemes  were  to  be  approved  of  by  the  Commissioners  of  Lotteries. 
By  the  act  of  1839,  confirmed  in  1840,  it  became  a  part  of  the  Constitution 
of  Maryland,  that  "no  n^ew  grant  to  authorize  the  drawing  of  any  lottery, 
or  the  traffic  or  dealing  in  lottery  tickets,  or  schemes  or  devices  in  the 
nature  of  lotteries,  &c,  shall  be  made."  The  commissioners  of  lotteries 
were  public  officers  of  annual  appointment.  By  bill  filed  in  1841,  the 
Town  Hall  Commissioners  complained,  that  while  they  were  endeavouring 
to  sell  the  tickets  in  their  schemes,  the  Commissioners  of  Lotteries,  since  the 
acts  of  1839-40,  "approved,  and  allowed  to  be  availed  of,  (and  allowed 
tickets  therein  to  be  sold  under  licenses,)  schemes  of  lotteries  for  the  State 
of  Maryland,  and  schemes  of  lotteries  granted  and  authorised  hy  other 
States  than  Maryland;  stamped  tickets  in  such  schemes,  and  issued  them 
to  contractors  for  sale,  and  under  pretext  of  licenses  emanating  from  such 
Commissioners  of  Lotteries,  that  the  same  were  largely  sold,  thereby 
violating  the  acts  of  1839-40,  also  seriously  interfering  with  the  sales 
of  the  complainants,  in  their  Town  Hall  schemes  authorised  by  the  act  of 
1838.  To  restrain  this  evil  their  bill  prayed  for  an  injunction  against  the 
Commissioners  of  Lotteries;  an^  the  persons  licensed  by  them,  in  relation  to 
the  approval  of  tickets  in  the  lotteries  for  this  State  and  other  States,  and 
1         v.12 
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sales  of  tickets  therein  and  granting  licenses  therefor.  Upon  this  it  was 
held— 

That  considering  the  difficulty  of  obtaining  adequate  redress  at  law,  and 
the  probability  that  a  multitude  of  suits  would  necessarily  be  instituted  to 
protect  the  complainants*  franchise,  the  process  of  injunction  was  a  pro- 
per remedy. 

That  as  trustees,  invested  by  law  with  an  important  public  duty,  they  were 
competent,  as  parties,  complainants,  to  proceed  in  equity  in  their  own 
names,  to  protect  the  franchise  committed  to  them  from  violation. 

The  State  was  not  necessary  party  to  the  bill  in  order  ta  obtain  an  injunc- 
tion. 

It  was  the  object  of  the  act  of  1839,  chap.  39,  to  prohibit  in  future,  all 
lottery  grants  by  the  Legislature,  and  all  grants  of  licenses  to  deal  in  lot- 
teries by  the  lottery  commissioners,  so  far  as  it  could  be  done  without 
affecting  antecedent  or  prior  vested  rights,  secured  by  a  constitutional 
sanction. 

The  difficulty  of  obtaining  adequate  redress  in  a  court  of  law  is  one  of  the 
well  established  grounds  for  resorting  to  a  Court  of  Chancery,  and  especi- 
ally where  in  the  pursuit  of  justice  it  may  be  necessary  to  resort  to  a  mul- 
tiplicity of  actions  at  law, 

A  statute  privilege,  in  possession,  of  an  exclusive  character,  not  admitting  of 
an  injurious  competition,  may  in  its  use  and  enjoyment  be  protected  by  in- 
junction, equally  essential  in  such  cases  to  prevent  ruinous  litigation,  as 
fraud  and  evasion  of  the  right.  A  franchise  to  propose  a  scheme  of  a  lot- 
tery and  sell  tickets  for  a  particular  object,  is  so  far  of  an  exclusive  nature, 
as  to  be  within  the  principle  above  stated. 

The  act  of  1828,  chap.  129,  sec.  21,  recognizes  the  propriety  of  a  resort  to  the 
writ  of  injunction  in  such  cases.  To  prevent  irreparable  injury  or  multi- 
plicity of  suits,  are  grounds  for  obtaining  an  injunction.  This  preventive 
remedy  is  now  granted  more  liberally  than  formerly* 

Commissioners  appointed  by  law — invested  with  a  public  trust— with  means 
for  its  execution — with  full  power  to  act — must  be  entitled  to  use  all  the 
appropriate  means  necessary  to  the  end  in  contemplation,  and  are  regard, 
ed  as  having  such  an  interest  in  the  subject  confided  to  thorn,  as  will  enable 
them  to  proceed  before  the  tribunals  of  the  country,  for  the  due  protection 
of  the  rights  entrusted  to  them. 

It  is  not  necessary  in  all  cases,  that  the  cestui  que  trust*  or  parties  beneficial, 
ly  interested,  should  be  parties  to  a  bill  in  equity. 

Executors  and  administrators  who  may  sue,  or  be  sued,  in  many  cases  suffi- 
ciently represent  creditors,  legatees  or  distributees,  for  whom  they  are 
trustees. 

The  want  of  a  party  as  a  defendant,  is  generally  no  ground  upon  which  to 
claim  a  dissolution  of  an  injunction ;  a  necessary  party  may  be  supplied 
before  final  hearing. 

It  is  the  constant  aim  of  courts  of  equity  to  do  .complete  justice,  by  deciding 
upon  and  settling  the  rights  of  all  parties  interested  in  the  subject  matter 
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of  the  suit,  bat  this  rosy  be  obtained  by  having  the  necessary  parties  be- 
fore the  court  at  any  time  before  the  final  decree  is  passed. 

If  all  persons  interested  are  not  made  parties  to  the  suit,  the  court  many 
times,  upon  hearing,  will  not  for  want  of  them  proceed  to  a  decree* 

The  act  of  1839,  chap.  31,  was  not  confined  to  grants  of  lottery  privileges  by 
the  Legislature,  but  was  intended  to  cover  the  whole  system  of  dealing  in 
lotteries,  and  to  prohibit  the  granting  of  licenses  by  the  Lottery  Commis. 
sioners,  and  the  sale  of  schemes  by  them,  except  as  to  existing  private 
lottery  grants ;  and  the  power  the  Legislature  before  possessed  of  regulat- 
ing suchprivate  grants,  and  the  means  by  which  they  might  be  more  effec- 
tually and  speedily  accomplished. 

Where  the  object  of  the  Legislature  in  passing  a  statute,  was  the  suppression 
of  a  great  moral  evil,  the  construction  of  it  should  be  benign  and  liberal, 
and  not  so  restricted  as  to  leave  much  of  the  mischief  designed  to  be  sup. 
pressed,  the  chance  of  still  being  successfully  pursued. 

The  title  and  preamble  of  an  act  are,  strictly  speaking,  no  parts  of  it,  though 
they  may  be  resorted  to  in  explanation  of  the  enacting  clause,  if  it  be  doubt- 
ful;  or  to  restrain  its  generality,  when  it  would  be  inconvenient  if  not  re- 
strained. 

Appeal  from  Chancery. 

On  the  4th  December,  1841,  Samuel  Lucas,  William  Gwynn, 
Charles  G.  Ridgely,  Oliver  Holmes,  George  G.  Belt  and  Chas. 
F.  Mayer,  exhibited  their  bill  of  complaint  against  Michael 
McBlair,  George  Cooke,  Samuel  Scribner,  Henry  M.  Bash, 
William  Pyfer  and  /.  G.  Gregory,  and  other  persons  compos- 
ing the  partnership  of  J.  G.  Gregory  and  Company,  alleging, 
that  by  an  act  of  the  General  Assembly  of  Maryland,  passed 
at  December  session  of  1838,  chapter  323,  entitled,  An  act 
in  aid  of  the  construction  of  a  State  Armory  and  Town  Hall 
in  the  city  of  Baltimore,  and  the  re-building  and  improvement 
of  the  Hanover  Market  House  in  said  city.  Your  orators 
(excepting  Holmes,)  were  appointed  commissioners  for  the 
purpose  of  raising,  by  sales  or  drawing  of  schemes  of  lotteries, 
the  requisite  sum  of  money  for  the  construction  of  the  State 
Armory  and  Town  Hall,  which  for  the  public  convenience  and 
defence,  it  was  the  purpose  of  said  act  to  have  erected.  And 
your  orators  further  show,  that  at  their  December  session, 
1839,  chap.  52,  an  act  supplemental  to  that  just  mentioned, 
was  passed  by  said  General  Assembly,  extending  the  term  of 
operation  of  the  original  act,  and  of  the  privileges  and  rights 
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conferred  by  said  act.  And  your  orators  pray  reference  to  said 
original  and  supplemental  acts,  as  tbey  appear  in  the  printed 
compilations  of  the  acts  of  the  aforesaid  sessions,  and  that  they 
be  deemed  and  taken  as  part  of  this  their  bill.  Your  orators 
now  further  state,  that  the  Mayor  and  City  Council  of  Balti- 
more, whose  property  and  interest  are  to  be  availed  of,  and  to 
be  affected  by  the  said  acts,  and  by  the  structure  by  the  same 
required,  did,  in  consideration  that  said  structures  should  be 
made,  become  a  party  to  said  acts  of  Assembly,  and  grant 
their  assent,  and  the  privilege  and  control  to  the  said  commis- 
sioners in  respect  of  the  use  of  the  ground  and  property  of  said 
corporation,  which  are  contemplated  in  the  fourth  section  of 
the  said  original  act.  And  your  orators  state,  that  thereupon, 
and  to  accomplish  the  project  so  devised  and  ordained  by  the 
State  of  Maryland^  and  through  the  said  assent  and  concession 
of  said  corporation,  so  stipulated  for  by  the  Mayor  and  City 
Council  of  Baltimore,  the  commissioners  aforesaid  proceeded 
to  make  contracts  with  persons  for  purchase  of  schemes  of 
lotteries  so  authorised,  which  contracts  were  performed;  and 
finally  to  cause  schemes  of  lotteries  to  be  drawn  under  their 
own  direction,  they  by  their  agents  selling  the  tickets  therein. 
And  your  orators  aver,  that  as  commissioners  under  the  acts 
aforesaid,  they  are  now  engaged  in  carrying  out  the  objects  of 
said  acts,  by  sales  in  manner  aforesaid,  with  reference  to  the 
said  purpose  of  the  General  Assembly,  and  of  the  Mayor  and 
City  Council  of  Baltimore.  And  your  orators  give  your  honor 
to  know,  that  Solomon  Hillen,  who  by  said  original  act  was 
appointed  one  of  said  commissioners,  resigned  his  said  office, 
and  that  Oliver  Holmes,  your  orator,  was  duly  appointed  a 
commissioner  in  his  place,  giving  bond  with  approved  securi- 
ty, as  did  each  of  your  orators,  according  to  the  requirements 
of  said  acts  of  Assembly.  And  your  orators  suggest,  that  be- 
ing thus  the  constituted  agents  of  an  undertaking  of  much 
public  importance,  and  which  it  is  the  view  of  the  State  of 
Maryland  and  of  the  Mayor  and  City  Council  of  Baltimore  to 
have  accomplished  as  promptly  as  may  be,  and  for  which  it  is 
the  policy  and  intent  of  said  acts,  that  means  should  be  pro- 
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cured  as  largely  and  surely  as  practicable,  your  orators  are 
specially  interested  in  seeing  maintained  all  the  restrictive  pro- 
visions of  the  law  and  Constitution  of  Maryland  touching  the 
privilege  of  lotteries.  And  now  your  orators  show,  that  cer- 
tain officers,  by  virtue  of  enactments  of  the  General  Assembly 
of  Maryland 9  have  been  from  time  to  time  appointed,  and  now 
are  officiating,  called  commissioners  of  lotteries,  representing 
the  State  in  reference  to  the  revenue  derivable  to  her  from 
drawings  of  lotteries  and  sales  of  schemes,  and  licenses  for 
selling  lottery  tickets,  whose  duties  however,  are  particularly 
defined  and  prescribed  in  the  several  relevant  acts  of  Assem- 
bly, to  which  in  that  respect  your  orators  refer;  your  orators 
showing,  that  the  actual  commissioners  now  are,  Michael 
McBlair  and  George  Cooke.  Your  orators  further  show,  that  by 
the  first  section  of  the  acts  of  the  General  Assembly  of  Mary* 
land,  passed  at  December  session  1831,  chap.  79,  entitled, 
An  additipnal  supplement  to  an  act  to  amend  the  lottery  sys- 
tem, the  said  commissioners  are  empowered  to  grant  at  any 
time  after  the  passage  of  said  act,  a  license  or  licenses  to  any 
person  or  persons,  to  be  in  force  for  one  year  from  the  date  of 
the  grant  thereof*  to  sell  not  only  tickets  in  any  scheme  or 
schemes  of  a  lottery  or  lotteries  which  the  said  commissioners 
shall  form  and  dispose  of,  or  authorise  for  the  benefit  of  the 
State,  but  also  to  sell  tickets  in  any  scheme  or  schemes  of  a 
lottery  or  lotteries  granted  by  any  of  the  States  of  the  Union, 
or  by  the  Untied  Slates  of  America,  and  submitted  to  and  ap- 
proved by  said  commissioners,  it  being  further  provided,  that 
the  person  or  persons  so  licensed,  shall  at  or  before  the  obtain- 
ing of  the  licenses,  contract  with  the  commissioners  aforesaid, 
for  the  right  to  draw  a  scheme  or  schemes  of  a  lottery  or  lot- 
teries within  the  year  for  which  the  license  shall  be  granted, 
which  scheme  or  schemes  shall  produce  to  the  State,  at  least 
the  sum  of  fifteen  thousand  dollars  within  said  year.  And  your 
orators  now  state,  that  in  pursuance  of  the  provision  of  law  just 
recited,  the  commissioners  of  lotteries  have  habitually  made 
contracts  with  certain  individuals,  for  the  benefit  of  such  indi- 
viduals, of  certain  schemes  of  lotteries,  devised  or  approved  by 
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the  commissioners  in  behalf  of  the  State;  and  with  reference 
to  the  yearly  profit  of  at  least  fifteen  thousand  dollars,  contem- 
plated to  be  assured  to  the  State  by  the  terms  of  the  act  refer- 
red to ;  such  schemes  being  thus  created  and  operative  for  the 
benefit  of  the  State  of  Maryland;  and  the  fruit  and  profit  there- 
of commuted  by  the  contracts  aforesaid,  made  by  the  commis- 
sioners as  aforesaid,  with  certain  individuals.  And  your  orators 
show  further,  that  conformably  to  said  acts  of  Assembly,  the 
commissioners  of  lotteries  have  been  accustomed  to  grant  li- 
censes to  said  contracting  individuals,  authorising  them  or  their 
assignees  of  the  licenses,  to  sell  tickets  of  lotteries  of  the  State 
as  aforesaid,  or  of  foreign  lotteries  of  other  States,  or  of  the 
United  States,  within  the  scope  of  the  provision  already  herein 
before  set  forth,  as  to  those  licenses.  And  your  orators  state 
and  charge,  that  under  licenses  so  granted  by  the  commission- 
ers of  lotteries,  and  under  colour  of  the  said  act  of  Assembly, 
tickets  have  ever  since  the  passage  of  said  act  been  sold,  and 
are  now  selling  within  the  city  of  Baltimore  and  in  the  State 
of  Maryland  at  large,  in  schemes  of  lotteries  for  the  State's  use 
as  aforesaid,  and  of  lotteries  granted  and  sanctioned  by  only 
other  States  of  this  Union,  or  by  the  United  States  of  America, 
such  sales  being  made  not  only  by  the  contracting  individuals, 
and  the  grantees  of  the  State  of  the  said  licenses,  by  numerous 
assignees  of  said  licenses,  under  transfer  of  them  respectively 
from  said  contractors.  And  your  orators  further  show,  that 
the  contractors  aforesaid,  for  the  disposal  of  said  licenses,  and 
the  sale  of  tickets  to  those  using  the  licenses  aforesaid,  as  gran- 
tees of  said  contractors,  have  customarily  had,  and  now  have, 
agents  in  the  city  of  Baltimore,  such  agents  receiving  from  the 
commissioners  of  lotteries  the  tickets  of  the  various  schemes; 
that  the  commissioners  have  approved  for  the  dealing  of  said 
contractors  and  the  holders  of  said  licenses,  the  tickets  so  de- 
livered, being  stamped  by  said  commissioners  in  token  of  the 
approval  of  the  schemes,  as  required  by  the  act  of  Assembly 
aforesaid,  of  the  year  1831.  And  your  orators  state,  that  the 
persons  who  have  contracted  as  aforesaid  with  the  commis- 
sioners of  lotteries,  and  have  so  contracted  since  the  tenth  day 
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of  March,  in  the  year  1841,  the  day  of  the  passage  by  the  said 
General  Assembly  of  the  act  hereinafter  mentioned,  entitled 
An  act  to  confirm  an  act  entitled,  an  act  to  alter  and  amend  the 
Constitution,  so  far  as  it  relates  to  the  power  of  the  Legislature 
to  grant  lotteries,  passed  at  December  session  1839,  chap.  31, 
are  /•  G.  Gregory  and  other  persons,  to  your  orators  unknown, 
composing  the  partnership  of  /.  G.  Gregory  and  Company; 
and  that  the  agents  aforesaid  of  said  contractors,  acting  and 
managing  for  them,  in  manner  aforesaid,  in  the  city  of  Balti- 
more, are  Samuel  Scribner,  and  William  Pyfer  and  Henry  M. 
Bask,  doing  business  as  such  agents  and  managers,  under  the 
style  of  partnership,  of  S.  Scribner  and  Company.  And  your 
orators  state  and  charge,  that  at  the  December  session  of  the 
year  1839,  the  General  Assembly  of  Maryland,  contemplating 
the  evils  of  unlimited  lottery  dealings,  and  of  the  multiplied 
lotteries  agitating  and  alarming  the  community,  and  absorbing 
their  means  in  many  instances,  to  be  diverted  to  objects  of  other 
States,  and  to  be  accomplished  beyond  the  borders  of  Maryland, 
and  repudiating  as  a  source  of  revenue  to  the  State,  the  fruits 
of  such  inordinate  dealing,  struck  fiom  the  ordinary  powers  of 
legislature  the  sanction  of  lotteries,  by  passing  the  act  entitled, 
An  act  to  alter  and  amend  the  Constitution,  so  far  as  relates  to 
the  power  of  the  Legislature  to  grant  lotteries,  declaring,  that 
from  and  after  the  confirmation  of  that  act  by  the  succeeding 
Legislature,  "no  new  grant  should  be  made  to  authorise  the 
drawing  of  any  lottery,  or  the  traffic  or  dealing  in  lottery  tickets, 
or  schemes  or  devices  in  the  nature  of  lotteries,  or  the  distribu- 
tion of  money  or  property  by  chance ;"  and  your  orators  state, 
at  the  next  succeeding  session  of  the  Legislature,  on  the  tenth 
day  of  March,  in  the  year  1841,  by  an  act  entitled  as  above, 
an  act  to  confirm  the  aforesaid  act  of  the  session  of  1839,  chap. 
31 ;  the  act  aforesaid  forbidding  to  the  Legislature  the  power 
of  lottery  grants,  was  confirmed  and  made  part  of  the  Consti- 
tution of  Maryland;  and  the  State  itself,  disabled  from  con- 
tinuing the  practice  of  lottery  dealing,  and  drawing  to  the 
treasury  the  premium  of  the  mischief  which  the  Constitution 
thus  marked  and  denounced.    But  your  orators  charge,  that 
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notwithstanding  this  constitutional  condemnation  and  inhibi- 
tion, the  commissioners  of  lotteries,  although  the  agents  of  the 
State,  who  has  thus  interdicted  herself  the  privilege  and  profits 
of  lotteries,  have  nevertheless,  in  continuance  of  the  evil  repu- 
diated by  the  constitution,  entered  into  contracts  of  the  same 
scope  as  those  permitted  before  this  Constitutional  ordinance, 
and  have  approved  and  allowed  to  be  availed  of,  (and  allowed 
tickets  therein  to  be  sold  under  licenses  as  aforesaid,)  schemes 
of  lotteries  for  the  State  of  Maryland,  and  schemes  of  lotteries 
granted  and  authorised  above  by  other  States,  and  have  stamp- 
ed as  aforesaid  tickets  in  such  schemes,  and  issued  them  to  the 
contractors  or  their  agents  aforesaid,  which  contractors  and 
agents  your  orators  have  above  named.  And  your  orators  aver 
and  charge,  that  by  sanction  as  aforesaid  by  said  commission- 
ers of  lotteries,  and  by  the  instrumentality  of  said  contractors 
and  said  agents,  and  under  pretext  of  the  licenses  aforesaid, 
emanating  from  said  commissioners  of  lotteries,  schemes  are 
every  week  approved  for  State  lotteries  aforesaid,  and  of  lot- 
teries granted  and  authorised  above  by  other  States,  and  tickets 
are  largely  and  busily  sold  under  many  licenses  issued  as  afore- 
said, by  said  commissioners  of  lotteries  to  said  contractors,  and 
from  them  passing  to  the  numerous  grantees  of  the  licenses, 
said  commissioners  stamping  and  authenticating  thus,  or  by 
signature,  the  tickets  so  set  afloat;  and  thus  affording  every 
ostensible  warrant  and  all  encouragement  to  a  transgression  of 
a  solemn  constitutional  rule,  and  misinterpreting  and  exceed- 
ing the  limits  of  their  constitutional  duty,  as  agents  of  the  State. 
And  your  orators  aver  and  charge,  that  by  such  action  of  said 
commissioners  of  lotteries  and  of  the  agents  and  persons  afore- 
said, not  only  is  that  social  injury  done  which  the  Constitution 
so  studiously  sought  to  avert,  but  the  [undertaking  to  which, 
as  aforesaid,  your  orators  have  been  appointed  as  representa- 
tives of  important  purposes  of  the  State  and  of  the  city  of  Balti- 
more, and  which  the  State  seeks  to  promote,  has  been  seriously 
retarded,  and  its  interests  much  prejudiced;  and  your  orators 
aver  and  charge,  that  the  project  aforesaid  of  the  State,  over 
which  they,  as  aforesaid,  preside,  must  be  long  delayed,  if  not 
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utterly  intercepted  for  its  accomplishment,  if  the  unconstitu- 
tional procedure  aforesaid,  of  which  your  orators  now  complain,, 
be  not  arrested.  All  which  is  much  to  the  grievance  of  your 
orators;  in  tender  consideration  whereof,  and  forasmuch  as  no 
effectual  remedy  can  be  afforded  in  the  premises,  except  in 
this  honorable  court. 

To  the  end,  therefore,  that  said  Michael  McBlair  and  George 
Cooke,  and  said  J.  G.  Gregory  and  the  other  persons,  his  part- 
ners as  aforesaid,  and  Samuel  Scribner,  and  Henry  M.  Bask, 
and  William  Pyfer,  may  on  oath,  answer  the  premises,  and 
that  said  McBlair  and  Cooke,  commissioners  as  aforesaid,  may 
be  perpetually  enjoined  from  approving  any  schemes  of  any 
lotteries  granted  by  any  of  the  States  of  the  Union,  or  by  the 
United  States  pf  America,  and  from  devising  and  approving, 
and  authorising  the  drawing  of  any  schemes  of  lotteries  for  the 
State  of  Maryland  and  the  benefit  thereof,  as  contemplated  by 
the  said  act  of  Assembly,  passed  at  the  session  of  the  year 
1831 ;  and  that  said  McBlair  and  Cooke,  as  commissioners,  be 
so  enjoined  from  countersigning  or  stamping,  or  by  any  mark 
or  token  whatsoever,  approving  or  authenticating  any  tickets 
in  any  schemes  of  any  lotteries  as  aforesaid,  granted  by  other 
States  than  Maryland,  or  by  said  United  States,  or  in  any 
schemes  devised  by,  or  proposed  to,  or  approved  by  said  com- 
missioners, for  the  benefit  of  the  State  as  aforesaid;  and  fur- 
ther, that  said  Scribner,  and  Bash,  and  Pyfer,  be  perpetually 
enjoined  from  issuing  or  delivering,  or  selling  or  disposing  of, 
or  in  any  wise  parting  with  any  tickets  of  any  lottery  or  lotte- 
ries granted  by  another  State  than  as  aforesaid,  or  by  said 
United  States,  whether  such  tickets  be  or  be  not  approved  or 
stamped  or  countersigned  by  said  commissioners,  or  either  of 
them,  and  whether  the  schemes  of  such  lotteries  be  or  be  not 
approved  by  said  commissioners ;  and  in  like  manner  that  they 
be  so  enjoined  in  respect  of  any  lotteries  or  schemes  or  tickets 
thereof,  or  therein  devised  or  approved  by  said  commissioners 
of  lotteries,  for  the  benefit  of  the  State  of  Maryland  as  afore- 
said ;  and  further,  that  said  /.  G.  Gregory  and  the  other  per- 
sons, his  partners  as  aforesaid,  be  in  like  manner  perpetually 
2        v.12 
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enjoined  in  respect  of  any  such  lotteries  or  schemes  or  tickets 
therein  and  thereof,  as  to  which  such  injunction  is  above  pray- 
ed and  suggested  against  said  Scribner,  and  Bash,  and  Pyfer; 
and  that  your  orators  may  have  such  further  and  other  relief  in 
the  premises  as  to  your  honor  may  seem  right.  Subpoena  and 
order  of  publication,  &c.  The  bill  was  sworn  to  by  three  of 
the  complainants. 

On  which  bill  the  Chancellor  (Bland)  passed  the  following 
order: 

The  State  not  being  represented  by  its  Attorney  General, 
being  made  a  party,  no  injunction  can  be  granted  as  prayed 
by  the  foregoing  bill  of  complaint. 

Afterwards,  on  the  8th  December,  1841,  the  complainants 
filed  in  the  said  cause  the  following  order  of  the  Honorable 
Stevenson  Archer,  one  of  the  Judges  of  the  Court  of  Ap- 
peals. 

"Upon  the  aforegoing  proceedings,  it  appearing  to  me  that 
"  the  Chancellor  has  erred  in  refusing  to  grant  the  injunction 
"  prayed  for,  it  is  ordered  this  7th  day  of  December,  1841, 
"  that  the  Register  in  Chancery,  do  issue  the  injunction  as 
"  prayed  in  the  bill,  upon  the  complainants,  or  some  of  them, 
"  executing  a  bond  with  security  to  be  approved  by  the  Chan- 
"cellor,  in  the  penalty  of  five  thousand  dollars,  conditioned  to 
"  prosecute  their  injunction  with  effect,  and  pay  and  satisfy 
"  the  defendants,  all  costs  to  which  they  may  be  subjected  by 
"  said  injunction,  and  also  pay  and  satisfy  all  damages  which 
"  they  or  either  of  them,  or  the  State  may  sustain  by  the  grant- 
ing and  continuance  of  this  injunction." 

Afterwards,  upon  the  petition  of  the  complainants,  the  said 
Judge  of  the  Court  of  Appeals  approved  of  an  injunction  bond, 
&c.,  and  directed  the  Register  of  the  Court  of  Chancery  to 
issue  an  injunction  as  prayed  in  the  complainants'  bill. 

In  pursuance  of  the  said  order,  an  injunction  was  issued  in 
the  usual  form. 

The  defendants  appeared  and  filed  their  answers.  But  as 
those  answers  are  not  referred  to  by  the  opinion  of  this  court 
iji  its  disposition  of  the  cause,  the  reporters  deem  it  unneces- 
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sary  to  publish  them-  Upon  motion  at  the  usual  time,  His 
Honor  the  Chancellor,  dissolved  the  injunction,  and  the  com* 
plainants  having  obtained  an  ordef  from  his  honor*  Archer* 
Judge,  prosecuted  the  appeal  to  this  court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Archer,  Dorsey,  Chambers,  and  Spence,  J. 

By  NeLson,  Mayer,  and  R.  Johnson,  for  the  appellants. 

Who  relied  upon  the  act  of  1839,  chap.  31.  "An  act  to 
alter  and  amend  the  Constitution  so  far  as  relates  to  the  power 
of  the  Legislature  to  grant  lotteries,"  tiz : 

Sec.  1.  Be  it  enacted,  &c,  that  from  and  after  the  confir- 
mation of  this  act  &c,  no  new  grant  to  authorise  the  drawing 
of  any  lottery,  of  the  traffic  or  dealing  in  lottery  tickets,  or 
schemes  or  devices  in  the  nature  of  lotteries,  or  the  distribution 
of  money  or  property  by  chance,  shall  be  made,  confirmed  by 
the  act  of  1840,  as  prohibiting  the  defendants,  the  Lottery 
Commissioners  of  Maryland,  from  entering  into  any  new  con- 
tracts for  the  sales  of  lottery  tickets,  or  granting  any  further 
licenses  for  such  objects. 

Sec.  2.  That  the  State,  in  the  name  of  the  Attorney  Gene- 
ral, was  not  a  necessary  party  to  the  cause,  and  that  if  proper 
to  be  made  a  party,  the  objection  cannot  be  availed  of  to  effect 
a  dissolution  of  the  injunction. 

By  McMaiJon  and  W.  Schley  for  the  appellees,  who  con-* 
tended — 

1.  That  this  was  not  a  proper  forum  before  which  the  com- 
plainants should  have  sought  redress. 

2.  That  if  the  court  had  jurisdiction,  the  State,  or  the  Attor- 
ney General  as  the  representative  of  the  State,  was  a  necessary 
party. 

3.  That  the  Town  Hall  Commissioners  have  no  such  inter- 
est in  the  subject  matter  of  this  controversy  as  would  enable 
them  to  apply  for  a  writ  of  injunction. 

4.  That  the  construction  given  to  the  act  of  1839,  chap.  31, 
was  erroneous.     The  Lottery  Commissioners  could  still  grant 


Digitized  by  VjOOQIC 


12  CASES  IN  THE  COURT  OF  APPEALS 

Lucas  et  ml  v$.  McBlair  et  a/.— 1841. 

licenses  and  still  renew  them.  The  acts  of  1838,  chap.  333, 
and  1839,  chap.  52,  under  which  the  Town  Hall  Commis- 
sioners claimed  to  proceed,  will  be  found  in  11  Gill  fy  John- 
son's Reports ,  515,  &c.,  and  to  which  the  reader  of  this  case  is 
referred. 

Stephen,  J.,  delivered  the  opinion  of  the  court. 

The  decision  of  four  questions  will  we  think  cover  the  whole 
ground  of  controversy  in  this  case.     Those  questions  involve — 

The  right  and  jurisdiction  of  the  court  to  grant  the  preven- 
tive process  of  an  injunction,  as  an  appropriate  remedy  to 
arrest  the  mischief  of  which  the  appellants  complain: 

The  true  construction  of  the  constitutional  amendment  in- 
hibiting lottery  grants  and  the  dealing  in  lottery  tickets  in  this 
State: 

The  competency  of  the  complainants  in  point  of  interest,  to 
sustain  the  suit,  and — 

The  propriety  of  the  State's  being  represented  by  its  Attor- 
ney General,  as  a  necessary  party  to  the  proceeding. 

In  reference  to  the  first  question,  we  think  that  a  court  of 
equity  was  the  proper  tribunal  to  take  cognisance  of  the  case ; 
and  that  the  prohibitory  process  of  an  injunction  was  the  pro- 
per remedy  to  arrest  the  gravamen. 

The  difficulty  of  obtaining  adequate  redress  in  a  court  of  law, 
is  one  of  the  well  established  grounds  for  resorting  to  a  court 
of  chancery;  and  more  especially,  where  it  may  be  necessary, 
in  the  pursuit  of  justice,  to  institute  a  multiplicity  of  actions 
for  that  purpose.  The  injury  complained  of  in  this  case  would 
necessarily  lead  to  that  result,  if  redress  should  be  sought  in  a 
court  of  common-law  jurisdiction;  and  it  is  mainly  upon  that 
ground,  that  an  injunction  is  held  to  be  the  proper  remedy,  to 
secure  to  a  party  the  enjoyment  of  a  statute  privilege,  where 
it  is  of  an  exclusive  character,  and  does  not  admit  of  any  inju- 
rious competition.  In  1  John.  Rep.  615,  Chancellor  Kent 
says,  "it  is  settled  that  an  injunction  is  the  proper  remedy  to 
"  secure  to  a  party  the  enjoyment  of  a  statute  privilege,  of 
"  which  he  is  in  the  actual  possession,  and  when  his  legal 
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"  title  is  not  put  in  doubt.  The  English  books  are  full  of 
"  cases  arising  under  this  head  of  Equity  Jurisdiction."  In 
the  same  case,  he  says:  "The  equity  jurisdiction  in  such  a 
"  case  is  extremely  benign  and  salutary;  without  it,  the  party 
"  would  be  exposed  to  constant  and  ruinous  litigation ;  as  well 
*'  as  to  have  his  right  excessively  impaired  by  frauds  and  eva- 
"  sion."  It  is  true  the  right,  which  the  complainants  seek  to 
protect  from  violation  in  this  case,  is  not  one  absolutely  and 
entirely  exclusive  in  its  nature,  but  it  possesses  the  quality  and 
attribute  of  exclusiveness,  at  least  to  a  qualified  extent;  and 
sufficiently  so,  we  think,  to  render  the  principle  and  practice, 
upon  which  the  equity  jurisdiction  is  founded,  not  inapplicable. 
It  is  moreover  not  unworthy  of  consideration,  that  the  jurisdic- 
tion of  a  court  of  equity  to  apply  a  preventive  remedy  in  this 
case,  has,  to  a  considerable  extent,  received  the  sanction  of 
the  Legislature  in  the  act  of  1828,  chap.  129,  sec.  21,  where 
they  direct  an  injunction  to  be  obtained,  to  prevent  or  restrain 
the  drawing  of  lotteries,  which  may  be  unauthorised  by  the 
laws  of  this  State.  The  remedy  by  injunction,  is  there  spoken 
of,  as  one  already  in  existence,  and  not  for  the  first  time  given 
or  created  for  the  purpose  by  that  act.  In  a  case  of  ordinary 
trespass,  remedial  justice,  in  the  shape  of  damages,  is  only  to 
be  obtained  in  a  court  of  law ;  but  it  is  now  settled,  that  where 
the  injury  would  be  irreparable,  or  to  prevent  a  multiplicity  of 
suits,  the  interference  of  a  court  of  equity  may  be  obtained  to 
stay  the  mischief  by  the  preventive  process  of  an  injunction. 
See  6  John.  C.  Rep.  499.  In  this  case  Chancellor  Kent  ob- 
serves, that  Lord  Eldon  said  in  7  Ves.  305,  that  the  law  as  to 
injunctions,  had  changed  very  much,  and  they  had  been  grant- 
ed much  more  liberally  than  formerly.  We  think,  therefore, 
that  under  the  peculiar  circumstances  of  this  case,  considering 
the  difficulty  of  obtaining  adequate  redress  at  law,  and  the 
probability  that  a  multitude  of  suits  would  necessarily  be  in- 
stituted to  protect  the  complainants  franchise,  supposing  it  to 
exist,  (which  upon  the  present  occasion  must  be  assumed  to 
be  the  case,)  the  process  of  an  injunction  was  properly  applied 
to  arrest  the  mischief  of  which  the  appellants  complained,  and 
that  a  court  of  equity  had  jurisdiction  to  gr^nt  the  writ. 
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The  next  question  to  be  considered,  is  the  competency  of 
the  complainants  to  file  the  bill  to  obtain  the  interference  of  a 
court  of  equity,  to  protect  them  in  the  use  and  enjoyment  of  a 
statute  privilege,  of  which  they  were  trustees  for  great  and  im- 
portant public  purposes. 

By  the  act  of  Assembly  under  which  they  received  the  ap- 
pointment of  commissioners,  they  were  invested  with  a  highly 
responsible  public  trust;  the  due  and  faithful  execution  of 
which  depended  upon  maintaining  inviolate,  the  lottery  privU 
lege  which  had  been  granted  to  those  for  whom  they  were 
constituted  agents,  with  full  power  and  authority  to  aet  in  that 
capacity.  A  large  sum  of  money  was  to  be  raised  by  the  lot- 
tery grant,  to  enable  them  to  accomplish  the  object  of  their 
appointment,  and  in  the  language  of  the  law,  full  power  and 
authority  were  given  to  them  for  that  purpose.  Ta  enable 
them  to  execute  this  important  trust,  all  Ihe  appropriate  means 
necessary  to  that  end  ought  to  be  considered  as  incidentally 
granted,  so  far  at  least  as  the  necessity  of  making  parties  of 
their  principals  may  be  involved.  As  trustees  cloathed  with 
an  important  trust,  we  think  they  had  a  sufficient  interest  in 
the  subject  matter  of  the  suit,  to  enable  them  to  file  a  bHI  for 
the  purpose  of  obtaining  an  injunction. 

According  to  the  principles  of  equity  jurisprudence,  it  is  not 
necessary  in  all  cases,  that  the  cestuique  trust,  or  parties  bene- 
ficially interested,  should  be  parties  to  the  suit.  A  familiar 
instance  to  the  contrary  exists  in  the  case  of  executors  and 
administrators,  who  may  sue  or  be  sued,  as  sufficiently  repre* 
senting  the  creditors,  legatees,  and  distributees,  for  whom  they 
are  trustees.  In  Story's  Eq.  Plead.  138,  it  is  said:  "It  has 
"  been  well  remarked  by  an  eminent  author,  in  many  cases, 
"  that  the  expression,  that  all  persons  interested  in  the  subject 
"  must  be  parties  to  the  suit,  is  not  to  be  understood  as  ex- 
"  tending  to  all  persons  who  may  be  consequentially  interested. 
"  In  all  cases  of  bills  by  creditors,  and  legatees,  the  persons  en- 
"  titled  to  the  personal  assets  of  a  deceased  debtor,  or  testator, 
"  after  payment  of  the  debts  or  legacies,  are  not  deemed  ne- 
"  cessary  parties,  though  interested  to  contest  the  demands  of 
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"  the  creditors  and  legatees."     In  page  139,  the  same  author 
remarks :  "Perhaps  the  true  explanation  of  this  doctrine  is, 
u  that  in  cases  of  this  sort,  courts  of  equity  proceed  upon  the 
"  analogy  of  the  common  law,  which  treats  the  personal  re- 
"  presentative  of  the  deceased  debtor  or  testator  as  the  regular 
"  representative  of  all  the  persons  interested  in  the  personal 
"  assets,  and  bound  by  his  bona  fide  acts,  so  far  as  third  per- 
"  sons  are  concerned*     If  so,  the  doctrine  stands  upon  a  very 
intelligible  and  reasonable  footing;  and  we  shall  presently 
"  see,  that  in  this  view,  it  is  not  peculiar  to  this  class  of  cases. 
"  And  this  leads  us  in  the  next  place  to  suggest,  that  cQurts 
of  equity  do  not  require  that  all  persons  having  an  interest  in 
"  the  subject  matter,  should  under  all  circumstances,  be  before 
"  the  court  as  parties.     On  the  contrary,  there  are  cases  in 
"  which  certain  parties  before  the   court  are  entitled  to  be 
"  deemed  (he  full  representatives  of  all  other  persons,  or  at 
least  so  far  as  to  bind  their  interests  under  the  decree,  al- 
though they  are  not  or  cannot  be  made  parties.     Thus,  for 
example,  where  real  estate  had  been  purchased  by  a  joint 
"fund,  raised  by  a  subscription  in  shares  of  more  than  two 
hundred  and  fifty  subscribers,  and  the  property  had  been 
u  conveyed  to  certain  persons  as  trustees  for  the  subscribers ; 
"  and  afterwards  a  bill  was  brought  against  the  trustees  for  the 
"  sale  of  the  real  estate,  under  a  mortgage  made  in  pursuance 
"  of  the  trust,  it  was  held,  not  necessary  for  the  subscribers  to 
be  made  parties  to  bill;  for  the  trustees,  by  the  very  nature 
"  and  constitution  of  such  a  trust,  must  be  held  sufficiently  to 
"  represent  the  interest  of  all  the  subscribers,  and  a  different 
"  doctrine  would  be  attended  with  intolerable  hardship  and  in- 
convenience, as  it  might  be  impossible  to  make  all  the  sub- 
"  scribers  parties."     So,  in  page  171,  the  principle  is  stated 
to  be  in  accordance  with  the  above  doctrine,  that  "where  a 
"  mortgagor  has  conveyed  his  equity  of  redemption  to  trustees, 
"  for  the  benefit  of  his  other  creditors,  the  trustees  alone  are 
"  generally  the  proper  parties  to  a  bill  to  redeem ;  and  not  any 
"  of  the  creditors  entitled  under  the  trust."     We  therefore 
think,  that  under  the  circumstances  of  this  case,  the  complain* 
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ants,  as  trustees  invested  with  full  and  plenary  power  to  exe- 
cute the  undertaking  confided  to  their  management,  had  a 
competent  standing  in  eourt,  to  ask  for  and  to  obtain  the  in- 
junction, which  was  granted  in  this  case. 

The  objection  that  the  State  ought  to  have  been  a  party  to 
the  proceeding,  is  of  no  avail  at  the  present  stage  of  the  suit. 
In  other  words,  it  is  no  ground  upon  which  to  claim  a  disso- 
lution of  the  injunction.  If  a  necessary  party  to  the  cause 
which  it  is  now  not  necessary  to  decide,  that  defect  may  be 
supplied  at  any  time  before  the  final  hearing.  It  is  true,  it  is 
in  all  cases  the  constant  aim  and  object  of  courts  of  equity  to 
do  complete  justice,  by  deciding  upon  and  settling  the  rights 
of  all  persons  interested  in  the  subject  matter  of  the  suit,  so 
that  the  performance  of  the  decree  of  the  court  may  be  perfectly 
safe  to  those  who  are  compelled  to  obey  it,  and  also  that  future 
litigation  may  be  prevented,  and  a  decree  made  which  shall 
bind  all;  but  this  object  may  be  attained  by  having  the  neces- 
sary parties  brought  before  the  court  at  any  time  before  the 
final  decree  is  passed  in  the  cause.  And  if  all  persons  inter- 
ested are  not  made  parties  to  the  suit,  the  court  many  times, 
upon  hearing,  will  not  for  want  of  them,  proceed  to  a  decree. 
See  Wyatfs  Chan.  299. 

There  remains  but  one  other  question  to  be  considered  and 
decided  to  make  a  final  disposition  of  the  matters  in  contro- 
versy in  this  case;  and  that  is,  the  construction  which  ought 
to  be  given  to  the  constitutional  amendment  upon  the  subject 
of  lotteries. 

We  have  no  doubt,  that  it  was  the  object  and  policy  of  the 
Legislature,  in  adopting  that  amendment,  to  prohibit  in  future, 
not  only  all  lottery  grants  by  the  Legislature,  but  all  grants  of 
licenses  to  deal  in  lotteries  by  the  Lottery  Commissioners,  so 
far  as  it  could  be  done,  without  affecting  antecedent  or  prior 
Tested  rights,  secured  by  a  constitutional  sanction.  In  con- 
firmation of  this  construction,  we  would  remark,  that  as  early 
as  the  year  eighteen  hundred  and  thirty-five,  they  expressed  an 
anxious  desire  that  the  lottery  system  should  expire  at  as  early 
a  day  as  practicable,  and  to  effectuate  that  desire,  and  extir- 
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pate  the  whole  system,  the  constitutional  amendment  was,  we 
think,  subsequently  adopted. 

By  the  act  of  1831,  chap.  79,  the  Commissioners  of  Lotte- 
ries are  authorised  to  grant  licenses  to  sell  tickets,  either  in 
foreign  or  domestic  lotteries,  to  be  in  force  for  the  term  of  one 
year  from  the  date  thereof;  and  by  the  constitutional  amend- 
ment, which  originated  in  1839,  chap.  31r,  and  was  confirmed 
in  1840,  chap.  261,  it  is  provided,  that  "no  new  grant  shall 
"be  made  to  authorise  the  drawing  of  any  lottery,  or  the  traffic 
"  or  dealing  in  lottery  tickets,  or  schemes,  or  devices  in  the 
"  nature  of  lotteries,  or  the  distribution  of  money  or  property 
"  by  chance."  This  language,  we  think,  is  too  explicit  to  be 
misunderstood.  The  term  grant,  is  used  indiscriminately  as 
applicable,  not  only  to  the  drawing  of  lotteries,  but  to  licenses 
to  sell  tickets  in  any  scheme  or  schemes  of  lotteries,  which 
shall  be  approved  by  the  said  commissioners.  The  prohibi- 
tion, therefore,  was  not  exclusively  confined  to  grants  of  lot- 
tery privileges  by  the  Legislature,  but  was  manifestly  intended 
to  cover  the  whole  system  of  dealing  in  lotteries,  and  to  pro- 
hibit likewise  the  granting  of  licenses  to  sell  tickets  by  the 
Lottery  Commissioners,  and  the  sale  of  schemes  by  them. 
No  other  construction  would,  we  think,  be  warranted  by  the 
terms  used,  or  be  calculated  to  carry  into  effect  the  policy  and 
design  of  the  Legislature  in  adopting  the  constitutional  amend- 
ment. The  object  to  be  accomplished  was  the  suppression 
of  a  great  moral  evil,  and  to  effect  so  praiseworthy  and  laud- 
able a  purpose,  the  construction  should  be  a  benign  and  liberal 
one.  A  limited  interpretation  of  the  Constitution,  confining 
the  prohibition  to  legislative  grants,  whilst  it  would  be  ineffi- 
cient and  inoperative  in  alone  suppressing  the  mischief,  by 
leaving  the  door  still  open  to  foreign  lotteries,  would  at  the 
same  time  impute  to  the  Legislature  the  folly  and  absurdity  of 
accomplishing  the  contemplated  object  only  by  halves.  It  is 
true,  the  title  of  the  act  is  calculated  to  give  countenance  to 
such  a  confined  and  limited  construction — "it  is  to  amend  the 
Constitution,  so  far  as  relates  to  the  power  of  the  Legislature 
to  grant  lotteries."     But  the  title  of  the  act,  and  the  preamble 
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to  the  act,  are,  strictly  speaking,  no  part  of  it,  though  they 
may  be  resorted  to  in  explanation  of  the  enacting  clause,  if  it 
be  doubtful;  or  to  restrain  its  generality,  when  it  would  be 
inconvenient  if  not  restrained.  This  is  the  whole  extent  of 
the  influence  of  the  title  and  preamble  in  the  construction  of  a 
statute.  See  1  Kent's  Com.  460,  461.  The  same  author 
says,  that  "the  true  meaning  of  the  statute  is  generally  and 
properly  to  be  sought  from  the  body  of  the  act  itself."  Look- 
ing therefore  in  this  case  to  the  body  of  the  act  for  the  mean- 
ing of  the  Legislature,  we  think  that  their  intention  is  too 
clearly  expressed  to  admit  of  controversy;  and  that  such  in- 
tention was  a  total  suppression  in  future,  of  all  lottery  grants 
by  the  Legislature;  and  of  all  licenses  to  deal  in  lotteries  by 
the  Lottery  Commissioners,  or  sales  of  schemes  by  them.  In 
adopting  the  constitutional  enactment  of  1839,  it  was  not  the 
design  of  the  Legislature  to  interfere  with  existing  private 
lottery  giants,  or  to  restrict  or  impair  the  powers  it  before 
possessed  of  regulating  the  same,  or  modifying  or  changing 
the  means  or  mode  by  which  such  grants  might  be  more  effec- 
tually or  speedily  accomplished.  Such  legislation  would  pro- 
mote rather  than  conflict  with  the  constitutional  provision,  and 
tend  to  hasten  the  epoch  when  to  draw  a  lottery  in  Maryland 
was  no  longer  tolerated  by  law. 

ORDER  REVERSED  AND  CAUSE  REMANDED. 


Phalen  &  Morris  vs.  The  State  of  Maryland. — Dec. 
Term  1841. 

By  the  act  of  1816,  chap.  89,  the  Visitors  and  Governors  of  W.  College  were 
authorised  **to  propose  a  scheme  or  schemes  of  a  lottery  for  raising  a  sum 
44  not  exceeding,  &c,  clear  of  all  expenses,  and  to  dispose  of,  or  sell  all  or 
"  any  of  the  tickets  of  said  lottery  or  lotteries,  and  to  draw  the  same,  or  to 
«•  authorise  any  other  persons  to  draw  the  same,"  Ac. 

By  the  act  of  1821,  chap.  46,  the  V.  and  G.  of  St.  J's.  College  were  authoris- 
ed "to  propose  a  scheme  or  schemes  of  a  lottery  or  lotteries  for  raising  a 
44  sum  not  exceeding,  &c,  and  to  sell  such  scheme  or  schemes  to  any  per- 


Digitized  by  VjOOQIC 


OF  MARYLAND.  19 


Phalen  &  Morris  ©*.  The  State  of  Maryland.— 1841. 

••tons  whatsoerer,  and  the  purchaser  or  purchasers  thereof,  are  hereby 
"  empowered  to  sell  and  dispose  of  the  tickets  in  the  said  lottery  or  lot- 
♦•teries." 
Upon  these  acts  it  was  held — 

1.  The  assignees,  of  the  V.  and  6.  of  the  Colleges,  of  the  franchises  created 
by  those  acts,  possessed  no  greater  powers  than  their  assignors. 

2.  The  terms  of  those  acts  are  unambiguous, 

3.  They  communicate  an  authority  to  propose  a  scheme  or  schemes  for  rais- 
ing a  limited  amount. 

4.  When  the  schemes  for  raising  that  amount  have  been  proposed  and  drawn, 
the  authority  given  by  those  acts  has  performed  its  office,  whether  the  let- 
ter of  the  act  or  the  legislative  intent  is  regarded. 

5.  It  was  the  intention  of  the  Legislature,  that  the  sum  specified  should  be 
raised ;  it  gave  adequate  means  for  its  accomplishment ;  it  w&*  the  duty  of 
the  owner  of  the  schemes,  in  the  exorcise  of  his  franchise,  previously  to 
drawing  such  schemes,  to  have  sold  all  the  tickets.  In  that  mode  was  the 
amount  authorised  to  be  raised. 

6.  It  being  admitted  that  if  all  the  tickets  had  been  sold,  in  the  schemes 
which  have  been  drawn  under  the  acts  of  1816  and  1821,  that  a  larger 
amount  would  have  been  raised  than  was  authorised  by  them,  the  franchise 
thereby  created  was  held  to  be  exhausted. 

The  act  of  1817,  chap.  154,  declaring  the  effect  and  construction  of  previous 
lottery  grants,  so  far  as  to  show  under  what  circumstances  those  grants 
shall  be  deemed  exhausted,  must  be  regarded  as  of  overwhelming  influence 
in  the  decision  of  similar  questions  arising  under  grants  made  subsequent 
to  its  passage. 

Where  parties  claim  to  exorcise  a  lottery  privilege,  under  a  grant  which  in 
point  of  law  is  exhausted  by  proceedings  under  it,  the  parties  so  claiming 
and  acting  may  be  restrained  by  injunction. 

Appeal  from  the  Equity  side  of  Baltimore  County  Court. 

On  the  18th  February,  1840,  the  State  of  Maryland  exhibit- 
ed its  bill  of  complaint  alleging,  that  heretofore,  to  wit,  by  an 
act  of  Assembly,  passed  at  December  session  1816,  and  en- 
titled "An  act  to  authorise  a  lottery  or  lotteries  to  raise  a  sum 
of  money  for  the  purpose  of  repairing,  and  raising  a  sum  of 
money  for  the  use  of  Washington  College,"  and  by  two  several 
supplements  thereto,  the  one  passed  at  December  session  1821, 
and  the  other  at  December  session  1823;  and  also  by  a  further 
and  other  act  of  Assembly,  passed  at  December  session  1821, 
entitled  "An  act  for  the  benefit  of  St.  John's  College,"  certain 
powers  were  conferred  on  the  governments  respectively,  of 
Washington  College  on  the  Eastern,  and  St.  John's  College 
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on  the  Western  Shore,  and  among  them  the  power  to  dispose 
of  the  schemes  of  lotteries  thereby  authorised ;  and  that  a  cer- 
tain Palmer  Canfield,  of  the  city  of  New  York,  in  the  year 
1824,  made  contracts  with  the  said  governments  severally,  for 
the  purchase  or  use  and  enjoyment,  in  whole  or  in  part,  of  the 
lottery  privileges  granted  them  by  the  acts  of  Assembly  afore- 
said; and  that  the  schemes  by  him  submitted  for  approval, 
and  approved  under  said  acts,  being  twelve  in  number,  amount- 
ed in  all  to  one  million  five  hundred  and  forty-nine  thousand 
seven  hundred  and  sixty-five  dollars,  and  that  ten  of  said 
schemes,  amounting  to  six  hundred  and  eighty-seven  thousand 
three  hundred  and  sixty-five  dollars,  were  drawn  by  himself 
or  his  agents,  or  by  the  Commissioners  of  Lotteries  for  him, 
and  at  his  instance;  and  that  the  two  remaining  schemes, 
amounting  to  eight  hundred  and  sixty-two  thousand  four  hun- 
dred dollars,  were  either  drawn  by  him  or  his  agents,  or  if  un- 
drawn, are  so  by  reason  of  the  negligence,  default  and  fraud 
of  the  said  Canfield,  in  this  behalf,  who  made  sale  of,  and  re- 
ceived the  money  for  a  large  number  of  the  tickets  in  said  two 
last  mentioned  schemes,  more  than  fourteen  years  since.  The 
said  State  further  sheweth  to  your  honors,  that  the  prizes  in 
each  of  the  schemes  submitted  by,  and  approved  for,  said 
Canfield  aforesaid,  and  by  him  advertised,  amounted  to  the 
sum  which  would  have  been  raised  by  the  sale  of  the  whole  of 
the  tickets  in  such  scheme,  and  that  each  and  every  ticket 
issued  in  each  of  said  schemes,  contained  upon  its  face  a  stipu- 
lation that  the  holder  should  submit  to  a  deduction  of  fifteen 
per  cent,  from  such  prize  as  it  might  draw.  And  the  said 
State  also  sheweth  to  your  honors,  that  the  whole  sum  of  one 
hundred  and  sixty  thousand  dollars,  authorised  to  be  raised  by 
the  acts  of  Assembly  aforesaid,  with  the  expenses  legally 
chargeable  in  addition,  was  raised  by  the  said  Canfield,  under 
the  schemes  aforesaid,  and  certain  other  schemes,  amounting 
to  three  hundred  and  eighty-three  thousand  seven  hundred  and 
forty-five  dollars,  drawn  in  fact  on  his  account  by  Yates  and 
Mclntyre,  of  New  York,  and  that  the  lottery  privileges  by  said 
acts  granted,  were  by  him  exhausted  and  extinguished.     And 
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the  said  State  further  sheweth  to  your  honors,  that  the  said 
Palmer  Canfield,  in  addition  to  the  schemes  of  lotteries  by  him 
submitted  for  approval,  and  approved,  including  those  already 
stated  to  have  been  drawn  in  fact  on  his  account,  did  advertise 
and  draw  in  the  State  of  Connecticut,  through  his  agent,  one 
Dana,  of  the  firm  of  Paine,  Burgess  4*  Dana,  certain  other 
schemes  of  lotteries  to  an  amount  to  the  said  State  unknown, 
but  believed  and  charged  to  be  upwards  of  one  hundred  thou- 
sand dollars,  purporting  to  be  authorised  by  the  acts  of  Assem- 
bly aforesaid,  but  which  were  never  by  him  or  said  agent 
submitted  for  approval,  or  approved,  according  to  the  require- 
ments of  said  act  in  that  behalf.  And  the  said  State  further 
sheweth  to  your  honors,  that  the  only  surety  in  the  bonds  re- 
quired by  the  acts  aforesaid  to  be  given  by  the  purchaser  of 
the  schemes  of  lotteries  thereby  authorised,  and  which  were 
given  in  conformity  by  said  Palmer  Canfield,  is  either  dead, 
insolvent,  or  resides  without  this  State,  and  that  no  other  per- 
son than  said  Canfield  has  given  or  tendered  any  bond  as  pur- 
chaser, or  in  any  other  capacity,  under  said  acts,  except  Yates 
and  Mclntyre,  for  the  amount  drawn  by  them  as  hereinbefore 
stated.  And  the  said  State  further  sheweth  to  your  honors, 
that  the  said  State,  on  the  20th  of  November,  1829,  recovered 
judgment  against  the  said  Palmer  Canfield,  for  the  sum  of 
sixteen  thousand  five  hundred  and  sixty-eight  dollars,  in  the 
Circuit  Court  of  the  United  States  for  the  second  circuit,  in 
and  for  the  Southern  District  of  New  York,  in  an  action  of 
assumpsit  in  said  court,  instituted  on  the  last  Monday  of  Octo- 
ber 1828,  after  which,  to  wit,  some  time  in  the  year  1833,  the 
said  Palmer  Canfield  died  insolvent,  leaving  the  said  judgment 
wholly  unsatisfied.  And  the  said  State  further  sheweth  to 
your  honors,  that  a  certain  Robert  B.  A.  Tate,  of  the  city  of 
Baltimore,  hath  obtained  letters  of  administration  from  the 
orphans  court  of  Baltimore  county,  upon  the  personal  estate  of 
the  said  Palmer  Canfield;  and  that  on  the  17th  of  February, 
1840,  an  action  of  debt  was  instituted,  and  is  now  pending  in 
Baltimore  county  court  against  the  said  Tate,  as  such  adminis- 
trator, upon  the  judgment  aforesaid,  by  Michael  McBlair, 
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Samuel  S.  Dickinson  and  George  Cooke,  esquires,  the  said 
State's  Commissioners  of  Lotteries.  The  said  State  also 
sheweth  to  your  honors,  that  James  Phalen  and  Francis  Morris, 
partners  under  the  firm  of  James  Phalen  and  Company, 
falsely  alleging  themselves  to  be  entitled  to  the  lottery  privi- 
leges granted  as  aforesaid,  by  virtue  of  pretended  assignments 
thereof  from  the  said  Palmer  Canfield,  through  a  certain  Felix 
PascaleSy  of  New  York,  his  pretended  immediate  assignee, 
propose  and  offer  to  draw,  on  the  18th  of  February,  1840,  in 
the  city  of  Baltimore,  the  scheme  of  a  lottery  authorised  (as 
they  aver  in  their  advertisement  thereof,  which  they  have  caus- 
ed to  be  inserted  in  one  or  more  of  the  daily  papers  published 
in  the  city  of  Baltimore,  and  a  copy  of  which  is  herewith  filed, 
which  it  is  prayed  may  be  taken  as  part  of  this  bill,)  by  acts  of 
the  General  Assembly  of  Maryland,  for  the  benefit  of  Washing- 
ington  and  St.  John's  Colleges,  and  which  said  scheme  has 
never  been  submitted  for  approval,  or  been  approved  by  the 
Commissioners  of  Lotteries.  And  the  said  State  further  show- 
eth  to  your  honors,  that  the  pretended  assignment  aforesaid, 
from  the  said  Canfield  to  the  said  Pascales,  (who  was  the 
father-in-law  of  said  Canfield,  a  doctor  of  medicine,  in  no  wise 
acquainted  with,  or  engaged  in  the  lottery  business,  either  at 
that  time  or  before  or  after,  and  of  narrow  means,)  was  made, 
if  at  all,  without  consideration,  and  fraudulently,  to  defeat  and 
delay  the  judgment  aforesaid,  and  execution  thereon.  And 
the  said  State  further  sheweth  to  your  honors,  that  the  said 
Canfield  had  no  power  by  the  acts  aforesaid,  or  the  action  un- 
der the  same,  of  the  governments  of  the  colleges  aforesaid,  to 
make  any  assignment  of  his  purchase  from  said  governments, 
in  the  form  which  he  is  falsely  alleged  to  have  adopted,  or  in 
any  other  form ;  and  that  the  said  Canfield  never  did  make  any 
such  assignment  to  the  said  Pascales,  or  if  he  did,  that  the 
said  Pascales  never  did  make  assignment  to  the  said  Phalen  and 
Morris,  of  any  interest  derived  by  him  in  the  premises  from 
said  Canfield,  and  that  the  said  Phalen  fy  Morris  are  not  the 
assignees,  in  law  or  in  fact,  of  any  rights  acquired  by  said 
Canfield,  under  his  purchase  aforesaid,  or  of  any  of  said  rights 
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pretended  to  have  been  communicated  by  him  to  the  said 
Pascales.  And  the  said  State  further  sheweth  to  your  honors, 
that  the  said  Felix  Pascales,  the  pretended  immediate  assignee 
of  the  said  Palmer  Cavfield,  hath  departed  this  life,  and  that 
no  letters  testamentary  or  of  administration  upon  his  estate, 
have  been  granted  in  this  State.  And  the  said  State  also 
sheweth  that  no  power  was  conferred,  or  could  or  can  be  ex- 
ercised, under  the  acts  aforesaid,  to  propose  or  draw  any 
scheme  of  a  lottery  purporting  to  be  jointly  authorised  by  the 
grants  made  severally  as  aforesaid,  to  Washington  and  St.  John's 
Colleges.  And  the  said  State  further  sheweth  to  your  honors, 
that  Michael  McBUdr,  Samuel  S.  Dickinson  and  George  Cooke, 
esquires,  the  State's  Commissioners  of  Lotteries  for  the  present 
time  being,  believe  that  the  scheme  of  a  lottery,  proposed  and 
offered  to  be  drawn  as  aforesaid,  is  unauthorised  by  the  laws 
of  this  State.  In  tender  consideration  whereof,  and  inasmuch 
as  the  appropriate  remedy  of  the  said  State  in  the  premises  is 
in  equity, — To  the  end,  therefore,  that  the  said  James  Phalen 
and  Francis  Morris,  and  Robert  B.  A.  Tote,  may  full,  true  and 
perfect  answers  make,  on  their  several  and  respective  corporal 
oaths,  to  all  and  singular  the  premises,  and  that  as  fully  as  if 
thereto  specially  interrogated ;  and  that  by  this  honorable  court 
it  may  be  adjudged,  ordered  and  decreed,  that  the  said  James 
Phalen  and  Francis  Morris,  and  their  agents  and  servants,  be 
perpetually  enjoined  and  restrained  from  proposing  or  offering 
to  draw,  or  drawing  or  disposing  of  any  scheme  or  schemes  of 
lotteries,  under  and  by  virtue  of  the  acts  of  Assembly  aforesaid, 
and  that  the  said  State  may  have  all  such  other  and  further 
relief  in  the  premises  as  the  case  hereinbefore  set  forth  shall 
in  equity  demand. 

The  said  State  respectfully  asks  that  the  court  here  do  grant, 
as  well  the  State's  writ  of  injunction  (pursuant  to  the  direction 
of  the  21st  section  of  an  act  of  Assembly,  passed  at  December 
session  1828,  entitled,  "A  supplement  to  an  act  entitled,  an  act 
to  amend  the  lottery  system,")  to  the  said  James  Phalen  and 
Francis  Morris  to  be  directed,  strictly  commanding  and  en- 
joining them,  their  servants  and  agents,  from  proceeding  in 
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the  drawing  of  the  lottery  by  them  offered  and  proposed  to  be 
drawn  in  the  city  of  Baltimore,  on  the  I8th  day  of  February, 
1840,  and  purporting  to  be  so  offered  and  proposed  by  au- 
thority of  acts  of  the  General  Assembly,  for  the  benefit  of 
Washington  and  St.  John's  Colleges,  till  their  right  to  draw 
the  same  can  be  determined;  and  also  the  State's  writ  of  sub- 
poena, &c. 

Upon  this  bill  the  county  court  ordered  an  injunction  to  issue. 

The  joint  and  separate  answer  of  James  Phalen  and  Francis 
Morris  alleged,  that  it  is  true  as  stated  in  said  bill  of  complaint, 
that  by  the  various  acts  of  Assembly  in  said  bill  mentioned, 
certain  lotteries  were  authorised  to  be  drawn,  in  order  to  raise 
funds  for  Washington  and  St.  John's  Colleges,  and  by  said  acts 
the  governments  of  said  colleges  were  authorised,  either  to 
draw  said  lotteries  or  to  sell  the  right  of  drawing  the  same  to 
any  other  person  or  persons  whomsoever.  And  these  respon- 
dents further  admit,  that  the  right  of  raising  the  sums  of  money 
in  said  acts  mentioned,  was  duly  and  regularly  assigned,  for 
value  received,  to  Palmer  Canfield,  of  the  city  of  JYeto  York. 
And  these  respondents  further  answering,  admit,  that  said 
Canfield  submitted  for  approval  to  the  Governor  and  Chancel- 
lor of  the  State,  the  system  of  schemes  of  lotteries,  amounting 
to  a  large  sum  nominally,  and  these  respondents  admit  that 
ten  of  said  schemes,  amounting  in  the  gross  to  the  sum  of  six 
hundred  eighty-seven  thousand  three  hundred  and  sixty-five 
dollars,  were  drawn  by  said  Canfield  or  his  agents,  but  these 
respondents  deny  that  any  other  schemes  were  drawn  by  said 
Canfield,  and  they  also  deny  that  tickets  to  any  extent,  in  any 
other  schemes,  were  sold  by  him  or  his  agents;  and  they  also 
deny  that  any  of  such  tickets  of  the  few  which  were  sold,  re- 
mains outstanding,  unless  they  be  in  the  hands  of  dealers  who 
never  paid  for  them,  Canfield  having  redeemed  all  which  were 
paid  for.  And  these  respondents  further  answering,  admit, 
that  the  prizes  in  each  of  the  schemes  submitted  by,  and  ap- 
proved for  said  Canfield,  and  by  him  advertised,  amounted  to 
the  sum  which  would  have  been  raised  by  the  sale  of  the  whole 
of  the  tickets  in  such  scheme,  and  that  each  and  every  ticket 
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issued  in  each  and  every  scheme,  contained  upon  its  face  a 
stipulation,  that  the  holder  should  submit  to  a  deduction  of 
fifteen  per  cent,  from  such  prize  as  it  might  draw;  but  these 
respondents  expressly  deny,  that  either  one  hundred  and  sixty 
thousand  dollars,  or  any  other  sum  exceeding  thirty  thousand 
dollars,  was  raised,  either  by  said  Canfield  or  by  any  person 
drawing  lotteries  under  the  aforesaid  grants,  so  assigned  as 
aforesaid  to  said  Canfield,  including  the  drawing  of  Yates  and 
Mclntyre  and  Francis  W.  Dana;  but  these  respondents  verily 
believe,  that  said  Canfield  made  large  losses  by  such  drawings, 
never  having  sold  one-third  of  the  tickets  in  said  schemes,  and 
several  very  high  prizes  having  been  drawn  by  holders  of  said 
tickets  sold  as  aforesaid;  and  in  confirmation  of  this  denial, 
these  respondents  state,  that  from  the  1st  of  December,  1838, 
to  the  1st  of  December  1839,  schemes  were  issued  by  the 
Commissioners  of  Lotteries  for  this  State,  amounting  to  about 
five  millions  of  dollars,  from  which  they  derived  but  about 
twenty  thousand  dollars;  and  further,  that  said  commissioners 
require  of  the  contractors  for  such  schemes,  merely  an  allow- 
ance of  five  per  cent,  upon  the  tickets  sold,  and  not  upon  the 
gross  amount  of  the  schemes.  And  these  respondents  utterly 
deny,  that  the  lottery  privileges  by  said  act  granted,  have  been 
exhausted  or  extinguished.  And  these  respondents  further 
answering,  admit,  that  under  such  grants  Yates  §  Mclntyre 
drew  several  schemes,  amounting  in  the  gross  to  three  hun- 
dred eighty-three  thousand  seven  hundred  and  forty-five  dol- 
lars, for  which  said  Yates  $*  Mclntyre  paid  said  Canfield  eight 
thousand  dollars,  and  no  more;  and  they  also  admit,  that  Dana 
did  draw  one  scheme,  and  no  more,  and  that  the  gross  profits 
were  three  hundred  forty-eight  dollars  and  seventy-five  cents, 
and  no  more.  Whether  such  last  drawing  took  place  on  the 
approval  of  the  Commissioners  of  Lotteries,  these  respondents 
do  not  know,  and  cannot  therefore  admit  or  deny.  And  these 
respondents  admit,  that  no  other  security,  except  that  given 
by  Canfield  and  Yates  tf  Mclntyre,  has  been  given,  but  aver 
that  these  respondents  are  ready  and  willing  to  file  any  bond 
with  such  satisfactory  security  as  may  be  required  by  the  pro- 
4        v.12 
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per  authorities.  And  these  respondents  further  answering, 
admit  the  recovery  of  the  judgment  of  the  said  State  in  the 
manner  and  at  the  time  stated  in  said  bill  of  complaint,  and 
that  said  Palmer  having  been  ruined  by  the  loss  upon  the 
drawing  of  said  lotteries,  and  other  causes,  died  at  or  about 
the  time  stated,  insolvent,  not  having  satisfied  said  judgment; 
and  they  further  admit,  that  letters  of  administration  upon  the 
estate  of  said  Canfield,  have  been  granted  in  Maryland  to 
Robert  B.  A.  Tate,  the  clerk  of  the  Commissioners  of  Lotteries, 
who  your  respondents  verily  believe  obtained  said  letters  under 
the  direction,  and  at  the  instance  of  said  commissioners  or  their 
counsel ;  and  they  also  admit  the  pendency  of  said  actions  of 
debt  against  said  Tate,  as  is  alleged  in  said  bill.  And  these 
respondents  further  admit,  that  they  did  propose  and  offer  to 
draw  the  scheme  of  a  lottery  on  the  18th  day  of  February,  now 
last  past,  but  they  deny  that  they  falsely  alleged  themselves 
entitled  to  do  so  by  virtue  of  any  pretended  assignments,  but 
on  the  contrary  aver,  that  they  are  bona  fide  assignees  for 
valuable  consideration  of  the  grants  to  said  colleges,  and 
they  herewith  state  the  dates  and  times  of  such  assign- 
ments, which  they  are  ready  to  produce  and  prove,  when  and 
where  this  court  shall  require.  Palmer  Canfield,  on  the  29th 
day  of  July,  1829,  assigned  to  Felix  Pascales  the  said  grants, 
in  trust  to  sell  the  same,  and  from  the  proceeds  thereof  to  pay 
a  debt  due  to  said  Pascales,  and  another  one  to  James  Ray- 
mond, with  interest  on  such  debts;  that  said  Felix  died,  hav- 
ing first  made  his  last  will  and  testament,  bequeathing  all  his 
estate  to  his  son,  Cyril  0.  Pascales,  and  also  appointing  him 
executor  of  such  will;  that  said  Cyril  advertised  and  sold  such 
grants  at  auction,  to  Alexander  G.  Anderson,  and  on  the  19th 
day  of  February,  1834,  assigned  and  conveyed  the  said  grants 
to  said  Anderson;  that  on  the  22nd  day  of  February,  1834, 
the  said  Anderson  conveyed  the  same  to  James  Raymond,  of 
the  city  of  Baltimore,  and  on  the  13th  day  of  December,  1838, 
the  said  Raymond,  for  full  value,  assigned  and  transferred  the 
same  to  these  respondents,  and  these  respondents  verily  be- 
lieve, that  all  of  said  assignments  were  fairly  made,  and  for  a 
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valuable  consideration.  And  these  respondents  farther  answer- 
ing, admit,  that  the  schemes  by  them  proposed  to  be  drawn, 
were  not  submitted  for  approval,  or  approved  by  the  Commis- 
sioners  of  Lotteries,  these  respondents  submitting  that  they 
were  not  by  law  bound  to  submit  the  same  for  approval  to 
such  commissioners,  and  these  respondents  well  knowing  that 
no  scheme  submitted  by  them  would  be  approved.  And  these 
respondents  further  answering,  deny,  that  the  assignment  made 
by  said  Canfield  to  Felix  Pascales  was  fraudulent,  or  without 
consideration,  or  fraudulently  or  otherwise  to  defeat  and  delay 
the  aforesaid  judgment  rendered  against  said  Canfield,  or  any 
other  judgment.  And  these  respondents  insist,  that  said 
Canfield  had  the  power  of  transferring  the  said  lottery  grants, 
and  that  these  respondents  are  the  assignees  of  such  lottery 
grants ;  and  these  respondents  admit,  that  said  Felix  Pascales 
is  dead,  and  that  no  letters  testamentary,  or  of  administration, 
upon  his  estate  have  been  granted  in  Maryland.  And  these 
respondents  pray  to  be  hence  dismissed  with  costs. 

After  this,  the  cause  was  prepared  for  a  final  decree  by  ad- 
missions of  facts  and  the  filing  of  documentary  proof,  all  of 
which,  so  far  as  is  necessary  to  the  understanding  of  the  opinion 
and  application  of  the  principles  decided  in  this  court,  suffi- 
ciently appear  in  the  opinion  delivered  in  this  cause.  At  the 
final  hearing,  Baltimore  county  court  (Purviance,  A.  J.,)  de- 
creed that  the  defendants  be,  and  are  perpetually  enjoined  and 
restrained  from  proposing  or  offering  to  draw,  or  disposing  of 
any  scheme  or  schemes  of  lotteries  under  or  by  virtue  of  the 
acts  of  Assembly  in  the  bill  in  this  cause  mentioned. 

From  this  decree  the  defendants  appealed. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Archer,  Dorsey,  Chambers,  and  Spence,  J. 

By  G.  R.  Richardson  and  R.  Johnson  for  the  appellants. 
By  J.  Mason  Campbell  and  McMahon  for  the  appellees. 

Dorsey,  J.,  delivered  the  opinion  of  this  court. 
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It  is  admitted,  that  if  all  the  tickets  had  been  sold  in  the 
schemes,  which  have  been  drawn  under  the  lottery  grants  in 
favor  of  Washington  and  St.  John's  Colleges,  that  a  larger 
amount  would  have  been  raised  than  was  authorised  by  the 
acts  of  Assembly  under  which  the  drawings  took  place.  But 
it  is  insisted  on  the  part  of  the  appellants,  that  notwithstand- 
ing the  competency  of  the  schemes  drawn  (had  all  the  tickets 
been  sold,)  to  have  raised  the  sum  of  $160,000,  as  authorised 
by  the  Legislature  of  Maryland,  yet,  that  but  a  small  portion 
of  that  sum  was,  in  point  of  fact,  realized,  by  reason  of  a  great 
portion  of  the  tickets  remaining  unsold  when  the  schemes  were 
drawn,  and  by  the  loss  of  the  wheel,  in  the  high  prizes  coming 
up  to  the  tickets  which  had  been  sold. 

The  first  question,  then,  raised  for  our  determination,  is, 
have  the  lottery  grants  in  question  been  exhausted  by  the 
drawing  of  lotteries,  competent,  upon  the  face  of  the  schemes, 
to  have  realized  the  prescribed  amount,  or,  as  contended  for 
by  the  appellants,  are  the  owners  of  the  privilege  at  liberty 
thereafter  to  continue  their  drawings,  until,  by  the  gain  of  the 
wheel  or  the  sale  of  tickets,  the  specified  amount  shall  have 
been  actually  raised? 

But  the  act  of  1816,  chap.  89,  and  by  the  supplement  there- 
to of  1823,  chap.  193,  the  Visitors  and  Governors  of  Wash- 
ington College  are  authorised  to  propose  a  scheme  or  schemes 
of  a  lottery  or  lotteries,  for  raising  a  sum  of  money,  not  ex- 
ceeding eighty  thousand  dollars ;  and  by  the  act  of  1821,  chap. 
46,  the  Visitors  and  Governors  of  St.  John's  College  are  au- 
thorised "to  propose  a  scheme  or  schemes  of  a  lottery  or 
lotteries,  for  raising  a  sum  of  money  not  exceeding  eighty 
thousand  dollars."  The  assignees  of  the  franchise  possess  no 
greater  powers  than  did  the  visitors  and  governors  of  these  col- 
leges.  The  terms  in  which  the  authority  is  communicated  to 
them,  are  clear  and  unambiguous,  to  wit,  to  propose  a  scheme 
or  schemes  for  raising  a  limited  amount;  when  the  schemes  for 
raising  that  amount  have  been  proposed  and  drawn,  the  au- 
thority given  has  performed  its  office,  according  to  the  letter 
of  the  acts  of  Assembly  by  which  it  is  conferred.     And  if  we 
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look  to  the  legislative  intent  in  passing  those  acts,  the  con- 
struction we  give  them  is  still  more  strongly  fortified.  But  it 
is  said  that  it  was  the  design  of  the  Legislature,  that  the  sura 
specified  should  be  raised.  Doubtless,  such  was  its  intention. 
A  failure  to  effect  it  was  not  within  its  contemplation.  It  had 
given  adequate  means  for  its  accomplishment,  had  they  been 
pursued  in  the  contemplated  mode.  It  was  the  duty  of  the 
owner  of  the  schemes,  in  the  exercise  of  his  franchise,  pre- 
viously to  their  drawing,  to  have  sold  all  the  tickets.  Upon 
this  assumption  only  did  the  Legislature  act.  It  did  not  de- 
sign to  confer  a  floating,  gambling  power,  of  indefinite  dura- 
tion, which  should  expand  and  contract  with  the  gain  or  loss 
of  the  wheel.  But  the  amount  to  be  raised  (in  the  absence  of 
all  subsequent  legislation,  providing  a  different  mode  of  raising 
it,  as  for  example,  by  the  consolidation  system,  or  any  other 
mode  that  might  be  prescribed,)  was  to  be  obtained  by  a  sale 
of  all  the  tickets  embraced  by  the  scheme,  in  the  manner  it 
prescribed.  That  such  was  the  legislative  intent,  we  think 
apparent  on  the  face  of  the  lottery  grants  before  us,  but  is 
clearly  deducible  from  all  prior  and  subsequent  enactments 
upon  the  subject. 

In  requiring  bonds  to  be  given  for  the  payment  of  prizes,  it 
cannot  be  doubted  that  the  Legislature  believed  it  had  provi*- 
ded  ample  security,  in  this  respect,  for  the  owners  of  prize 
tickets;  upon  no  other  terms  would  it  have  made  the  grants  in 
question.  What  are  the  provisoes  upon  which  those  grants 
were  made  by  the  acts  of  1821,  chap.  46,  and  of  1821,  chap. 
224?  They  are,  that  the  purchaser  or  purchasers  of  such 
scheme  or  schemes,  shall  before  the  sale  or  disposal  of  any 
ticket  or  tickets  in  said  lottery  or  lotteries,  give  bond  to  the 
State  of  Maryland,  in  the  penalty  of  one  hundred  and  sixty 
thousand  dollars,  to  be  approved  by  the  Governor  and  Council, 
conditioned  that  he  or  they  will  well  and  truly  apply  so  much 
of  the  money  arising  therefrom,  within  twelve  months  after  the 
drawing  of  the  said  lottery  or  lotteries  shall  commence,  as  will 
satisfy  the  fortunate  adventurers  for  prize3  drawn  by  them,  and 
defray  the  necessary  expenses  incurred  in  the  management 
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thereof.  It  is  too  clear  for  argument  or  doubt  upon  the  sub- 
ject, that  by  the  condition  of  those  bonds,  the  obligors  are  no 
further  bound  than  for  the  money  arising  from  the  sale  of 
tickets.  What  then  is  the  irresistible  inference  of  the  inten- 
tion of  the  Legislature  in  making  these  grants?  It  is,  that  to 
warrant  the  drawing  of  a  lottery,  there  must  have  been  a  sale 
of  all  the  tickets  in  the  scheme.  Such  being  the  apparent  in 
tention  of  the  Legislature,  upon  every  principle  of  sound  con- 
struction we  are  bound  to  give  an  accordant  interpretation  to 
its  acts.  To  give  to  those  lottery  grants  the  exposition  which 
has  been  claimed  for  them  by  the  appellants,  that  the  schemes 
may  be  drawn  at  the  will  of  the  purchaser,  as  soon  as  any 
portion  of  the  tickets  are  sold,  would  impute  to  the  Legislature 
a  design  to  grant  an  almost  interminable  license  to  the  most 
reckless,  fraudulent  system  of  gambling  that  could  well  be 
practised  upon  the  thoughtless  and  unsuspecting.  The  in- 
ducement to  such  a  system  of  gaming  is  too  obvious  to  be 
overlooked.  The  purchaser  after  the  acquisition  of  the  grants, 
would  have  everything  to  gain,  and  could  lose  nothing.  In 
the  almost  infinite  series  of  schemes  which  he  might  draw,  no 
tide  of  ill  luck  that  could  be  anticipated,  could  prevent  the 
filling  of  his  coffers  by  unrighteous  acquirements.  The  gain 
of  the  wheel  in  every  scheme  drawn  was  all  his  own ;  its  losses 
were  thrown  on  the  owners  of  the  prize  tickets.  He  might 
gamble  indefinitely  at  the  risk  of  others;  of  his  own,  nothing 
was  put  to  hazard. 

That  we  have  construed  correctly  the  acts  of  Assembly  in 
question,  we  think  demonstrated  by  the  first  section  of  the  act 
of  1810,  chap.  154,  which  declares,  "that  in  all  cases  where 
lotteries  have  been  heretofore  authorised,  under  which  power 
is  given  to  raise  a  particular  sum  of  money  by  one  or  more  lot- 
teries, and  the  managers  may  have  drawn  a  lottery  or  lotteries, 
the  scheme  of  which  purported  to  raise  the  sum  authorised  to 
be  raised,  that  in  all  such  cases  the  power  and  authority  given 
to  raise  money  thereby"  is  completed,  and  the  power  to  draw 
any  other  lottery  or  lotteries  under  the  same  authority,  at  an 
end.     If  such  were  the  legislative  design  in  all  previous  like 
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enactments,  upon  what  recognized  principle  of  sound  con- 
struction can  you  give  a  different  interpretation  to  the  acts  of 
Assembly  now  under  consideration  ?  And  even  conceding,  as 
was  slightly  intimated  in  the  argument,  that  this  retrospective, 
declaratory  law,  is  unconstitutional  and  void  as  to  prior  lottery 
grants,  which  otherwise  would  be  differently  construed,  yet  in 
all  subsequent  similar  legislation,  such  a  declaration  of  the  will 
or  intent  of  the  Legislature  must  be  regarded  as  of  overwhelm- 
ing influence,  in  the  construction  of  its  acts,  and  such  is  the 
case  before  us. 

Believing  the  lottery  privileges,  created  by  the  acts  of  1816, 
chap.  89,  and  1821,  chap.  224,  and  1821,  chap.  46,  to  have 
been  exhausted  by  the  schemes  which  have  already  been  drawn 
under  said  acts,  we  deem  it  unnecessary  to  examine  the  other 
questions  which  have  been  discussed  in  this  cause. 

The  decree  of  Baltimore  county  court,  perpetuating  the  in- 
junction issued  in  this  case,  is  affirmed. 

DECREE  AFFIRMED. 


Nathaniel  Clary  vs.  Cornelius  Grimes  et  al. — December 

1841. 

The  evidence  taken  under  an  ex-parte  commission,  is  not  admissible  against 
a  defendant,  who  is  brought  into  the  cause  by  an  amendment  made  in  the 
plaintiff's  bUl,  after  the  commission  had  issued. 

The  declarations  of  the  assignee  of  a  bond  of  conveyance,  made  while  it  was 
in  his  possession,  and  while  he  was  the  holder  thereof,  are  evidence  against 
a  subsequent  assignee  of  the  same  bond,  who  claimed  title  under  the  per- 
son who  made  such  declarations. 

The  holder  of  a  bond  of  conveyance  for  a  parcel  of  land,  as  assignee,  made 
and  delivered  a  deed,  by  which  he  conveyed  to  G.  the  land  described  in  the 
bond ;  afterwards,  to  defeat  6.,  and  with  a  fraudulent  intent  to  deprive  his 
conveyance  of  its  intended  operation,  he  re-delivered  the  bond  to  the  origi- 
nal obligee,  when  the  assignment  was  erased  and  anew  assignment  endorsed 
to  C.  by  the  obligee.    Held— 

That  under  such  circumstances,  neither  the  first  assignee,  nor  C,  who  in  fact 
claimed  under  him,  could  seek  in  equity  a  specific  execution  of  the  con- 
tract as  against  the  obligor,  or  defeat  G's.  title. 
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A  defendant  in  resisting  the  claim  of  a  complainant,  is  entitled  to  see  that 
the  court  keep  within  its  established  rules  in  determining  the  rights  of  the 
latter. 

Appeal  from  the  Court  of  Chancery. 

On  the  22nd  day  of  March,  1833,  Nathaniel  Clary  filed  his 
bill  on  the  equity  side  of  Baltimore  county  court,  alleging,  that 
Henry  Howard  of  John,  was  on  the  18th  October,  1832,  seized 
in  fee  of  a  part  of  a  tract  of  land  called  Head  Quarters,  as  de- 
scribed in  the  bill  of  complaint,  and  that  he  agreed  with 
Philemon  Welsh  for  the  sale  thereof,  gave  and  delivered  him 
his  bond  of  conveyance,  binding  himself  upon  the  payment  of 
one  hundred  and  fifty  dollars  to  him  Henry,  before  the  10th 
March,  1833,  to  make  a  good  and  sufficient  deed  of  all 
his  right,  title  and  interest  in  the  same;  that  also, on  the 28th 
January,  1833,  the  said  Henry  Howard  of  John,  did  execute 
and  deliver  to  the  said  Philemon  Welsh,  an  instrument  of  writ- 
ing, binding  himself  to  convey  any  part  of  the  above  mentioned 
parcel  of  land  described  in  said  bond  of  conveyance,  which 
might  be  found  to  lay  in  Baltimore  county,  upon  the  payment 
of  the  consideration  mentioned  in  the  bond  of  conveyance; 
that  Philemon  Welsh,  on  the  16th  February,  1833,  assigned 
all  his  interest  in  the  said  bond  to  the  complainant,  who  on  the 
9th  March,  1833,  exhibited  his  assignment  to  the  said  Henry 
Howard  of  John,  offered  to  deliver  up  the  same  and  pay  him 
the  said  sum  of  $150,  and  tendered  him  a  deed,  and  that  he 
refused  to  receive  the  money  or  execute  the  conveyance. 
Prayer  for  a  specific  performance  of  the  contract;  that  Henry 
Howard  of  John,  and  Philemon  Welsh  be  made  parties,  and 
for  general  relief. 

Philemon  Welsh  appeared  and  confessed  the  facts  charged 
in  complainant's  bill. 

Henry  Howard  of  John,  being  summoned  and  not  appear- 
ing, an  interlocutory  decree  was  passed  against  him,  and  a 
commission  ordered,  which  was  issued  on  the  2nd  September, 
1833,  and  closed  on  the  3rd  August,  1835. 

On  the  8th  September,  1833,  Henry  Howard  of  John,  peti- 
tioned Baltimore  county  court  for  leave  to  file  his  answer,  and 
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an  answer  was  filed,  (the  terms  of  this  leave  do  Dot  appear,) 
which  admitted  his  contract  with  Philemon  Welch,  but  al- 
leged that  Welch  had  assigned  his  contract  to  James  Thomas; 
that  Thomas  sold  to  Cornelius  Grimes;  that  subsequently  to 
the  assignment  of  said  agreement,  which  was  put  on  the  back 
thereof,  it  was  erased  in  part,  and  a  new  assignment  made, 
whereby  the  lights  under  said  agreement  were  attempted  to 
be  transferred  to  the  said  complainant,  and  the  dates  of  said 
assignment  fraudulently  altered,  and  the  matter  placed,  or  at- 
tempted to  be  placed,  in  the  same  situation  as  though  the  said 
assignment  to  Thomas  bad  never  been  executed.  He  also 
dented  a  tender  at  the  time  and  in  the  manner  stated,  and  ex- 
hibition to  him  of  the  bond  of  conveyance  as  stated,  &c. 

On  the  20th  November,  1833,  the  complainant  petitioned 
for  leave  to  amend  his  bill,  in  order  to  make  Cornelius  Grimes 
a  party  defendant,  and  to  aver,  that  the  assignment  to  Thomas, 
relied  upon  in  the  answer  of  Howard  the  defendant,  was  ob- 
tained by  duress.  On  the  20th  November,  1833,  the  county 
court  (Purviahce,  A.  J.,)  passed  the  following  order: 

"  Leave  is  granted  to  make  Mr.  Grimes  a  party  defendant, 
"according  to  the  prayer  of  the  petition."  And  a  subpoena 
issued  for  said  Grimes  on  the  21st  November,  1833,  who  being 
summoned,  appeared  and  answered  the  bill,  taking  in  sub- 
stance the  same  defence  as  Henry  Howard  of  John. 

On  the  14th  April,  1834,  the  complainant  suggested  the 
death  of  Henry  Howard  of  John,  and  a  subpcena  issued  for  bis 
representatives,  who  were  all  summoned. 

The  defendants  then  by  agreement  waived  all  objections 
which  might  be  taken  to  the  testimony  of  Philemon  Welch, 
examined  as  a  witness  for  complainant,  so  far  as  they  might 
arise  from  his  examination  without  a  previous  order  of  court. 
On  the  29th  June,  1835,  an  order  was  passed  directing  the 
commissioner  to  return  the  commission,  which  was  closed  in 
August  1835. 

On  the  2nd  November,  1835,  the  cause  was  transmitted  to 

Chancery.     And  On  the  19th  January,  1837,  it  being  before 

the  Chancellor  (Bland,)  he  ordered  it  to  stand  over  with  leave 
5        v.12 
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to  amend,  as  allowed  by  the  order  of  the  20th  November,  1833, 
and  also  to  amend  so  as  to  make  James  Thomas  a  party. 

On  the  17th  April,  1838,  the  complainant  filed  his  amended 
bill,  praying  subpoena  against  C.  Grimes,  James  Thomas, 
Sarah  Howard  and  others,  representatives  of  H.  Howard  of 
John.  The  alleged  matters  of  the  original  bill,  and  the  pre- 
tended claim  of  Grimes  through  James  Thomas,  the  assignee 
of  Welch,  who  was  not  made  a  party  to  this  amended  bill,  were 
stated  in  the  bill  as  amended. 

James  Thomas  answered  the  bill,  and  alleged  that  though 
he  purchased  from  Welch,  yet  being  unable  to  comply  with  his 
contract,  he  cancelled  it,  returned  his  contract  to  Welch,  who 
gave  him  up  his  bond.  He  denied  a  sale  to  Grimes  of  any 
interest  in,  or  any  portion  of  that  contract. 

On  the  24th  January,  1840,  it  was  agreed  that  the  several 
answers  filed  should  be  taken  as  answers  to  the  amended  bill, 
as  well  as  to  the  original  bill. 

The  complainants  excepted  to  the  evidence  of  the  declara- 
tions of  James  Thomas,  as  sought  to  be  given  in  evidence  by 
the  defendants. 

The  defendant,  Cornelius  Grimes,  also  excepted: 

1.  To  the  competency  of  James  Thomas  and  Philemon 
Welch  as  witnesses  against  him. 

2.  To  the  admissibility  of  the  evidence  of  those  two  wit* 
nesses,  and  each  of  them. 

3.  To  the  admissibility  of  the  depositions  taken  by  com* 
plainant  under  the  ex  parte  commission  issued  under  the  inter* 
locutory  order,  because  said  defendant  was  not  then  a  party  to 
this  cause. 

4.  To  the  admissibility  of  all  hearsay  evidence. 

At  December  term,  1840,  the  Chancellor  (Bland,)  dismissed 
the  bill,  being  of  opinion  that  putting  aside  the  depositions  of 
the  parties  to  this  suit  as  coming  from  incompetent  witnesses, 
and  the  mere  hearsay  detailed  by  other  witnesses,  the  com- 
plainant has  failed  to  sustain  his  claim  to  relief,  by  anyiegal 
and  satisfactory  evidence. 

The  complainants  appealed  to  this  court. 
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The  cause  was  argued  before  Buchanan,  C.  J.,  Archer, 
Chambers  and  Spence,  J. 

By  W.  F.  Giles  for  the  complainants. 
J.  J.  Lloyd  for  the  defendants. 

Archer,  J.,  delivered  the  opinion  of  this  court. 

As  the  commission  ex  parte  under  the  interlocutory  decree 
was  ordered  and  issued  before  Grimes  was  bade  a  party  to 
the  proceedings,  we  think  the  objection  was  well  taken  to  the 
admissibility  of  the  evidence  against  Grimes. 

But  we  have,  notwithstanding,  examined  the  merits  of  the 
case  upon  the  testimony  taken  under  the  commission,  and  we 
have  arrived  at  the  conclusion,  that  the  complainant  is  not  en- 
titled to  the  relief  he  seeks.  In  this  examination  we  have! 
considered  the  declarations  of  Thomas,  to  whom  the  bond  of 
conveyance  from  Howard  was  assigned,  made  before  the  era- 
sure,  and  before  assignment  of  the  bond,  by  Welch,  to  the 
complainant,  as  evidence.  The  complainant  derives  his  title 
to  the  bond  of  conveyance  through  Thomas,  and  any  declara- 
tion made  by  Thomas,  while  he  was  holder  of  the  bond,  we 
consider  as  evidence  against  the  complainant. 

We  are  satisfied  that  Welch  entered  into  the  contract  which 
is  now  sought  to  be  specifically  enforced  with  Howard,  for  the 
benefit  of  Thomas,  and  that  he  accordingly  assigned  the  agree- 
ment to  Thomas.  While  Thomas  was  thus  in  possession  of 
the  agreement  by  assignment,  he  executed  a  deed  to  Grimes, 
large  enough  by  its  terms  to  transfer  any  interest  he  had  in  the 
land  affected  by  the  agreement;  and  then  to  defeat  Grimes,  and 
with  the  fraudulent  design  to  deprive  the  conveyance  of  its 
intended  operation,  he  re-delivered  to  Welch  the  agreement  to 
convey,  when  the  assignment  to  Thomas  was  erased,  and  an 
assignment  by  Welch  to  Clary  was  made  in  its  stead.  Under 
such  circumstances,  it  is  not  perceived  that  Thomas  could 
have  (had  he  not  assigned  to  Geary,)  any  claim  to  a  specific 
execution  of  the  contract;  nor  do  we  see  how  CUary,  the 
complainant,  could  stand  in  any  better  situation.    The  estab- 
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lisbed  rales  which  govern  courts  of  equity  in  enforcing  con- 
tracts, would  forbid  our  interference  in  his  behalf. 

The  complainant  must  stand  or  fall  bj  the  pretensions  of 
Thomas,  from  whom  he  has  in  reality  derived  his  pretended 
title,  and  has  therefore  in  our  judgment  no  claim  to  our  inter- 
position. 

It  has  been  objected  that  the  conduct  of  Grimes  has  been 
harsh  and  oppressive.  This  may  be  so,  but  Grimes  is  not  de- 
manding the  aid  of  Chancery  to  enforce  a  conveyance,  but  is 
resisting  the  claim  of  the  complainant;  and  he  is  entitled  to 
see  that  the  court  keep  within  its  established  rules  in  determin- 
ing the  rights  of  the  complainant. 

DECREE    4FFIRMEQ. 


Gillespie,  Administrator  of  Hall,  et  al.  vs.  Rebecca  & 
Creswell  et  al. — December  1841. 

Upon  a  biU  filed  to  sell  real  estate  for  the  payment  of  debts,  upon  the  ground 
of  insufficiency  of  the  personal  estate  of  the  deceased  to  satisfy  them,  the* 
acknowledgment  of  the  heir  at  law  and  devisee  of  the  debtor,  that  "it  was 
a  debt  he  would  have,  and  intended  te  pay,"  is  sufficient  to  remove  the  bar 
of  the  statute. 

The  statute  of  limitations  runs  against  a  claim  or  debt  up  to  the  time  it  is 
exhibited  or  filed  in  Chancery. 

Where  a  claim  arises  upon  a  bond  of  indemnity,  it  is  not  barred  until  after 
the  principal  debtor  and  creditor  have  been  both  dead  twelve  years,  or  the 
thing  in  action  has  been  above  twelve  years  standing. 

A  party  who  relies  upon  a  mere  contract  of  indemnity  has  no  right  of  action 
'■1  until  he  has  been  made  to  pay  money.  It  is  by  payment  he  is  damnified, 
and  then  his  cause  of  action  arises. 

Promissory  notes,  dated  10th  March,  1814,  at  sixty  days,  were  discounted  for 
the  use  and  accomodation  of  the  second  endorser,  the  prior  parties  being 
only  securities.  Suits  were  brought  upon  them  by  the  holder  against  the 
securities  in  1815,  and  judgments  obtained  against  them  in  September 
1816.  They  were  paid  on  the  20th  August,  1818,  more  than  three  years 
after  the  maturity  of  the  notes.  The  second  endorser  died  in  April  1814. 
Held— 

That  as  respects  the  accommodation  endorser,  the  running  of  the  statute  was 
suspended  by  the  suit  brought  against  him,  and  the  judgments  obtained 
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thereon,  and  that  the  payment  made  by  him  on  the  20th  August,  1818,  by 
coercion  of  law  and  under  fi.fa.$  gave  him  a  right  to  be  re-imbursed  out  of 
the  real  estate  of  hit  principal,  upon  a  bill  filed  by  him  in  1819  against  his 
heirs,  and  to  which  the  statute  of  limitations  opposed  no  bar. 

It  does  not  necessarily  follow  that  one  who  advances  money  for  a  debtor  to 
pay  his  creditor,  and  in  fact  pays  the  money  to  the  creditor  for  the  debtor, 
is  either  a  purchaser  of  the  debt  or  a  mere  volunteer.  Upon  the  fact  ap- 
pearing, that  the  debtor  had  agreed  to  execute  a  mortgage  for  his  security, 
and  that  the  judgments  against  nim  should  be  assigned  by  way  of  security 
to  the  party  making  the  advance,  he  would  be  considered  as  an  agent  in 
making  the  payment. 

A  mere  volunteer,  without  any  authority,  undertaking  to  discharge  a  debt, 
does  not  succeed  to  the  rights  of  the  party  whose  debt  he  so  discharges. 

Where  a  security  paid  the  debt  of  his  principal  under  judgment,  by  money 
borrowed  from  a  third  party,  to  whom  the  creditor  assigned  the  judgment 
against  the  security  for  his  indemnity,  a  bill  filed  by  the  security  against 
his  principal  (now  deceased)  to  subject  his  real  estate  to  sale  for  the  pay. 
ment  of  debts,  will  arrest  the  running  of  the  statute  of  limitations  both  as 
respects  the  security  and  the  third  party,  who  only  became  a  party  to  the 
cause  in  equity  by  amendment,  some  years  after  the  filing  of  the  original 
bill. 

The  right  of  set-off  is  reciprocal,  and  mutual  claims,  and  such  as  are  in  the 
same  right,  can  alone  be  set-off. 

A  security  who  pay*  the  debt  of  his  principal  at  par  in  depreciated  bank 
notes,  can  only  recover  the  amount  given  for  them,  and  in  the  absence  ef 
such  proof,  the  payment  will  be  estimated  at  the  current  market  price  at 
the  time  of  the  payment. 

Securities  in  a  bond  who  pay  off*  the  debt,  may  recover  separately  the  sums 
respectively  paid  by  them,  and  the  evidence  which  one  of  them  may  have 
to  rebut  the  plea  of  limitations,  does  not  necessarily  enure  to  the  benefit  of 
the  other  surety. 

Appeal  from  Chancery. 

A  bill  was  filed  on  the  16th  February,  1819,  by  Samuel  C. 
Hall  and  Robert  Evans  on  behalf  of  themselves  and  such  other 
creditors  of  John  Creswell  the  elder ,  as  might  come  in,  against 
his  executor,  heirs  and  devisees,  to  subject  his  real  estate  for 
sale,  on  the  ground  of  the  insufficiency  of  his  personal  estate 
to  pay  bis  debts.  Hall  claimed  a  debt  due  him  arising  from 
his  endorsement  of  notes  for  OresweWs  accommodation;  and 
Evans  as  his  security  on  a  sheriff's  bond  entered  into  by 
Creswell.  Various  answers  were  filed,  disclaiming  knowledge 
of  the  complainant's  claims,  when  on  the  9th  June,  1823, 
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David  Reynolds,  as  executor  of  William  Byson,  filed  a  claim 
dated  5th  October,  1811,  signed  by  John  CresweU,  admitting 
a  balance  due  W.  Byson  of  $62.38. 

The  complainant  Hall,  on  the  9th  June,  1823,  filed  certified 
copies  of  the  docket  entries  of  two  fi.  fa's,  issued  at  Septem- 
ber term,  1818,  in  the  case  of  the  President  and  Directors  of 
the  Elkton  Bank  of  Maryland,  endorsees  of  John  CresweU, 
against  Samuel  C  Hall,  for  $4,000  and  $2,760,  with  interest, 
"returned  levied,  and  satisfied  plaintiff.9'  Judgment  had  been 
recovered  as  above  for  $4,000  and  $2,760,  on  the  9th  Sep- 
tember, 1816,  with  interest  until  paid,  the  records  of  which 
were  also  filed. 

The  death  of  the  original  complainants  being  suggested  by 
petition,  their  administrators  were  made  parties  by  bill  of  re- 
vivor. 

On  the  10th  March,  1825,  Philip  Thomas  filed  his  petition 
and  claim.  At  April  term,  1820,  the  President  and  Directors 
of  the  Elkton  Bank  sued  out  their fieri  facias  against  him,  and 
sold  bis  property  for  $464.25.  A  short  copy  of  the  judgment 
obtained  against  him  at  September  term,  1816,  was  also  filed 
by  consent,  and  also  the  bond  of  indemnity  of  John  CresweU 
the  elder  to  Philip  Thomas,  dated  15th  February,  1813,  agree- 
ing to  indemnify  him  for  any  responsibility,  or  any  debts  or 
sums  of  money  which  he  may  be  liable  to  pay  on  account  of 
his  being  security  for  William  Baxter,  late  cashier  of  the 
Elkton  Bank  of  Maryland.  Philip  Thomas  also  filed  his  ac- 
count against  John  CresweU,  deceased,  for  $464.25,  with  in- 
terest from  1st  April,  1820,  until  paid,  and  also  the  bond  of 
William  Baxter,  with  John  CresweU  and  Philip  Thomas  as  his 
sureties,  to  the  bank  aforesaid,  dated  20th  April,  1811,  condi- 
tioned for  the  faithful  discharge  of  Baxter's  duty  as  cashier, 
which  were  admitted  by  consent. 

On  the  6th  May,  1829,  an  amended  bill  was  filed  by  the 
representatives  of  S.  C.  Hall  and  Robert  Evans,  and  also  by 
Washington  Hall  and  Philip  Thomas,  David  Reynolds,  execu- 
tor of  William  Byson,  and  the  administrator  of  Reuben  Reynolds, 
against  the   original  parties,  for  the  same  objects  as  those 
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claimed  in  the  original  bill.  This  bill  was  answered  and  limi- 
tations relied  on.  A  commission  was  issued  and  a  great  va- 
riety of  proof  taken.  Upon  the  death  of  John  Oreswell  the 
younger,  his  widow  Rebecca  E.  Oreswell,  was  made  a  party. 
The  administrators  of  Reuben  Reynolds,  who  had  been  a  co- 
security  with  Robert  Evans,  first  advanced  their  claim  in  1829, 
upon  the  filing  of  the  amended  bill.  .  The  claim  of  Robert 
Evans  and  the  evidence  to  remove  the  bar  of  limitations,  are 
both  stated  in  the  opinion  of  this  court,  with  so  much  of  the 
proof  as  relate  to  the  questions  decided. 

On  the  5th  May,  1840,  the  Chancellor  (Bland,)  dismissed 
the  bill,  being  of  opinion  that  from  the  pleadings,  petitions, 
exhibits  and  proofs  in  the  cause,  that  all  the  claims  against  the 
real  estate  of  John  Oreswell  the  elder,  deceased,  are  barred  by 
the  statute  of  limitations. 

From  this  decree  the  complainants  appealed  to  this  court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Dorset  and  Chambers,  J. 

By  0.  Scott  and  A.  C.  Magruder  for  the  appellants. 

The  appellants,  to  avoid  repetition,  adopt  the  statement  of 
appellee,  except  so  far  as  it  is  contradicted  or  explained  by  the 
following: 

The  notes  were  endorsed  by  Samuel  C.  Hall  for  the  accom- 
modation of  Oreswell.  He  was  the  mere  security  of  Oreswell 
in  procuring  the  money  from  the  Elkton  Bank.  The  money 
had  been  borrowed  a  long  time  before,  and  the  notes  in  ques- 
tion were  renewals  of  former  notes. 

There  is  no  evidence  that  the  notes  were  paid  in  the  depre- 
ciated paper  of  the  Elkton  Bank.  Samuel  C.  Hall  paid  the 
bank  on  the  20th  of  August,  1818,  and  received  an  assign- 
ment of  the  claim,  and  on  the  24th  of  November,  1818,  as- 
signed the  same  to  Washington  Hall.  Oreswell  entered  upon 
the  lot  demised  and  occupied  the  same. 

That  the  claim  of  Evans,  for  money  paid  for  Oreswell  as 
bis  surety,  is  clearly  proved,  and  seems  to  be  admitted  by  the 
statement  of  appellee. 
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The  claim  of  Philip  Thomas  is  proved  by  the  affidavits  of 
Jfesbit  and  Patten,  and  the  affidavits  and  extracts  are  in 
evidence  by  agreement. 

That  John  Creswell  the  younger  acknowledged  the  debt  of 
Evans j  so  as  to  avoid  the  plea  of  limitations.  The  weight  of 
the  evidence  is  against  the  acknowledgment  being  made  when 
Creswell  was  a  minor.  The  evidence  is  contradictory  about 
OresweWs  age,  but  all  agree  that  he  was  at  latest  of  age  in 
February  1823.  The  proof  shews  the  acknowledgment  to 
have  been  made  when  Creswell  was  getting  money  from  Stiles 
to  pay  McGrundy,  on  the  21st  June,  1823. 

The  appellants  will  contend — 

1.  That  the  personal  assets  of  Creswell  were  insufficient  to 
pay  his  debts. 

2.  That  the  claims  of  Hall,  Evans  and  Thomas,  are  estab- 
lished by  the  proof. 

3.  That  the  said  claims  are  not  barred  by  limitations. 

4.  That  the  claim  of  rent  as  a  set-off  against  the  demand  of 
Holly  ought  not  to  be  allowed. 

5.  That  the  claim  to  set  off  the  judgment  against  Samuel 
C.  Hall  as  surety  for  IAghtner,  ought  not  to  be  allowed. 

6.  That  the  claim  to  reduce  the  demand  of  Hall,  under  the 
pretence  that  the  money  was  paid  in  depreciated  bank  paper, 
ought  not  to  be  allowed. 

J.  Johnson  and  Albert  Constable  for  the  appellees. 

In  this  case  a  bill  was  filed  by  Samuel  C.  Hall  and  Robert 
Evans  on  the  16th  of  February,  1819,  against  the  devisees  and 
executor  of  John  Creswell  the  elder,  for  the  purpose  of  subject- 
ing the  real  estate  of  the  deceased,  to  the  payment  of  his  debts. 

The  bill  alleged  that  the  complainants  had  been  compelled 
to  pay,  as  OresweWs  sureties,  about  $5,000,  and  were  liable 
to  pay  further  sums ;  Hall,  as  endorser  upon  sundry  accom- 
modation notes  to  the  amount  of  $4,000,  and  as  surety  in  his 
bond  as  sheriff;  and  that  Evans  had  paid  about  $1,000,  as 
surety  in  his  bond  as  sheriff — this  bond  was  dated  on  the  9th 
of  October,  1810. 
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The  will  of  CresweU  filed  with  the  bill  is  dated  on  the  17th 
of  February,  1814,  and  proved  on  the  18th  of  April  of  the 
same  year.  Answers  were  filed  to  this  bill  by  the  several  de- 
fendants; that  of  the  executor  (Joseph  Cowden,)  claiming  sun- 
dry credits,  and  some  of  the  defendants  pleading  the  act  of 
limitations. 

On  the  9th  of  June,  1823,  David  Reynolds,  executor  of 
William  Hyson,  became  a  party  to  the  bill  by  petition,  and 
filed  his  claim,  being  a  memorandum,  dated  5th  of  October, 
1811,  purporting  to  be  signed  by  CresweU,  acknowledging  an 
indebtedness  to  Byson  of  $62.38. 

On  the  5th  of  November,  1823,  the  appellants,  George 
Gillespie,  administrator  of  Samuel  C.  Hall,  and  James  Evans, 
executor  of  Robert  Evans,  became  parties  to  the  bill  in  place 
of  the  original  complainants,  whose  deaths  they  suggested; 
and  on  the  10th  of  March,  1825,  Philip  Thomas,  another  of 
the  appellants,  became  a  party  by  petition,  exhibiting  there- 
with the  evidence  of  his  claim.  This  evidence  consists  of  the 
bond  of  one  William  Baxter,  with  CresweU  and  Thomas  as 
his  sureties,  dated  20th  of  April,  1811,  conditioned  for  the 
faithful  performance  of  Baxter's  duties  as  cashier  of  the  Elkton 
Bank;  and  an  engagement  under  seal,  on  the  part  of  Crestoell, 
to  indemnify  Thomas  as  such  surety,  dated  the  15th  of  Febru- 
ary, 1813;  and  proof  that  the  property  of  Thomas  had  been 
sold  upon  a  writ  returnable  to  April  term  1820,  to  the  amount 
of  $464.25,  at  the  suit  of  the  Bank,  issued  upon  a  judgment 
against  him,  recovered  upon  the  aforesaid  bond. 

The  appellants,  Gillespie,  administrator  of  Samuel  C.  Hall, 
and  James  Evans,  executor  of  Robert,  on  the  6th  of  May, 
1829,  asked  and  obtained  leave  to  file  an  amended  and  sup- 
plemental bill,  and  accordingly  on  the  same  day  a  bill  was 
filed  in  the  name  of  the  petitioners,  and  Washington  Hall, 
Philip  Thomas,  David  Reynolds,  executor  of  William  Byson, 
and  John  Briscoe  and  Henrietta  M,,  his  wife,  as  administra- 
tors of  Reuben  Reynolds.  This  bill  alleges  that  Washington 
Hall  has  an  interest  in  the  claim  of  Samuel  C.  Hall,  and  that 
Briscoe  and  wife,  as  administrators  of  Reynolds,  have  an  equal 
6        v.12 
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interest  with  Robert  Evans  in  the  claim  filed  by  him;  that  the 
claim  of  Samuel  C.  Hall  was  founded  upon  two  promissory 
notes,  dated  the  10th  of  March,  1814,  amounting  together  to 
$6,760,  of  which  one  John  Reynolds  was  the  maker,  and  the 
said  Samuel  C.  Hall  and  Creswell  the  endorsers,  and  discount- 
ed at  the  Elkton  Bank  for  CreswelVs  use,  and  upon  which, 
after  CreswelVs  death,  the  said  Samuel  C.  Hall  was  compelled 
to  pay,  on  the  20th  of  August,  1818,  the  sum  of  $3,959.93, 
the  executor  of  Creswdl  having  paid  the  balance;  and  that  the 
claim  of  Evans  and  Reynolds  arose  from  their  having,  as  his 
sureties  in  his  bond  as  sheriff,  paid  to  John  Patridge  and  /. 
Cosden  the  sum  of  $806.59,  of  which  they  had  received  from 
CreswelVs  executor  $497.44. 

After  some  of  the  defendants  had  answered  this  bill,  a  bill 
of  revivor  was  filed  on  the  9th  of  August,  1831,  suggesting 
the  death  of  John*Creswell,  junior,  one  of  the  defendants  to  the 
original  bill,  and  making  Rebecca  E.  Creswell,  his  executrix 
and  devisee,  a  party.  An  answer  was  filed  by  the  said  Rebecca 
on  the  3rd  of  December,  1831,  in  which  she  puts  the  com- 
plainants to  the  proof  of  their  claims,  sets  up  large  demands 
due  from  Samuel  C.  Hall  to  the  elder  CretweU,  and  pleads 
limitations,  and  insists  upon  the  lapse  of  time  as  a  bar  to  all 
the  claims  set  up  in  the  bill. 

A  great  deal  of  evidence  was  taken  under  the  several  com- 
missions which  issued  in  the  cause,  by  which  it  appeared, 
that  two  notes  drawn  by  John  Reynolds,  payable  to,  and  en- 
dorsed by  Samuel  C.  Hall  and  John  Creswell,  and  dated  the 
10th  of  March,  1814,  payable  sixty  days  after  date,  one  for 
$4,000  and  the  other  for  $2,760,  were  discounted  at  the  Bank 
of  Elkton,  and  the  proceeds  received  by  Creswdl.  These 
notes,  became  due  on  the  9th  and  12th  May,  1814.  And  it 
will  appear  from  the  evidence  of  James  Sewell,  that  Washington 
Hall,  on  the  21st  August,  1818,  paid  the  balance  due  upon 
them,  being  $3,960.01 ;  a  variety  of  payments  having  been 
previously  made  by  Cowden,  the  executor  of  Creswell  the  elder. 

Under  a  commission  which  issued  on  the  11th  of  October, 
1834,  the  record  of  a  judgment  recovered  by  Cowden,  admin- 
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istrator  of  Creswell,  against  Samuel  C.  Hall,  was  returned; 
and  under  a  subsequent  commission,  the  defendants  filed  a  lease 
from  the  elder  Creswell  to  Samuel  C.  Hall,  James  Magraw  and 
John  Frey,  of  three  lots  of  ground,  dated  26th  March,  1814, 
for  ninety-nine  years,  at  $70  per  annum,  and  offered  evidenoe 
of  the  enjoyment  of  the  premises  by  the  lessees,  and  proved 
by  the  record  of  Frey '$  discharge,  that  he  had  taken  the  benefit 
of  the  insolvent  laws. 

It  was  in  proof  on  the  part  of  the  defendants,  that  the  credit 
of  the  Elkton  Bank  was  greatly  impaired  in  the  year  1818, 
when  the  money  was  paid  by  Hall;  that  its  paper  was  at  a 
depreciation  at  least  equal  to  fifty  per  cent.;  and  James  Sewell, 
the  president  of  the  Bank  at  the  time,  says  his  impression  is, 
that  Hall  made  the  payment  in  the  depreciated  paper  of  the 
Bank,  and  that  the  Bank  always  received  its  own  paper  at  par. 

The  claim  of  Samuel  C.  Hall,  it  has  been  stated,  was  foun- 
ded on  notes  which  became  due  on  the  12th  of  May,  1814, 
and  on  which  he,  or  Washington  Hall,  paid  to  the  Bank 
$3,960.01  on  the  21st  August,  1818. 

The  claim  of  Robert  Evans,  the  other  original  complainant, 
and  of  Reuben  Reynolds,  whose  administrators  became  parties 
by  the  supplemental  bill  filed  on  the  6th  of  May,  1829,  rests 
upon  the  fact  of  their  having  been  sureties  in  the  bond  of 
Creswell  the  elder,  as  sheriff  of  Cecil  county,  dated  9th  of  Oc- 
tober, 1810,  upon  which  judgments  were  recovered  for  the  use 
of  John  Patridge  and  Jeremiah  Cosden  in  1814,  and  upon  which 
they  (Evans  and  Reynolds,)  paid  certain  sums  in  the  years 
1815  and  1816. 

The  claim  of  David  Reynolds,  as  executor  of  Byson,  who 
became  a  party  in  June,  1823,  rests  upon  an  alleged  acknow- 
ledgment of  OreswelPs  without  seal,  dated  5th  October,  1811. 

The  claim  of  Philip  Thomas,  who  became  a  party  on  the 
10th  of  March,  1825,  is  founded  upon  a  bond  of  indemnity, 
dated  the  15th  February,  1813,  the  condition  of  which  was, 
that  Creswell  would  indemnify  Thomas,  as  surety  with  him 
Creswell,  for  one  Baxter,  in  his  bond  as  cashier  of  the  Elkton 
Bank,  dated  the  *20th  April,  1811,  upon  which  Thomas  was 
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sued,  and  to  pay  the  claim  his  property  was  sold  to  the  amount 
of  $464.25,  upon  a^./a.  to  April  term,  1820. 

Under  a  commission  which  was  returned  in  June  1834, 
there  were  returned  short  copies  of  the  judgments  of  the  Elkton 
Bank,  against  the  executor  of  Oreswell,  recovered  upon  the 
before  mentioned  notes,  and  an  assignment  of  the  judgments 
and  of  the  whole  claim  of  the  Bank  founded  thereupon,  to 
Samuel  C.  Hall,  dated  20th  August,  1818.  And  also  an  as- 
signment by  the  said  Samuel  C.  Hall  to  Washington  Hall,  in 
consideration  of  the  sum  of  $3,959.93,  paid  by  the  latter  to 
the  former,  of  all  the  assignor's  claim  and  demand  to  the  said 
judgments,  and  the  monies  secured  thereby.  This  latter  as- 
signment is  dated  on  the  24th  November,  1818,  and  it  follows 
therefore,  that  at  the  time  the  bill  was  filed,  which  was  on  the 
16th  February,  1819,  Samuel  C.  HaU,  one  of  the  only  two 
parties,  (Robert  Evans  being  the  other,)  in  whose  names  it  was 
filed,  had  parted  with  his  claim  against  CreswelVs  estate,  and 
had  of  course  no  interest  in  it. 

A  great  deal  of  evidence  was  taken  under  a  commission 
which  was  returned  in  March  1839,  in  reference  to  the  age  of 
John  Creswell  the  younger,  according  to  which,  as  the  appel- 
lees insist,  it  clearly  appears  that  he  attained  the  age  of  twenty- 
one  years  on  the  19th  February,  1823,  and  consequently  if  the 
appellants  have  succeeded  in  showing,  that  he  made  any  ac- 
knowledgment which  would  take  the  claim  of  Robert  Evans 
out  of  the  operation  of  limitations,  such  acknowledgment  was 
made  when  he  was  a  minor. 

By  agreement  of  parties  the  auditor  stated  an  account  sub- 
ject to  exceptions.  In  this  account  the  claim  founded  upon 
the  notes  is  marked  No.  1,  and  stated  as  a  claim  due  Gillespie, 
administrator  of  Samuel  C.  Hall,  and  Washington  Hall.  It  is 
stated,  first,  as  if  the  $3,960.01  paid  by  Hall  on  the  21st  of 
August,  1818,  bad  been  paid  in  cash  worth  par,  and  credited 
only  with  the  judgment  in  favor  of  CresweWs  executor  against 
Hall ,  and  one- third  of  the  money  due  upon  the  lease  to  Hall, 
Magraw  and  Frey. 

The  same  claim  is  then  stated  upon  the  presumption  that  the 
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payment  was  made  in  the  paper  of  the  Bank,  purchased  at  a 
discount  of  fifty  per  cent.,  and  the  defendants  are  credited  with 
the  amount  of  the  aforesaid  judgment  and  the  whole  sum  due 
upon  the  lease.  The  other  claims  are  stated  as  preferred  by 
the  parties. 

Exceptions  were  filed  by  the  parties,  the  defendants  insist- 
ing in  their  exceptions,  1st,  that  all  the  claims  were  barred 
by  limitations.  2nd,  that  they  were  not  proved.  3rd,  that 
HalVs  name  being  before  OresweWs  upon  the  notes,  the  latter 
could  not  be  liable  to  the  former  in  respect  thereof.  4th, 
that  in  no  event  could  CresweWs  estate  be  made  responsible 
beyond  the  actual  amount  paid  by  Hall  for  the  paper  in  which 
he  made  the  payment  to  the  Bank.  5th,  that  there  was  no 
evidence  to  show  that  the  notes  were  made  for  the  accommo- 
dation of  Creswell.  6th  and  7th,  that  defendants  were  entitled 
to  be  credited  with  the  whole  amount  due  upon  the  lease. 

The  complainants  in  their  exceptions  only  object  to  a  credit 
being  given  for  the  judgment  and  money  due  upon  the  lease, 
and  insist  upon  the  allowance  of  the  claim  filed  by  Thomas. 

Much  of  the  proof,  to  which  reference  has  been  already 
made,  was  taken  after  the  auditor's  accounts  were  filed,  and 
the  case  coming  on  to  be  heard,  the  Chancellor,  by  his  decree 
of  the  5th  of  May,  1840,  dismissed  the  bill,  being  of  opinion 
that  all  the  claims  against  the  real  estate  of  John  Creswell  the 
elder,  were  barred  by  limitations. 

An  appeal  was  taken  by  the  complainants  from  this  decree. 

In  the  argument  it  will  be  contended  by  the  appellees — 

1.  That  if  the  appellants,  Gillespie,  administrator  of  Samuel 
C.  Hall,  and  Washington  Hall,  have  any  claim,  it  is  only  for 
one-half  the  nominal  sum  paid  to  the  Bank,  subject  to  be  re- 
duced by  the  amount  of  the  judgment  in  favor  of  CresweWs 
executor,  and  all  the  arrearages  due  upon  the  lease. 

2.  That  the  said  claim  is  barred  by  limitations,  and  was  so 
barred  at  the  time  the  payment  is  said  to  have  been  made  by 
Hall  to  the  Bank;  such  payment  therefore  does  not  revive  the 
claim  as  against  CresweWs  estate,  and  especially  as  Creswell 
had  died  before  the  payment  was  made. 
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3.  That  if,  as  the  proof  of  Sewell  shows,  Washington  Hall, 
who  was  not  a  party  to  these  notes,  paid  the  money,  then 
there  can  be  no  recovery  against  the  estate  of  Creswell,  he 
having  no  right  in  that  way  to  make  himself  a  creditor,  by  pay- 
ing claims  to  which  he  was  a  stranger,  and  which,  as  against 
CreswelVs  estate,  were  barred  at  the  time  of  such  payment. 

4.  That  with  reference  to  this  claim  of  HalPs,  the  bill  should 
be  dismissed — 1st,  because  there  is  nothing  to  show  that 
Samuel  C.  Hall,  in  whose  name  it  was  filed,  ever  paid  one 
dollar — and  2nd,  because  if  he  ever  had  a  claim,  he  had  as- 
signed it  to  Washington  Hall  for  value,  in  November,  1818, 
before  this  bill  was  filed,  and  consequently  he  could  institute 
no  such  proceeding. 

5.  That  Washington  Hall  became  a  party  to  the  cause  for 
the  first  time,  by  the  amended  bill  filed  in  May  1829;  and  if 
be  could  thus  associate  himself  with  a  party  who  had  no  inte- 
rest when  the  proceedings  were  commenced  in  his  name,  still 
with  regard  to  Washington  Hall,  limitations  ran  until  the 
amended  bill  was  filed,  which  was  eleven  years  after  the  pay- 
ment of  the  money  to  the  Bank. 

6.  That  the  claims  of  James  Evans,  executor  of  Robert 
Evans,  and  Briscoe  and  wife,  administrators  of  Reuben  Reynolds, 
are  barred  by  limitations,  whether  those  claims  are  founded 
upon  the  sheriff's  bond,  dated  9th  of  October,  1810,  or  upon 
the  payment  of  the  money  in  1815. 

7.  That  the  claim  of  David  Reynolds,  executor  of  William 
Byson,  is  not  proved ;  but  if  proved  is  barred  by  limitations. 

8.  That  the  claim  of  Philip  Thomas  is  barred  by  limita- 
tions, nor  is  it  sufficiently  proved. 

If  however  these  objections  are  overruled,  then  the  appel- 
lees will  insist,  that  as  the  claims  of  the  creditors  who  filed  the 
bill  are  barred,  and  the  bill  as  to  them  must  be  dismissed ;  that 
the  whole  proceedings,  and  all  the  petitions  founded  upon  it, 
must  share  the  same  fate. 

Buchanan,  C.  J.,  delivered  the  opinion  of  this  court. 

The  original  bill  was  filed  by  Samuel  C.  Hall  and  Robert 
Evans  on  the  16th  of  February,  1819,  in  behalf  of  themselves 
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and  other  creditors  who  might  become  parties,  to  subject  the 
real  estate  of  which  John  Creswell  the  elder  died  seized  to  sale, 
for  the  payment  of  their  respective  claims  against  his  estate, 
the  personal  property  being  insufficient. 

It  has  been  urged  in  argument  by  the  counsel  for  the  appel- 
lees, that  at  the  time  of  filing  the  bill  the  claims  of  the  appel- 
lants were  barred  by  the  act  of  limitations,  which  is  pleaded 
and  set  up  in  the  answers;  and  on  that  ground  the  bill  was 
dismissed  by  the  Chancellor.  It  has  therefore,  on  this  appeal, 
become  necessary  to  examine  that,  among  other  questions  pre- 
sented by  the  record. 

Evans  had  been  surety  for  Creswell  in  a  bond  executed  by 
him  as  the  sheriff  of  Cecil  county,  dated  the  9th  of  October, 
1810.  On  that  bond  suits  were  brought  against  him  and 
Reuben  Reynolds,  a  co-security,  and  judgments  lendered,  which 
were  discharged  by  them,  one  on  the  8th  August,  1815,  by 
Evans,  and  the  other  by  Reynolds  and  Evans  on  the  5th  April, 
1816.  The  amount  of  the  payments  by  Evans  of  his  propor- 
tion, being  one-half  of  the  whole  amount  paid,  constitutes  his 
claim,  which,  as  the  bill  was  filed  on  the  16th  of  February, 
1819,  more  than  three  years  after  the  payments,  except  what 
was  paid  on  the  5th  of  April,  1816,  would  hare  been  barred 
by  the  act  of  limitations.  But  it  appears  from  the  proof  in  the 
cause,  that  John  Creswell  the  younger,  the  son  and  devisee  of 
Creswell,  the  principal  in  the  bond,  acknowledged  the  existence 
of  the  claim  of  Evans  after  he  had  attained  the  age  of  twenty- 
one,  saying  it  was  one  that  he  would  have  to  pay,  and  intend- 
ed to  pay ;  which  acknowledgment  took  the  case  out  of  the 
statute  of  limitations. 

Philip  Thomas,  another  of  the  creditors,  was,  together  with 
Creswell  the  elder,  a  surety  for  Baxter  in  a  bond  given  by  him 
to  the  President  and  Directors  of  the  Elkton  Bank,  on  the  20th 
of  April,  1811,  as  the  cashier  of  that  institution ;  and  took 
from  Creswell,  on  the  1 5th  of  February,  1813,  a  bond  of  in- 
demnity. The  President  and  Directors  of  the  Elkton  Bank 
instituted  a  suit  against  him,  and  obtained  a  judgment  on  the 
11th  of  September,  1816,  upon  which  a  fi.  fa.  was  sued  out, 
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and  his  property  sold  to  satisfy  the  judgment,  on  the  1st  of 
April,  1820.  On  the  10th  of  March,  1825,  he  exhibited  his 
claim,  and  filed  a  petition  to  be  let  in  as  a  creditor  under  the 
bill  then  depending ;  and  as  his  claim  commenced  on  the  1st 
of  April,  1820,  and  was  only  exhibited  on  the  10th  of  March, 
1825,  more  than  three  years  afterwards,  it  would,  by  the  estab- 
lished rule  and  practice  in  the  Chancery  Court  of  this  State, 
adopted  by  this  court,  "that  the  statute  of  limitations  runs 
against  a  claim  or  debt  up  to  the  time  it  is  exhibited,"  have 
been  barred,  but  for  the  bond  of  indemnity  executed  to  him  by 
Creswell,  which  saves  it.  By  that  act  it  is  provided,  that  no 
bond,  &c.,  shall  be  good  and  pleadable,  &c.,  after  the  princi- 
pal debtor  and  creditor  have  been  both  dead  twelve  years,  or  the 
debt  or  thing  in  action  above  twelve  years  standing.  Here  the 
debt  or  claim,  the  thing  in  action,  had  been  standing  only  from 
the  1st  of  April,  1820,  when  Thomas,  as  surety  for  Baxter, 
was  made  to  pay  the  money,  until  the  10th  of  March,  1825, 
when  the  claim  was  exhibited — less  than  five  years.  Before 
he  had  been  made  to  pay  the  money  he  had  no  right  of  action, 
no  claim  for  which  he  could  have  sued  upon  the  bond  of  in- 
demnity. It  was  by  his  having  been  made  to  pay  as  surety 
for  Baxter,  that  he  was  damnified.  It  was  then  that  the  "debt 
or  thing  in  action"  first  arose,  against  which  the  act  of  limita- 
tions only  began  to  run  from  that  time,  and  from  that  time  he 
had  twelve  years  allowed  him  for  bringing  suit  on  the  bond  of 
indemnity. 

It  appears  that  on  the  10th  of  March,  1814,  two  notes,  ne- 
gotiable at  the  Elkton  Bank  and  payable  sixty  days  after  date, 
were  drawn  by  John  Reynolds  and  endorsed  by  Samuel  C.  HaU 
and  John  Creswell.  Those  notes  it  is  in  proof  were  discount- 
ed for  the  benefit  and  accommodation  of  Creswell,  the  second 
endorser,  who  received  the  proceeds  and  paid  the  discounts, 
and  that  HaU,  the  first  endorser,  was  only  his  security.  On 
these  notes  suits  were  brought  in  the  court  of  Cecil  county,  by 
the  President  and  Directors  of  the  Elkton  Bank,  on  the  8th  of 
August,  1815,  against  Hall,  and  judgments  rendered  on  the 
2nd  of  September,  1816.     Judgments  were  also  rendered  in 
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suits  upon  the  same  notes  against  Joseph  Cowden,  executor  of 
Creswell,  one  at  the  September  term,  1816,  and  the  other  at 
the  September  term,  1818.  Two  writs  of fi.  fa.  were  sued  out 
on  the  judgments  against  Samuel  C.  Hall,  who  was  thus  co- 
erced to  discharge  the  amounts  then  due,  on  the  20th  or  21st 
of  August  1818,  with  the  aid,  as  it  appears  to  us,  of  Washington 
HaU.  The  judgments  were  on  the  20th  of  August,  1818,  as- 
signed by  the  President  and  Directors  of  the  Elkton  Bank,  to 
Samuel  C.  Hall,  in  consideration,  as  stated  in  the  assignments, 
of  the  payment  being  made  by  him,  and  afterwards  by  him  to 
Washington  Hall,  in  consideration  of  the  same  amount  with  a 
covenant  in  the  assignment,  that  as  a  further  security,  a  mort- 
gage before  made  to  Washington  HaU,  should  stand  charged 
with  that  amount,  in  addition  to  the  sum  recited  in  the  mort- 
gage. By  whioh  it  sufficiently  appears  that  the  assignment 
to  Washington  Hall  was  made  to  him,  not  as  a  purchaser  of 
the  judgments,  but  as  collateral  security  for  the  re-payment  of 
the  amount  advanced  or  lent  by  him,  for  the  purpose  of  satis- 
fying the  judgments,  whereby  Samuel  C.  Hall  became  his 
debtor  to  that  amount,  otherwise  the  covenant  for  securing  the 
repayment  of  it,  by  tacking  it  to  a  pre-existing  mortgage, 
would  not  have  been  made.  For  if,  as  has  been  urged  by 
counsel,  he  was  a  mere  purchaser  of  the  judgments  for  the 
consideration  stated  in  the  assignment,  which  is  just  the  amount 
paid  in  satisfaction  of  the  judgments,  he  could  not  by  such 
purchase  of  Samuel  C.  Hall,  have  become  his  creditor  for  that 
amount,  entitled  to  security  for  the  re -payment  of  it. 

The  payment  by  Samuel  C.  Hall,  with  the  aid  of  Washington 
HaU,  on  the  20th  of  August,  1818,  was  made,  it  is  true,  more 
than  three  years  after  the  notes  became  due  and  payable.  But 
in  any  view  of  the  subject,  the  running  of  the  act  of  limitations 
was  arrested  by  suits  against  him  on  the  8th  of  August,  1815, 
and  the  judgments  on  the  2nd  of  September,  1816;  and  the„ 
payment  on  the  20th  of  August,  1818,  made  under  the  coercion 
of  the  writs  of  fi.  fa.  issued  upon  the  judgments,  gave  him  a 
right  to  be  reimbursed  out  of  the  real  estate,  the  personal  estate 
being  insufficient,  to  which  the  act  of  limitations  opposed  no 
7         v.12 
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bar;  the  original  bill  being  filed  on  the  16th  of  February,  1819, 
less  than  one  year  after  the  payment  from  which  his  claim  as 
surety  of  Creswell  and  right  to  sue,  arose. 

But  it  has  been  contended,  that  at  the  time  of  instituting 
the  proceedings  in  Chancery,  neither  he  nor  Washington  Hall, 
who  came  in  as  a  party  under  the  amended  bill,  had  any  claim 
or  right  to  the  relief  prayed,  on  the  supposed  ground,  that  as 
by  an  entry  in  one  of  the  books  of  the  bank,  the  payment  ap- 
pears to  have  been  made  not  by  him,  but  by  Washington  Hall, 
which  could  vest  in  Samuel  C.  Hall  no  right  or  claim ;  and 
that  the  payment  by  Washington  Hall,  as  a  mere  volunteer,  and 
therefore  without  authority,  could  clothe  him  with  no  right  to 
subject  the  real  estate  of  which  Creswell  died  seized,  to  sale, 
for  the  amount  of  the  unauthorised  payment  so  made  by  him. 
It  is  true,  that  from  the  evidence  in  the  cause,  such  an  entry 
does  appear  to  have  been  made.  But  it  is  equally  true,  that 
in  the  assignment  by  the  President  and  Directors  of  the  Elkton 
Bank  to  Samuel  C.  Hall,  the  payment  is  stated  to  have  been 
made  by  him;  and  from  the  whole  of  the  proof,  and  character 
of  the  transaction  as  disclosed  in  the  record,  it  is  sufficiently 
clear,  that  whether  the  payment  was  made  in  part  by  the  hands 
of  Samuel  C.  or  Washington  Hall,  (which  is  not  material,)  it 
was  made  for  and  on  account  of  Samuel  C.  Hall,  with  money 
lent  or  advanced  by  Washington  Hall.  Hence  the  recital  in 
the  assignment  of  the  judgments  by  the  President  and  Direc- 
tors of  the  Elkton  Bank,  where  the  whole  of  the  transaction 
was  known,  and  understood,  that  the  money  was  paid  by 
Samuel  C.  Hall,  and  known  too,  the  covenant  in  the  assign- 
ment by  Samuel  C.  to  Washington,  that  a  pre-existing  mort- 
gage should,  as  a  further  security,  stand  charged  with  the 
amount  paid. 

If,  indeed,  Washington  Hall  did,  as  a  mere  volunteer,  with- 
out any  authority  and  on  his  own  account,  discharge  the  judge- 
ments, that  would  have  given  him  no  claim,  which  could  be 
enforced  against  the  real  estate  of  Creswell.  But  that  does  not 
appear  to  have  been  the  case.  It  has  also  been  urged,  that 
supposing  the  payment  have  been  made  by  Samuel  C.  Hall, 
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and  that  he  thereby  acquired  a  right  to  proceed  in  Chancery 
against  the  real  estate  of  Creswell,  he  by  his  assignment  of  the 
judgments  to  Washington  Hall,  divested  himself  of  that  right 
and  transferred  it  to  Washington  Hall,  who  could  alone  enforce 
it;  and  that  he  having  only  come  in  as  a  party  claimant  under 
the  amended  and  supplemental  bill,  which  was  filed  on  the  6th 
of  May,  1829,  his  right  was  barred  by  the  act  of  limitations. 
But  not  so  as  it  seems  to  us.  Samuel  C.  Hall  hating  paid  the 
money,  the  legal  right  was  in  him,  subject  to  the  equitable  in* 
terest  of  Washington  Hall,  in  respect  of  which  only,  he  was 
brought  in  by  the  amended  and  supplemental  bill.  The  claim 
was  in  before,  and  in  time  to  protect  it  against  the  running  of 
the  act  of  limitations,  having  been  exhibited  with  the  original 
bill,  the  object  of  which  was  to  enforce  the  payment 'of  it. 

The  claims  exhibited  by  other  creditors,  and  not  already 
commented  upon,  are  clearly  barred  by  the  act  of  limitations, 
not  being  filed  in  time.  The  claim  of  the  defendant  for  the 
amount  of  rent  reserved  in  a  lease  from  Creswell  the  elder  to 
Samuel  C.  Hall  and  others,  pleaded  by  way  of  set-off  against 
his  claim,  cannot  we  think  be  allowed.  The  right  of  set-off 
is  reciprocal,  and  mutual  claims,  and  such  as  are  in  the  same 
right,  can  alone  be  set  off. 

Here  Creswell  the  elder  devised  the  whole  of  his  estate,  after 
certain  other  dispositions  in  his  will,  to  his  wife  Elizabeth, 
during  the  minority  of  his  son  John. 

The  whole  of  the  rent  claimed  accrued  (if  at  all,)  during  the 
minority  of  John  Creswell  Vie  younger;  the  right  to  which  was 
in  Elizabeth  Creswell,  and  if  not  paid,  is  in  her  representatives, 
she  being  dead.  John  Creswell,  junior,  (the  devisee  of  his 
father  John  Creswell  the  elder,)  who  is  also  dead,  devised  the 
whole  of  the  real  and  personal  estate  derived  from  his  father, 
to  his  wife  Rebecca  E.  Creswell,  one  of  the  defendants,  who 
plaims  to  set  off  the  rents  so  accruing  to  Elizabeth  Creswell. 
If  Elizabeth  Creswell,  before  her  death,  or  her  executor  or 
administrator  since,  had  brought  suits  against  Hall  to  recover 
the  rents  to  which  she  was  thus  entitled,  it  is  very  clear  that 
he  could  not  have  set  off  against  that  demand,  his  claim  grow- 
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ing  out  of  his  responsibility  for  John  Creswell  the  elder,  for 
which  she  was  in  no  way  answerable,  and  for  which  she  could 
not  have  sustained  a  suit  against  her  or  her  representatives, 
nor  would  she  in  this  proceeding  have  been  permitted,  had  she 
lived,  to  avail  herself  of  her  award  for  rent  accruing  in  a  dif- 
ferent right,  and  upon  covenant  by  way  of  set-off  against  HaWs 
claim,  and  much  less  can  Rebecca  JE.  Creswell,  who  has  no 
right  to,  or  interest  in  the  rent  claimed  to  be  due,  for  which 
Hall  is  responsible  (if  at  all,)  to  the  representatives  of  Elizabeth 
Creswell.  The  amount,  however,  due  on  the  judgment  obtain- 
ed by  Creswell  the  elder,  against  him  as  security  of  Lightner, 
should  be  deducted  from  his  claim.  And  it  appearing  to 
us  that  the  judgments  by  the  President  and  Directors  of 
the  Elkton  Bank  against  Samuel  C.  Hall,  were  discharged  in 
the  notes  of  that  Bank  at  their  par  value,  when  they  were  at 
a  depreciation  of  twenty  cents,  at  least,  in  the  dollar ;  and  that 
the  amount  given  for  them  is  all  that  can  be  properly  claimed 
on  account  of  the  payment  to  the  Bank,  that  being  all  that  was 
paid,  and  as  a  reimbursement  only  of  the  amount  that  Hall 
was  compelled  to  pay  as  the  security  for  Creswell,  is  all  that 
can  be  rightfully  insisted  upon,  we  are  of  opinion  that  twenty 
cents  in  the  dollar  should  be  deducted  from  the  nominal  amount 
paid  to  the  Bank,  that  being  the  amount  of  the  depreciation  at 
the  time  on  the  paper  in  which  it  was  paid,  according  to  the 
evidence  in  the  record  most  to  be  relied  upon. 

In  this  view  of  the  case  the  claims  of  four  of  the  creditors 
being  established,  and  not  barred  by  the  act  of  limitations,  the 
bill  should  not  have  been  dismissed. 

DECREE  REVERSED  AND  CAUSE  REMANDED. 
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Frederick  and  Philip  Thomas  Dawson  vs.  John  A. 
Brown  &  Co.,  Garnishees  of  Patrick  Ryan  and  John 
Ryan. — December  1841. 

By  the  act  of  1795,  chap.  56,  sec.  1,  an  attaching  creditor,  at  the  time  of 
making  the  preliminary  proof  of  his  claim,  in  order  to  procure  a  warrant 
for  an  attachment,  is  required  to  produce  "  the  bond  or  bonds,  bill  or  bills, 
"protested  bill  or  bills  of  exchange,  promissory  note  or  notes,  or  other  in. 
"  strument  of  writing,  account  or  accounts  by  which  the  said  debtor  is  so 
"indebted.    Held— 

It  was  not  intended  that  the  creditor  should  be  bound  to  produce  before  the 
judge  or  justice,  all  tho  written  evidence  which  may  be  in  his  possession, 
and  which  might  be  used  before  a  jury  to  establish  the  debt,  and  entitle  him 
to  a  condemnation  of  the  property  attached. 

In  an  action  against  an  endorser,  it  would  be  sufficient  to  produce  the  note 
endorsed  by  him. 

So  in  an  action  upon  an  agreement  containing  dopendent  covenants,  the  pro- 
duction of  the  agreement  would  suffice. 

So  for  the  recovery  of  an  open  account,  or  for  matters  and  things  properly 
chargeable  in  account,  though  the  creditor  has  written  orders  for  each  item, 
he  need  not  produce  them,  nor  more  than  his  account,  to  tho  justice. 

The  act  does  not  require  the  production  of  the  testimony  qua  testimony,  but 
of  the  cause  of  action.  The  account,  bill,  bond,  &c,  on  which  a  declara- 
tion would  be  framed,  and  by  which  the  debtor  is  so  indebted. 

The  creditor  in  making  his  preliminary  proof  for  the  notes  of  his  debtor,  is 
bound  to  produce  them ;  but  where  his  claim  arises  upon  the  draft  of  his 
debtor  on  him,  paid,  the  drafts  are  but  testimony  and  need  not  be  produced 
at  that  time. 

Where  the  affidavit  and  account  filed  by  the  creditor  warrant  an  attachment 
for  a  sum  of  money,  but  not  for  the  whole  amount  claimed,  it  is  irregular 
in  the  justice  to  award  the  attachment  for  a  greater  sum  than  is  properly 
established  under  the  act  of  1795  ;  but  it  is  not  such  an  error,  the  case  is 
not  so  entirely  coram  non  judice,  as  to  authorise  the  county  court,  upon  th  o 
appearance  of  the  garnishee,  to  quash  the  attachment. 

Appeal  from  Baltimore  county  court. 

This  was  a  proceeding  in  attachment  commenced  by  the  ap- 
pellants, on  the  17th  April,  1837,  viz: 
"State  of  Maryland,  Baltimore  city,  to  wit: 

Be  it  remembered,  that  on  the  seventeenth  day  of  April,  in 
the  year  one  thousand  eight  hundred  and  thirty-seven,  before 
me  the  subscriber,  a  justice  of  the  peace  of  the  State  of  Mary- 
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land,  in  and  for  the  said  city,  personally  appeared  Philip 
Thomas  Dawson,  a  citizen  of  the  State  of  Maryland,  and  made 
oath  on  the  Holy  Evangely  of  Almighty  God,  that  Patrick 
Ryan  and  John  Ryan,  partners  trading  under  the  firm  of  John 
Ryan  tf  Son,  are  justly  and  bona  fide  indebted  unto  him  the 
said  Philip  Thomas  Dawson  and  Frederick  Dawson,  partners 
trading  under  the  firm  of  William  Dawson  §  Company,  in  the 
sum  of  eleven  thousand  two  hundred  eighteen  dollars  twenty- 
five  cents,  over  and  above  all  discounts,  and  at  the  same  time 
the  said  Philip  Thomas  Dawson  produced  to  me  the  account 
on,  and  by  which  the  said  Patrick  Ryan  and  John  Ryan  are  so 
indebted,  which  is  hereto  annexed ;  and  the  said  Philip  Thomas 
Dawson  did  also  make  oath  that  he  is  credibly  informed  and 
verily  believes,  that  the  said  Patrick  Ryan  and  John  Ryan  are 
not,  nor  is  either  of  them  a  citizen  of  the  State  of  Maryland, 
and  that  they  do  not  reside  therein. 

Samuel  Pickering." 

Dr.  Messrs.  P.  Ryan  §  Son,  in  account  current,  with  interest 
account  to  11th  April,  1837,  with  William  Dawson  fy  Co. 


1837. 
January  14,  To  paid  1  per  cent,  addi- 
tional commission  for  collecting 
Nefffy  Brother's  note,  due  in  Cin- 
cinnati 27th  December,  1836,  for 
$2,137  26,     -        - 

—  30,  To  paid  your  note  due  27th 
instant,  -        -         -     $508  20 

Postage  and  interest,  83 

Expense  of  protesting,     1  38 
February  6,  To  paid  your  draft  favor 
E.  D.  Whitney  #  Co.,  date  4th  inst. 

—  20,  To  paid  your  draft  E.  D. 
Whitney  fir  Co.,  date  1 8th  inst. 

—  28,  To  your  note  due  13th  Feb. 
1837,  unpaid, 

March  3,  To  paid  your  draft  at  sight, 
date  1st  inst.  - 

—  6,  To  paid  your  two  drafts  at  | 
sight,  date  3rd  inst.       $300  00  i 

"     4th  inst.         800  00  I 


93 

77 

70 
56 
63 
45 
42 


32 

6  65 

3  50 

2  80 

10  33 

5  25 

7  70 


$21  37 
510  41 

300  00 
300  00 
983  61 
700  00 
1,100  00 
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—  20,  To  paid  your  draft  at  sight, 

date  18th  inst.  favor  E.  P.  Whitney 

%  Co., 

28 

2  33 

500  00 

—  24,  To  do.  do.  date  22nd  inst. 

24 

280 

700  00 

—  31,  To  do.  do.     "    29th     " 

17 

198 

700  00 

—  31,  To  paid  your  note  due  14th 

inst.,  unpaid,  - 

34 

4  61 

813  08 

—  31,  To    do.     do.     10th  inst. 

38 

3  72 

687  52 

—  «     To     do.     do.     23rd  " 

25 

2  45 

588  85 

—  "    To  J  per  ct.  additional  com- 

mission for  collectingJV*.  Sampson's 

note,  due  in  Cincinnati  12th  inst. 

for  $1,069  83, 

8  02 

—  31,  To  paid  |  per  ct.    do.    do. 

colclecting  Nefftf  Brother's  note 
due  in  Cincinnati  27th  instant, 

$2,137  25,     - 

17 

07 

16  03 

April  5,  To  paid  your  draft  favor  E. 

D.  Whitney  §•  Co.,  at  sight, 

12 

100 

500  00 

—  7,  To  paid  your  draft,  date  April 

5th,  at  sight,  to  your  order, 

10 

67 

400  00 

—  5,  To  your  note  due  this  day, 

unpaid,           .... 

12 

1  10 

549  59 

—  5,  To        do.         do.         do. 

12 

1  10 

549  06 

—  14,  To  paid  R.  B.  Hancorck's 

draft  at  sight,  favor  E.  D.  Whitney 

4r  Co.,  date  12th  inst. 

3 

26 

530  00 

—  14,  To  paid  expenses  protesting 

your  note,  due  5th  April,  1837, 

2  13 

—  15,  To  your  note  due  this  day, 

unpaid,           .... 

2 

30 

910  62 

—  17,  To  postages, 

2  50 

—  "    To  balance  of  interest  todate 

of  account,      -        -        -        - 

56  14 

Cr. 

$11,919  63 

1837. 

March  8,  By  your  acceptance,  due 

19th  March,  1837,  - 

29 

3  39 

701  38 

April  17,  By  balance  carried  down, 

due  17th  April,  1837,       - 

11,218  25 

$11,919  63 

April  17,  To  Balance  due  this  day, 

$11,218  25 

Baltimore,  11th  April,  1837.        E.  &  0.  E. 
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"To  the  clerk  of  Baltimore  county  court: 

Mr.  Kelly — You  are  hereby  required,  on  receipt  of  this  war- 
rant, and  the  above  oath  and  annexed  vouchers  on  which  the 
same  is  granted,  to  issue  an  attachment  against  the  lands, 
tenements,  goods,  chattels  and  credits  of  the  said  Patrick 
Ryan  and  John  Ryan,  to  answer  unto  the  said  Frederick  Dawson 
and  Philip  Thomas  Dawson,  the  above  mentioned  sum  of 
eleven  thousahd  two  hundred  eighteen  dollars  twenty-five 
cents,  current  money,  and  cost  of  this  attachment,  according 
to  the  acts  of  Assembly  in  such  case  made  and  provided,  and 
this  warrant  shall  be  your  sufficient  authority  therefor.  Given 
under  my  hand  and  seal,  this  seventeenth  day  of  April,  in  the 
year  eighteen  hundred  and  thirty-seven. 

Samuel  Pickering,    (Seal.) 
A  Justice  of  the  Peace  for  the  city  of  Baltimore" 

And  thereupon,  by  virtue  of  the  said  warrant,  and  in  pursu- 
ance of  the  act  of  Assembly  aforesaid,  the  said  Frederick 
Dawson  and  Philip  Thomas  Dawson,  by  John  Glenn,  esquire, 
their  attorney,  prosecuted  and  sued  forth  out  of  the  county 
court  here,  the  writ  of  the  State  of  Maryland,  of  attachment, 
in  form  following,  to  wit : 

"The  State  of  Maryland  to  the  Sheriff  of  Baltimore  county, 
greeting : 
Whereas,  Samuel  Pickering,  esquire,  one  of  the  justices  of 
the  peace  for  Baltimore  city,  hath  this  day  issued  his  warrant 
to  the  clerk  of  said  county,  directing  him  to  issue  attachment 
against  the  lands,  tenements,  goods,  chattels  and  credits  of 
Patrick  Ryan  and  John  Ryan,  to  answer  unto  Frederick 
Dawson  and  Philip  Thomas  Dawson,  the  sum  of  eleven  thou- 
sand two  hundred  eighteen  dollars  twenty-five  cents:  We 
therefore  command  you,  that  you  attach  the  lands,  tenements, 
goods,  chattels  and  credits  of  the  said  Patrick  Ryan  and  John 
Ryan,  to  the  value  of  eleven  thousand  two  hundred  eighteen 
dollars  twenty -five  cents,  current  money,  and  cost  of  this  at- 
tachment, according  to  the  form  of  the  act  of  Assembly  in 
such  cases  made  and  provided.  And  we  do  further  command 
you,  that  by  good  and  lawful  men  of  your  bailiwick,  you  make 
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known  unto  the  person  or  persons  in  whose  hands  you  shall 
make  this  attachment,  that  he,  she  or  they  be  And  appear  be- 
fore the  judges  of  Baltimore  county  court,  at  the  court  house 
in  the  same  county,  on  the  first  day  in  May  next,  to  shew 
cause  (if  any  he,  she  or  they  have,)  why  the  lands,  tenements, 
goods,  chattels  and  credits  by  you  attached  by  virtue  of  this 
writ,  in  his,  her  or  their  hands,  shall  not  be  condemned,  and 
execution  thereof  had  and  made  to  and  for  the  use  of  the  said 
Frederick  Dawson  and  Philip  Thomas  Dawson,  as  of  the  lands, 
tenements,  goods,  chattels  and  credits  of  the  said  Patrick 
Ryan  and  John  Ryan,  according  to  the  act  of  Assembly  in 
such  cases  made  and  provided,  if  to  him,  her  or  them  it  shall 
seem  meet,  and  how  you  shall  execute  this  writ,  make  known 
to  our  said  judges,  at  the  day  and  place  aforesaid,  and  have  you 
then  and  there  this  writ  Witness  the  honorable  Stevenson 
Archer,  chief  judge  of  our  said  court,  the  second  day  of 
January,  in  the  year  eighteen  hundred  and  thirty-seven. 
Issued  the  17th  day  of  April,  1837. 

Thomas  Kell,  Clerk.97 

And  the  said  Frederick  Dawson  and  Philip  Thomas  Dawson, 
by  their  attorney  aforesaid,  at  the  time  of  suing  forth  the  afore- 
going writ  of  attachment,  prosecuted  and  sued  forth  out  of  the 
county  court  here,  the  writ  of  the  State  of  Maryland,  of  capias 
ad  respondendum,  against  the  said  Patrick  and  John  Ryan; 
and  also  filed  in  said  cause  the  following  short  note,  to  wit : 

ilFrederick  Dawson  and  Philip  Thomas  Dawson  against 
Patrick  Ryan  and  John  Ryan — Jlction  of  assumpsit  in  Balti- 
more county  court. — This  suit  is  instituted  to  recover  the  sum 
of  eleven  thousand  two  hundred  eighteen  dollars  twenty-five 
cents,  due  and  owing  from  the  defendants  to  the  plaintiffs,  for 
money  lent  and  advanced  by  the  plaintiffs  to  the  defendants, 
and  at  their  instance  and  request,  and  for  money  had  and  re- 
ceived by  the  defendants  to  and  for  the  use  of  the  plaintiffs. 

J.  Glenn,  for  Plaintiffs" 

A  copy  of  which  said  short  note  was  made  and  sent  with 
the  writs  aforesaid,  to  the  sheriff  of  the  county  aforesaid,  there- 
8        v.12 
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on  endorsed,  "To  be  set  up  at  the  court  house  door ;"  and  the 
sheriff  returned  the  same. 

Laid  in  the  hands  of  George  Broumy  one  of  the  firm  of  John 
A.  Brown  #  Co.,  and  laid  in  the  hands  of  John  A.  Brovm  # 
Co.  the  17th  of  April,  1837,  in  presence  of  Robert  Wilson  and 
Samuel  Hiser.  "Non  sunt  P.  and  J.  R.  copy  set  up,  John  W. 
Walker,  sheriff." 

The  garnishees  appeared  and  pleaded  non  assumpsit  and 
nulla  bona 9  on  which  pleas  issues  were  joined,  and  afterwards 
they  moved  the  court  to  quash  the  attachment  for  the  following 
reasons: 

1.  Because  the  claim  on  which  the  attachment  in  this  case 
was  ordered,  consisted  of  certain  promissory  notes  of  the  ab- 
sent defendants,  and  also  of  certain  drafts  drawn  by  said  de- 
fendants; and  the  said  notes  and  drafts  do  not  appear  to  have 
been  produced  to  the  justice  ordering  the  attachment,  nor  were 
they  lodged  with  the  clerk  issuing  it. 

2.  Because  the  claims  on  which  the  attachment  in  this  case 
was  ordered  and  issued,  consisted  in  part,  of  certain  promis- 
sory notes  of  the  absent  defendants,  due  to  the  plaintiffs  in 
attachment,  and  the  said  notes  were  not  produced  to  the  jus- 
tice ordering  the  attachment,  nor  were  they  lodged  with  the 
clerk  issuing  it. 

3.  Because  the  justice  upon  the  claim  as  exhibited,  had  no 
authority  to  order,  nor  had  the  clerk  authority  to  issue  the  at- 
tachment in  this  case. 

The  county  court  quashed  the  attachment,  and  the  plaintiffs 
below  appealed  to  this  court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Dorset,  Chambers,  and  Spence,  J. 

By  Campbell  and  Richardson  for  the  appellants,  and 

By  Brown  and  McMahon  for  the  appellees. 

Dorsey,  J.,  delivered  the  opinion  of  this  court. 
To  sustain  the  judgment  of  the  county  court,  quashing  the 
writ  of  attachment  issued  in  this  case,  a  number  of  the  deci- 
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sions  of  the  courts  in  Maryland  have  been  referred  to,  in  all 
of 'which  it  is  apparent,  that  the  requisitions  of  the  acts  of  As- 
sembly in  relation  to  attachments  had  not  been  complied  with, 
and  that  the  judge  or  justice  before  whom  the  proceedings 
were  had,  possessed  no  power  to  order  any  writ  of  attachment 
to  issue  thereon.  And  such,  it  is  alleged,  was  the  condition 
of  the  justice  who  directed  the  issuing  of  the  writ  before  us. 
The  objection  taken  to  the  proceedings  before  the  justice,  is 
the  omission  of  the  appellants  to  exhibit  before  him  the  notes 
and  drafts  referred  to  in  their  account.  Whether  this  objec- 
tion be  well  founded  or  not,  depends  upon  the  true  construc- 
tion of  that  part  of  the  first  section  of  the  act  of  1795,  chap. 
56,  which  requires  the  creditor,  at  the  time  of  making  his  affi- 
davit as  therein  directed,  to  produce  **  the  bond  or  bonds,  bill 
"  or  bills,  protested  bill  or  bills  of  exchange,  promissory  note 
"  or  notes,  or  other  instrument  or  instruments  of  writing,  ac- 
"  count  or  accounts,  by  which  the  said  debtor  is  so  indebted." 
We  do  not  give  to  this  requisition  of  the  act  of  Assembly  that 
interpretation  which  the  argument  of  the  appellees  would  im- 
pose on  it,  to  wit,  that  the  creditor  is  bound  to  produce  before 
the  judge  or  justice,  all  the  written  evidence  which  may  be  in 
his  possession,  and  which  might  be  used  before  a  jury  to  estab- 
lish the  debt,  and  entitle  him  to  a  condemnation  of  the  pro- 
perty attached ;  as  for  example,  if  the  attachment,  applied  for, 
were  against  the  endorser  of  a  promissory  note,  and  the  credi- 
tor, the  endorsee,  were  possessed  of  the  written  acknowledg- 
ment of  the  endorser,  that  the  endorsement  was  in  his  hand 
writing,  that  the  demand  for  payment  had  been  duly  made, 
and  he  notified  of  non-payment  within  the  time  prescribed  by 
law,  it  would  not  be  necessary  to  produce  such  acknowledg- 
ment before  the  judge  or  justice  awarding  the  attachment ;  the 
production  of  the  endorsed  promissory  note  would  be  all  that 
would  be  required ;  and  if  in  the  case  of  an  agreement  contain- 
ing dependent  covenants,  as  if  A  covenants  to  pay  B  a  sum  of 
money  upon  B's  delivering  to  A,  of  certain  specified  articles, 
and  B  delivers  the  articles  to  A  and  takes  his  receipt  therefor, 
upon  an  attachment  against  A,  the  receipt  need  not  be  pro- 
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duced ;  the  exhibition  of  the  agreement  itself  being  a  sufficient 
compliance  with  the  requisition  of  the  act  of  Assembly.  So 
if  an  attachment  be  required  on  an  open  account,  for  goods 
sold  and  delivered,  money  had  and  received,  paid,  laid  out  and 
expended,  or  money  lent  and  advanced,  and  the  creditor  had 
the  debtor's  written  orders  for  every  item  charged  in  the 
account,  their  production  before  the  judge  or  magistrate  is 
uncalled  for  by  the  act  of  Assembly.  It  requires  not  the  pro-* 
duction  of  the  testimony,  qua  testimony,  by  which  the  creditor's 
claim  is  to  be  established,  but  the  pioduction  of  his  cause  of 
action,  the  account,  bill,  bond,  note  or  instrument  of  writing, 
on  which  a  declaration  would  be  framed,  as  his  cause  of  action, 
being  in  the  language  of  the  act  of  Assembly,  "that  by  which 
"the  said  debtor  is  so  indebted."  Apply  this  doctrine  to  the 
case  before  us,  and  it  deprives  the  magistrate  of  all  power  to 
have  issued  his  warrant  for  an  attachment  for  that  part  of  the 
account  which  relates  to  the  notes  not  produced  before  him ; 
not  so,  however,  as  to  the  drafts.  They  form  not  the  credi- 
tor's cause  of  action,  and  could  not  be  declared  on  as  such. 
They  are  but  testimony,  by  which,  in  connexion  with  other 
proofs,  certain  items  in  the  account  may  be  established.  For 
all  that  part  of  the  account,  therefore,  not  founded  on  the  notes, 
the  proof  is  sufficient  to  have  warranted  the  justice  in  award- 
ing an  attachment.  Does  the  issuing  of  an  attachment  for  a 
larger  sum  than  the  creditor  by  his  cause  of  action  has  shown 
to  be  due,  nullify  the  whole  proceeding?  is.  the  question  we 
are  called  on  to  decide.  The  authorities  referred  to  have  no 
bearing  upon  this  question.  In  all  of  them  it  was  manifest, 
that  by  reason  of  a  non-compliance  with  the  requisitions  of  the 
act  of  Assembly,  the  judge  or  justice  had  no  authority  for  issu- 
ing an  attachment  for  any  amount,  and  therefore  the  writs  of 
attachment  were  quashed,  as  being  coram  nonjudice.  In  the 
case  at  bar,  we  think  the  magistrate  had  power  to  have  order- 
ed an  attachment;  there  is  error  for  all  that  portion  of  the  ap- 
pellant's claim,  dependent  on  the  notes  referred  to  in  his 
account.  There  is  error  then  in  nothing  but  in  the  amount 
for  which  it  issued.     By  quashing  the  writ  in  such  a  case, 
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much  greater  injustice  would  be  inflicted  on  the  creditor,  than 
sustaining  the  writ  would  visit  upon  the  debtor.  The  process 
is  issued  but  to  compel  the  debtor  to  appear  to  the  suit  institu- 
ted against  him;  and  if  injured  or  oppressed  by  an  excessive 
seizure  and  detention  of  his  property,  his  means  of  relief  are 
immediate,  and  entirely  within  his  own  control.  There  is  no 
danger  therefore  of  any  serious  evil  resulting  from  sustaining 
the  writ  of  attachment  in  such  a  case.  With  as  much  justice 
and  propriety  might  it  be  urged,  that  if  on  a  trial  with  the 
garnishee,  the  plaintiff  fails  to  recover  the  entire  amount  by 
him  sworn  to  before  the  justice,  he  shall  recover  nothing,  and 
the  writ  of  attachment  shall  be  quashed ;  or  that  if  a  bail  piece 
be  taken  on  the  plaintiff's  oath,  as  to  the  amount  of  his  debt, 
for  a  larger  amount  than  shall  be  recovered  on  the  trial,  that 
an  exoneretur  shall  be  entered  thereon.  We  are  aware  of  no 
principle  or  analogy  of  the  law,  which  requires  the  quashing 
of  the  writ  of  attachment  issued  in  this  case  for  the  cause 
assigned. 

JUDGMENT  REVERSED  AND  PROCEDENDO  AWARDED. 

Buchanan,  C.  J.,  and  Spence,  J.,  dissented. 

Buchanan,  C.  J.,  delivered  the  following  opinion: 
I  concur  in  the  opinion  of  a  majority  of  the  court,  delivered 
by  my  brother  Dorsev,  that  where  a  creditor  who  has  a  claim 
against  an  absent  or  absconding  debtor,  due  on  bond  or  note, 
or  other  instrument  of  writing,  which  he  seeks  to  enforce  by 
the  process  of  attachment,  he  must  at  the  time  of  making  his 
application  for  the  attachment,  produce  before  the  justice,  &c., 
to  whom  the  application  is  made,  the  bond  or  note  or  other 
instrument  of  writing  by  which  the  debtor  is  indebted,  and  that 
the  production  of  an  account  merely,  charging  such  bond  or 
note,  &c,  is  not  sufficient.  I  agree  too,  that  where  the  claim 
arises  upon  an  account,  the  production  of  such  account  as  that 
by  which  the  alleged  absconding  debtor  is  indebted,  is  suffi- 
cient, without  any  voucher  or  proof  to  warrant  an  attachment 
for  the  amount  charged  and  sworn  to,  the  other  requisites  of 
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the  law  being  complied  with.  But  I  cannot  yield  my  assent 
to  so  much  of  his  opinion  as  sustains  this  attachment  The 
power  given  by  the  act  of  1795,  chap.  56,  to  a  justice  of  the 
peace,  &c.,  to  award  attachments,  is  a  specially  delegated  au- 
thority, which  this  court  has  decided  in  Shivers  and  Wilson, 
5  Har.  t?  John.  Barney  and  Patterson,  7  Har.  tf  John.,  and 
some  subsequent  cases,  must  be  strictly  pursued.  That  act 
requires  that  a  creditor  who  is  desirous  of  suing  out  the  pro- 
cess of  attachment  against  an  absent  or  absconding  debtor, 
shall  make  oath  before  a  justice  of  the  peace,  &c.,  that  such 
debtor  is  bona  fide  indebted  to  him  or  her,  in  a  sum  to  be 
stated  in  the  oath,  over  and  above  all  discounts,  and  at  the 
same  time  produce  the  "bond  or  bonds,  bill  or  bills,  protested 
"  bill  or  bills  of  exchange,  promissory  note  or  notes,  or  other 
"  instrument  or  instruments  of  writing,  account  or  accounts  by 
"  which  the  debtor  is  so  indebted,"  upon  his  doing  which, 
that  is  making  the  oath,  and  producing  the  bond  or  bonds,  &c., 
account  or  accounts  by  which  the  debtor  is  so  indebted,  the 
justice,  &c,  is  authorised  to  issue  his  warrant  to  clerk  to  issue 
an  attachment,  but  not  otherwise. 

Now,  what  is  meant  by  the  words  "by  which  the  debtor  is 
so  indebted?"  Why,  they  refer  the  words  "by  which"  to  the 
bond  or  bonds,  &c«,  account  or  accounts;  and  the  words  "is 
so  indebted,"  to  the  oath,  and  mean  (as  it  seems  to  me,)  in- 
debted to  the  amount  as  stated  and  sworn  to.  "By  which  said 
debtor  is  so  indebted,"  can,  I  think,  only  mean  by  which  he  is 
indebted  to  the  amount  stated  in  the  oath,  and  if  that  be  so, 
(of  which  I  cannot  doubt,)  as  it  is  only  upon  the  making  the 
oath,  to  the  amount  claimed  to  be  due  (which  amount  is  re- 
quired to  be  set  out  in  the  oath,)  and  at  the  same  time  produc- 
ing the  bond,  &c.,  account  or  accounts  by  which  the  absent  or 
absconding  debtor  is  so  indebted,  that  the  justice,  &c.,  is  au- 
thorised to  award  an  attachment.  It  would  seem  to  follow, 
not  by  reasoning  from  analogy,  (which  is  not  always  the  safest 
way  of  coming  at  a  correct  conclusion,  and  need  not  be  re- 
sorted to  in  this  case,)  but  from  the  language  and  meaning  of 
the  law  itself,  that  the  justice,  &c.,  whose  power  in  that  re- 
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spect  is  special  and  limited  and  must  be  strictly  pursued,  can 
have  no  authority  to  direct  an  attachment  to  be  issued  unless 
those  prerequisites  are  complied  with ;  that  is,  unless  in  addition 
to  the  oath,  stating  the  indebtedness  and  at  the  same  time  pro- 
ducing the  bond  or  bonds,  &c,  account  or  accounts,  or  both, 
as  the  case  may  be,  by  which  the  debtor  is  indebted  in  the 
sum  sworn  to,  and  for  which  the  attachment  is  sought  to  be 
obtained;  and  that  done,  the  warrant  for  the  attachment  goes 
to  the  clerk  for  the  sum  stated  in  the  oath  to  be  due.  He  can- 
not award  an  attachment  without  a  previous  oath,  stating  the 
sum  in  which  the  debtor  is  indebted.  Now,  if  such  oath  be 
made,  unless  the  vouchers  by  which  he  is  so  indebted  shall  at 
the  same  time  be  produced,  the  oath  without  the  vouchers  can 
give  no  authority;  nor  the  vouchers  without  the  oath.  Neither 
can  be  dispensed  with.  The  two  must  unite.  In  this  case 
the  plaintiff  made  oath  before  a  justice  of  the  peace,  that  the 
debtor  was  indebted  to  him  in  the  sum  of  $11,218.25,  and 
produced  an  account  for  that  amount,  made  up,  among  other 
things,  of  charges  to  a  large  amount  for  notes  due  and  unpaid. 
The  production  of  that  account,  so  far  as  concerns  the  other 
items  charged,  was  sufficient,  being  that  by  which  the  alleged 
debtor  was  indebted  for  so  much  of  the  sum  sworn  to.  But 
not  covering  the  whole  amount,  and  the  act  requiring  the  bond 
or  bonds,  note  or  notes,  &c.,  account  or  accounts  by  which  the 
debtor  is  indebted,  in  the  sum  mentioned  in  the  oath,  to  be 
produced;  and  the  notes  charged  in  the  account,  by  which  he 
is  indebted  to  a  large  amount  of  the  sum  sworn  to,  not  having 
been  produced,  that  requirement  of  the  act  was  not  complied 
with  as  far  as  respects  the  notes  charged,  and  without  the  pro- 
duction of  the  notes,  by  which  he  in  part  was  so  indebted,  the 
justice  of  the  peace,  I  think,  was  not  justified  in  awarding  an 
attachment  for  the  whole  amount  of  the  sum  sworn  to,  in  a 
part  of  which  only  the  debtor  is  indebted  by  the  account  pro- 
duced. His  authority  only  being  to  direct  the  issuing  an  at- 
tachment for  the  sum  mentioned  in  the  oath  of  a  creditor,  in 
the  production  of  the  voucher  or  vouchers,  as  the  case  may  be, 
by  which  the  debtor  is  so  indebted;  and  there  is  no  hardship 
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in  that,  as  it  would  be  as  easy  to  produce  the  vouchers  them- 
selves as  an  account  charging  them. 

There  was  no  authority  for  awarding  an  attachment  for  so 
much  of  the  sum  stated  in  the  oath  as  was  charged  in  the  ac- 
count to  be  due  on  notes  that  were  not  produced ;  and  the 
attachment  being  for  the  whole  sum,  for  a  part  of  which  the 
justice  was  not  authorised  to  award  it,  it  was  improvidently 
issued ;  and  being  an  entire  thing,  illegally  directed  and  issued, 
and  not  warranted  by  the  act  of  Assembly,  it  cannot  in  my 
opinion  be  split  up,  and  sustained  in  relation  to  any  part  of 
the  amount  for  which  it  was  issued,  and  the  court  below,  I 
think,  did  right  in  adjudging  it  to  be  quashed. 

The  inquiry  is,  was  it  properly  issuable;  was  it  authorised 
by  the  act  of  Assembly,  and  if  not,  can  it  now  be  awarded  or 
deemed  good  for  any  purpose?  I  think  not,  stamped  as  it  is 
with  the  want  of  authority  in  the  justice  to  issue  it. 

Note  it  Reporters.  Since  the  case  of  Baldwin  vs.  Neal  and  Ridgeway, 
10  Gtll  $  John.  274,  originated,  the  act  of  1834,  chap.  79,  was  passed;  tho 
first  section  of  that  act  dispenses  with  the  averment,  for  the  want  of  which 
that  cause  was  decided ;  and  which  averment  is  not  contained  in  the  affidavit 
in  this  case,  it  being  no  longer  necessary  to  do  more  than  prove  residence  in 
the  United  States,  &c,  of  some  one  of  the  plaintiffs  at  tho  trial,  where  such 
averment  is  not  made  in  the  affidavit  to  procure  the  attachment.  The  3rd  sec. 
of  the  act  of  1834,  chap.  79,  is  however  repealed  by  the  act  of  1842,  chap.  107. 


Thomas  A.  Burgess  vs.  The  State  of  Maryland,  use  of 
G.  G.  S.  Skinner. — December  1841. 

In  an  action  brought  upon  an  administration  bond,  for  the  uso  of  S.,  who 
claimed  as  the  assignee  of  the  obligee  of  the  intestate,  it  is  necessary  to 
prove  the  assignment  of  the  bond  to  the  equitable  plaintiff,  but  an  objection 
to  the  admissibility  of  the  bond  in  evidence,  does  not  raise  any  question 
about  its  assignment ;  for  the  bond  may  bo  proved  as  a  part  of  the  chain  of 
evidence  without  proof  of  the  assignment,  and  if  no  such  proof  was  eventu- 
ally offered,  the  proper  objection  would  bo  to  the  plaintiff's  right  to  recover. 

Since  the  act  of  1825,  chap.  117,  upon  an  exception,  this  court  can  only 
look  to  the  point  decided. 
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Appeal  from  Charles  county  court. 

This  was  an  action  of  debt,  commenced  on  the  22nd  Feb* 
ruary,  1837,  by  the  appellee  against  the  appellant,  upon  the 
bond  of  James  T.  Henderson,  as  administrator  of  John  Henr 
derson,  conditioned  well  and  truly  to  perform  the  office  of  such 
administrator,  and  was  executed  on  the  14th  August,  1832. 
The  defendant  pleaded  general  performance. 

The  plaintiff  replied  that  the  said  John  Henderson,  deceased, 
in  the  writing  obligatory  aforesaid  mentioned,  in  his  lifetime, 
on  the  26th  day  of  June,  1831,  by  his  certain  writing  oblig- 
atory, acknowledged  himself  to  be  held  and  firmly  bound  unto 
John  L.  Henderson  in  the  full  and  just  sum  of  $141. 81  J,  cur- 
rent money  of  the  United  States,  to  be  paid  to  him  when  after- 
wards he  should  be  thereunto  required,  and  which  said  writing 
obligatory  was  made  and  passed  for  a  just  and  bona  fide  debt 
then  due  and  owing  from  the  said  John  Henderson  to  the  said 
John  L.  Henderson,  and  yet  unpaid  or  in  any  manner  satisfied, 
and  which  said  writing  was  for  value  received  in  due  form  of 
law,  afterwards,  to  wit,  on  the  day  of,  &c«,  by  the  said  John  L. 
Henderson,  assigned  to  George  6.  Skinner,  for  whose  use  this 
suit  was  instituted ;  and  the  said  State  by  its  attorney  further 
saith,  that  after  the  death  of  the  said  John  Henderson,  and  after 
the  making  of  the  writing  obligatory  aforesaid,  and  after  the 
assignment  of  the  same  as  aforesaid,  he  the  said  George  G. 
Skinner  sued  forth  the  State's  writ  of  capias  ad  respondendum 
out  of  Charles  county  court,  on  the  27th  day  of  February, 
1836,  against  James  Henderson,  administrator  of  the  said  John 
Henderson,  deceased,  to  recover  the  money  due  and  owing  to 
him  the  said  George,  in  manner  aforesaid,  by  the  said  John 
Henderson,  deceased,  and  which  said  writ  was  directed  to  the 
sheriff  of  Charles  county,  in  which  said  county,  the  said  James 
Henderson  lived,  whereby  he  was  commanded  to  take  into  his 
custody  the  body  of  the  said  James,  administrator  of  the  said 
John,  late  of  said  county,  deceased,  otherwise,  &c.,  if  he 
should  be  found  in  his  bailiwick,  and  him  should  safe  keep,  so 
that  he  might  have  his  body  before  the  said  court,  &c.,  on  the 
third  Monday  of  March  then  next,  to  answer  unto  the  said 
9        v.  12 
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George,  in  a  plea  that  he  render  unto  him  the  said  sum  of 
$141.81 ;  which  from  him  the  said  James  unjustly  detained, 
&c.,  and  he  should  have  then  and  there  that  writ.  On  which 
third  Monday,  &c.,  being  the  day  of  the  return  of  the  said  writ, 
the  said  sheriff,  to  wit,  John  B.  Law  son  y  esquire,  the  sheriff 
of  the  county  in  which  he  the  said  James  lives,  to  whom  the 
said  writ  was  directed,  made  return  thereof  to  the  said  court, 
that  the  said  James  was  not  to  be  found  in  his  bailiwick,  as 
by  the  said  writ  and  return  thereof,  now  of  record  in  the  said 
court  remaining  appears,  and  so  the  said  State  by  W.  Mitchell 
its  said  attorney  saith,  that  the  said  James  did  not  well  and 
truly  perform  the  office  of  administrator  of  the  said  John  Hen' 
derson,  late  of  Charles  county,  deceased,  according  to  law, 
and  did  not,  &c.    Wherefore,  &c. 

The  defendant  rejoined,  that  the  said  James  T.  Henderson 
in  the  condition  of  the  said  writing  obligatory  mentioned,  from 
the  time  of  making  the  said  writing  obligatory,  hath  well  and 
truly  observed,  performed,  fulfilled  and  kept,  all  and  singular 
the  matters  and  things  to  be  done  and  performed,  according  to 
the  condition  of  the  said  writing  obligatory  aforesaid  mentioned, 
and  of  this  he  the  said  Thomas  A.  Burgess  puts  himself  upon 
the  country. 

The  said  State  of  Maryland,  in  like,  &c. 

The  jury  rendered  a  verdict  for  the  plaintiff. 

At  the  trial  the  plaintiff  to  support  the  action  gave  in  evi- 
dence to  the  jury  the  single  bill  mentioned  in  said  replication, 
as  follows,  to  wit : 

$141.81£.  On  demand,  for  value  received,  I  hereby  ob- 
lige myself,  my  heirs,  executors  and  administrators,  to  pay  or 
cause  to  be  paid  unto  John  Lewis  Henderson,  his  heirs  or  as- 
signs, the  just  and  full  sum  of  one  hundred  and  forty-one  dol- 
lars and  eighty-one  and  one-fourth  cents,  lawful  money  of  the 
United  States,  with  legal  interest  from  the  date  hereof,  until 
paid,  as  witness  my  hand  and  seal,  this  25th  day  of  June, 
eighteen  hundred  and  thirty-one. 

John  Henderson,    (Seal.) 

Witness, — Jon.  F.  Dunnington. 


Digitized  by  VjOOQIC 


OP  MARYLAND.  67 


Burgess  *#.  The  State  use  of  Skinner.— 1841. 


At  the  foot  of  the  above  bill  obligatory  is  thus  written :  "I 

assign  all  my  right  and  interest  in  the  above  note  to  George  G. 

Skinner." 

On  the  back  of  the  above  writing  obligatory  is  thus  written, 

to  wit; 

Charles  County,  to  wit:  On  the  7th  day  of  November,  1832, 

personally  appears  John  Lewis  Henderson,  before  the  subscriber, 

a  justice  of  the  peace  in  and  for  said  county,  and  makes  oath 

on  the  Holy  Evangely  of  Almighty  God,  that  the  within  note 

is  justly  due  him ;  that  he  hath  not  either  directly  or  indirectly, 

neither  has  any  person  for  him  or  his  use,  before  or  since  the 

death  of  John  Henderson,  the  signer  of  the  same,  received  any 

part,  parcel,  security  or  satisfaction  for  the  same,  to  the  best 

of  his  knowledge  and  belief. 

Sworn  before,  Jno.  F.  Dunnington. 

Passed  by  the  court.  Test, — Wm.  D.  Merrick, 

Jfov.  20th,  1832.         Register  of  Wills  for  Charles  Co. 

The  defendant  objected  to  the  said  single  bill  being  read  in 
evidence  in  this  case,  unless  the  assignment  from  John  L.  Hen- 
derson,  the  obligee  in  the  bond,  to  George  G.  Skinner,  for 
whose  use  and  benefit  this  suit  was  instituted,  was  first  proved  ; 
because  the  original  writ  in  this  cause  was  ordered  for  the  use 
of  George  G.  Skinner,  and  it  was  not  competent  for  the  party 
instituting  the  action  in  the  bond  to  shew  a  cause  of  action 
due  to  a  third  person,  but  the  court  (Stephen,  C.  J.,  Key, 
A.  J.,)  overruled  the  objection,  and  permitted  said  note  to  be 
read  in  evidence  to  the  jury ;  to  which  opinion  of  the  court 
under  the  pleadings  in  the  cause,  the  defendant  excepted,  and 
prosecuted  this  appeal. 

The  cause  was  argued  before  Archer,  Dorset,  Chambers 
and  Spence,  Judges. 

By  Grain  for  the  appellant. 

No  counsel  appeared  for  the  appellee. 

Archer,  J.,  delivered  the  opinion  of  this  court. 
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The  pleadings  in  this  cause  put  nothing  in  issue  but  the 
performance  or  non-performance  of,  by  the  administrator,  of  his 
duty  as  such ;  no  issue  whatever  has  been  taken  in  relation  to 
any  one  fact  averred  in  the  replication.  The  rejoinder  is  but  the 
reiteration  of  the  plea  of  performance,  and  is  nothing  more 
than  the  answer  to  the  conclusion,  which  the  plaintiff  has 
drawn  from  the  facts  set  out  as  a  breach  in  the  replication,  so 
that  the  parties  have  gone  to  trial  without  the  breach  set  out 
in  the  replication  being  in  any  manner  answered  or  rejoined  to. 

We  should  have  had  but  little  difficulty  in  disposing  of  this 
case,  but  for  the  act  of  1825,  chap.  117;  since  that  statute 
we  can  only  look  to  the  point  decided. 

The  bill  of  exceptions,  if  strictly  construed,  would  present 
the  question,  that  the  assignment  must  be  first  proved  before 
the  obligation  assigned  could  be  given  in  evidence ;  but  the 
reason  assigned  shows  that  the  point  intended  to  be  raised, 
was  the  question  as  to  the  admissibility  of  the  obligation  in 
evidence,  without  also  having  the  proof  of  the  assignment. 

The  action  is  entered  for  the  use  of  G.  S.  Skinner ,  who  in  the 
replication  is  averred  to  be  the  assignee,  and  for  whose  use  it 
is  averred  the  suit  was  instituted.  He  could  not  certainly  re- 
cover without  showing  himself  entitled  to  the  cause  of  action, 
by  proof  of  the  alleged  assignment.  But  no  question  is  raised 
on  the  right  to  recover  without  proof  of  the  assignment;  but 
simply  whether  the  obligation  is  evidence  without  proof  of  the 
assignment.  The  breach  alleges  the  existence  of  the  obliga- 
tion, the  assignment,  and  the  return  of  non  est  on  the  capias, 
against  the  administrator.  These  allegations  furnish  the  foun- 
dation of  the  plaintiff's  right  of  action,  and  each  should,  when 
put  in  issue,  be  established ;  each  allegation  may  be  separately 
proved,  and  if  the  plaintiff  prove  one  without  the  others,  no 
objection  can  be  taken  to  the  admissibility  of  the  proof  offered, 
for  by  offering  it,  he  is  but  proving  the  allegation  of  the  breach. 
The  objection  as  we  have  before  said,  would  lie  not  to  the 
testimony,  but  to  the  right  to  recover,  if  the  plaintiff  stops  with 
this  proof,  and  offers  no  evidence  of  the  assignment. 

JUDGMENT   AFFIRMED. 
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Somertille  Pinkney,  Administrator  of  Thomas  H.  Luck- 
ett  vs.  Jay,  Mason  and  others. — December,  1841. 

The  language  of  the  act  of  1795,  chap.  88,  discriminate*  between  a  proceed- 
ing before,  and  after,  a  decree,  against  a  non-resident  defendant* 

Before  the  decree  has  passed,  the  language  authorizing  the  action  of  the 
court  is  broad  and  comprehensive.  It  is,  there  shall  in  all  respects  be  the 
same  proceedings  before  a  decree,  as  if  the  defendant  had  appeared  regu- 
larly on  the  return  of  a  subpoena. 

After  the  decree  has  passed,  the  language  is  more  restricted,  and  clearly  war- 
rants nothing  more  than  a  review  of  the  decree  itself,  according  to  the 
established  principles  of  equity,  and  as  if  the  party  had  appeared. 

A  bill  of  review  is  the  appropriate  remedy  to  correct  or  alter  a  decree  either 
for  error  apparent,  or  by  reason  of  the  discovery  of  new  and  relevant 
matter  after  the  decree  has  passed.  An  original  bill  is  never  proper  to 
be  resorted  to,  except  where  the  decree  is  to  be  impeached  on  the  ground 
of  fraud. 

After  a  decree  has  been  affirmed  upon  appeal,  no  bill  of  review  would  pro. 
perly  lie  for  error  apparent  on  the  face  of  the  decree.  The  exercise  of  such 
a  jurisdiction  by  the  Court  of  Chancery  would  be  subversive  of  that  subor- 
dination which  has  been  established  by  the  Constitution  of  the  State. 

A  bill  of  review  which  would  lie  in  such  a  case,  must  be  founded  upon  new 
matter  discovered  since  the  decree,  and  in  that  sense  the  opinion  of  the 
court  in  10  Gill  &  John.  497,  is  to  be  understood. 

Upon  a  bill  sworn  to  before  a  Justice  of  the  Peace  in  the  District  of  Colum- 
bia, who  was  certified  to  be  such  Justice  by  the  Secretary  of  State  for  the 
United  States,  under  his  seal  of  office,  the  Chancellor  granted  an 
injunction. 

Appeal  from  the  Court  of  Chancery. 

This  cause  had  been  before  the  court  at  December,  1839, 
and  is  reported  in  10  GUI  &  John.  480,  as  the  case  of  Luckett 
against  White*  et  al. 

On  the  29th  June,  1840,  the  Chancellor,  (Bland)  upon 
the  opinion  of  this  court,  10  GUI  $  John.  497,  passed  the  fol- 
lowing order : 

On  consideration  of  the  foregoing  petition  and  of  the  opin- 
ion of  the  judges  of  the  Court  of  Appeals  therewith  exhi- 
ted,  it  is  ordered  in  pursuance  of  the  said  opinion,  that  the 
said  petitioners  have  leave  to  file  their  said  bill  of  complaint, 
and  that  an  injunction  issue  as  thereby  prayed  upon,  an  in- 
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junction  bond,  in  the  penalty  of  two  thousand  dollars,  with 
surety,  to  be  approved  by  the  Chancellor,  being  filed  with  the 
register,  as  prayed  by  the  said  petition. 

And  thereupon  the  said  petitioners  filed  in  the  said  cause 
their  bill  of  review  in  the  words  following,  to  wit: 

The  bill  of  review  of  Peter  .Augustus  Jay  and  Betsy  C. 
Mason,  and  of  Betty  Mason,  Matilda  Eulalia  Mason,  Jinn 
Grahame  Mason,  Tkomson  F.  Mason,  John  Francis  Mason, 
Virginia  Mason,  Caroline  Morris  Mason,  Arthur  Pendleton 
Mason  and  Clapham  Mason,  who  are  infants  under  the  age  of 
twenty-one  years,  by  the  said  Betsy  C.  Mason,  their  mother 
and  next  friend,  humbly  shows :  That  heretofore,  to  wit,  on 
the  twenty-seventh  day  of  June,  in  the  year  eighteen  hundred 
and  twenty-five,  a  certain  Thomas  H.  Luckett  filed  his  bill  of 
-complaint  in  this  court  against  certain  Otho  H.  W.  Luckett, 
Valentine  P.  Luckett,  Samuel  Clapham  and  Daniel  Trundle, 
wherein  it  is  amongst  other  things  alleged,  that  one  Thomas 
H.  Luckett  who  is  therein  represented  to  have  been  the  father 
of  the  complainant  and  of  the  defendants  Otho  and  Valentine, 
being  seized  in  his  demesne  as  of  fee  of  the  several  tracts  or 
parcels  of  land  lying  in  Montgomery  county,  in  this  State, 
that  is  to  say,  of  a  tract  called  Conjurers'  Disappointment, 
&c.,  &c.,  did  on  the  27th  December,  in  the  year  1786,  duly 
make  and  publish  his  last  will  and  testament  in  writing,  and 
-did  thereby  devise  the  said  tracts  called  Conjurers'*  Disapppomt- 
ment,  &c.,  unto  the  said  Valentine  P.  Luckett,  and  the  said 
tract  called  the  Besurvey  on  Discord,  to  the  said  Otho  H.  W. 
Luckett,  upon  the  express  condition  that  each  of  the  said 
devisees  should  pay  unto  the  said  complainant,  who  it  is 
averred  is  the  younger  brother  mentioned  in  the  will  as  not 
jet  baptized,  the  sum  of  one  hundred  pounds,  current  money 
<of  the  Commonwealth  of  Virginia,  and  that  by  said  will  the 
said  devises  were  made  subject  to  one  other  devise  in  said 
will  contained,  whereby  the  said  lands  and  all  other  real  estate 
of  the  testator  were  devised  to  the  testator's  wife  Elizabeth 
Luckett,  during  her  sole  and  unmarried  life,  and  that  the  said 
Elizabeth,  who  it  is  also  charged  was  the  complainant's  mo- 
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ther,  survived  ber  aforesaid  husband,  and  continued  to  live  a 
sole  and  unmarried  life  until  the  time  of  her  death,  which  took 
place  about  the  year  1817,  and  that  in  the  year  1805,  the  said 
Elizabeth  executed  to  her  sons  the  said  Valentine  and  Othoy 
separate  deeds  of  release  and  acquittance,  by  which  she  relin- 
quished to  them  her  right  and  title  to  said  tracts  or  parcels  of 
land  so  as  aforesaid  devised  to  them  by  their  said  father*  And 
that  the  considerations  mentioned  in  said  deeds  as  having 
been  paid  by  the  said  Valentine  and  Otho  were  merely  nomi- 
nal, and  that  in  fact  nothing  was  paid  by  them  to  their  said 
mother  on  account  thereof;  but  that  said  deeds  were  executed 
for  the  purpose  of  enabling  them  to  sell  their  said  lands  to  the 
defendant  Clapham,  in  execution  of  an  agreement  before  that 
time  made,  and  in  consummation  of  which,  deeds  were  accord- 
ingly executed  on  the  same  day,  and  that  the  said  Clapham 
at  the  time  of  said  purchases,  had  notice  of  the  claims  of  the 
complainants  on  said  lands,  and  that  afterwards  payment 
thereof  was  demanded  by  the  said  complainants  of  the  said 
Clapham,  and  that  sundry  negotiations  took  place  between 
them  in  relation  thereto,  as  is  more  fully  stated  in  said  bill; 
and  that  afterwards  the  said  Clapham  sold  and  conveyed  said 
lands  unto  the  defendant  Trundle,  who  had  at  the  time  notice 
of  the  said  claims  of  the  complainant,  and  by  said  bill  the  said 
complainant  prayed  a  decree  for  a  sale  of  said  lands,  or  so 
much  thereof  as  may  be  necessary  to  pay  him  said  legacies 
with  interest,  and  such  other  relief  in  the  premises  as  he  might 
be  justly  entitled  to;  and  also  that  an  order  of  publication 
might  issue  in  the  usual  form  against  the  said  Otho,  Valentine 
and  Clapham,  who  it  is  therein  alleged  resided  out  of  the  State 
of  Maryland,  and  that  a  subpoena  might  be  issued  against  the 
said  Trundle,  and  so  forth.  And  your  orators  further  shew* 
that  an  order  of  publication  was  passed  in  compliance  with 
the  prayer  of  said  bill  against  the  said  absent  defendants, 
Otho  H.  W.  Luckett,  Valentine  P.  Luckett  and  Samuel  Clap- 
ham, and  process  of  subpoena  was  issued  against  the  said 
Daniel  Trundle,  and  that  such  other  proceedings  were  had. 
That  afterwards  the  said  Clapham  and  Trundle  filed  their  an- 
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swers  to  the  said  bill  of  complaint ;  but  before  the  other  defen- 
dants, Otho  H.  W.  Luckett  and  Valentine  P.  Luckett,  had 
answered  or  appeared  to  said  suit,  that  is  to  say,  on  the 
twenty-sixth  day  of  February,  in  the  year  eighteen  hundred 
and  twenty-nine,  the  said  complainant  filed  in  the  cause  his 
bill  of  amendment,  supplement  and  revivor,  against  the  said 
Otho  H.  W.  Luckett,  Valentine  P.  Luckett,  and  also  Eliza- 
beth Clapham,  James  B.  Murray  and  Eliza  Thompson,  and 
one  Eliza  Batcliffe,  who,  as  your  orators  believe,  is  a  fictitious 
personage,  and  your  orator,  Peter  Augustus  Jay;  and  therein 
amongst  other  things  it  is  charged  that  the  said  Samuel  Clap- 
ham,  named  in  the  aforesaid  original  bill,  had  departed  this 
life  pending  this  suit,  and  that  he  left  no  heir  nor  any  repre- 
sentative other  than  his  widow,  the  aforesaid  Elizabeth  Clap- 
ham,  and  that  the  said  original  bill  did  untruly  state  that  the 
said  Samuel  Clapham  had  conveyed  unto  the  said  Trundle  all 
the  lands  which  he  had  acquired  by  conveyance  from  the  said 
Otho  and  Valentine,  and  that  in  fact  the  said  Samuel  Clapham 
conveyed  unto  the  said  Trundle  the  tract  or  parcel  of  land 
called  Besurvey  upon  Discord,  and  that  on  the  seventeenth 
day  of  June,  in  the  year  1824,  the  said  Clapham  conveyed 
unto  the  said  James  B.  Murray  the  lands  called  Conjurers' 
Disappointment,  Georgia,  and  Gleanings,  in  trust,  to  sell  the 
same  for  payment  of  a  certain  debt  due  from  said  Clapham 
unto  one  James  Thompson,  as  is  therein  more  fully  stated.  And 
that  afterwards  the  aforesaid  lands  were  sold  by  the  said  James 
B.  Murray  unto  the  said  Eliza  Thompson,  Peter  Augustus 
Jay  and  Eliza  Batcliffe,  executors  of  the  said  James  Thomp- 
son, and  conveyed  unto  them  by  deed  dated  on  the  ninth  day 
of  June,  in  the  year  1828,  and  that  the  said  Murray  at  the 
time  of  execution  of  said  deed  of  trust,  and  the  said  Eliza 
Thompson,  Peter  Augustus  Jay  and  Eliza  Batcliffe,  at  the  date 
of  the  deed  unto  them  from  the  said  Murray,  had  notice  of 
the  claims  of  the  said  complainant  as  aforesaid.  Whereupon 
the  said  complainant  prayed  relief  by  a  decree  for  a  sale  of  the 
aforesaid  premises  for  payment  of  his  said  claims,  unless  the 
defendants  or  some  of  them  should  pay  his  aforesaid  demands, 
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and  for  general  relief,  and  so  forth.  And  also  for  an  order  of 
publication  in  the  usual  form,  against  the  said  Otho  H.  W. 
Luckett,  Valentine  P.  Luckett,  Elizabeth  Clapham,  James  B. 
Murray ,  Eliza  Thompson,  Peter  Augustus  Jay  and  Eliza  Rat- 
cliffe,  who  are  therein  alleged  to  reside  out  of  the  State  of 
Maryland.  And  your  orators  further  charge,  that  an  order  of 
publication  was  accordingly  passed  against  said  defendants, 
and  that  afterwards,  by  a  decree  passed  in  the  cause  on  the 
ninth  day  of  October,  in  the  year  1829,  it  was  adjudged,  or- 
dered and  decreed  that  the  aforesaid  original  bill  of  complaint 
be  taken  pro  confesso  against  the  defendants  Otho  H.  W. 
Luckett  and  Valentine  P.  Luckett,  and  that  die  aforesaid  bill 
of  amendment,  supplement  and  revivor  be  taken  pro  confesso 
against  said  defendants  Otho  H.  W.  Luckett  and  Valentine  P. 
Luckett$  and  the  defendants  Elizabeth  Clapham,  James  B. 
Murray,  Eliza  Thompson,  Peter  Augustus  Jay  and  Eliza 
Batcliffe.  And  your  orators  further  charge,  that  afterwards, 
on  the  eighth  day  of  May,  in  the  year  eighteen  hundred  and 
thirty-two,  the  said  complainant  filed  his  bill  of  revivor  in  said 
cause  against  certain  Benjamin  Shrieve,  junior,  and  Mary 
Elizabeth,  his  wife,  and  Stephen  White  and  Ann,  his  wife;  and 
therein  amongst  other  things  it  is  suggested,  that  the  said 
Daniel  Trundle  had  departed  this  life,  leaving  said  Mary 
Elizabeth  and  Ann,  his  heirs  at  law,  and  it  is  thereby  prayed 
that  the  said  suit  which  had  abated  by  the  death  of  the  said 
Trundle,  might  be  revived  against  the  said  defendants  in  said 
bill  of  revivor  named.  And  your  orators  further  charge,  that 
such  other  proceedings  were  had  in  said  cause,  that  afterwards, 
to  wit,  on  the  tenth  day  of  October,  in  the  year  1837,  a  decree 
was  passed  whereby  the  bill  of  complaint  of  the  complainant 
was  dismissed  with  costs,  and  so  forth,  as  by  the  said  decree 
and  other  the  proceedings  now  remaining  in  this  court 
will  more  fully  appear.  And  your  orators  further  charge, 
that  the  said  complainant  appealed  from  said  decree,  to  the 
Court  of  Appeals  for  the  Western  Shore,  which  was  so  pro- 
ceeded in,  that  on  the  thirtieth  day  of  January,  in  the  year 
1840,  a  decree  was  passed  by  said  court,  whereby  the  decree 
10        v.  12 
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of  this  court,  so  far  as  it  dismissed  the  complainant's  bill  of 
complaint  against  the  said  Valentine  P.  Luckett,  Elizabeth 
Clapham,  James  B.  Murray,  Eliza  Thompson,  Peter  Augus- 
tus Jay  and  Eliza  Ratcliffe,  is  reversed  with  costs  to  the  said 
complainant  in  the  said  Court  of  Appeals,  and  in  this  Court 
of  Chancery;  and  it  is  thereby  amongst  other  things  further 
adjudged,  ordered  and  decreed,  that  the  said  tracts  called 
Conjurers'  Disappointment,  Georgia,  and  Gleanings,  or  so 
much  thereof  as  may  be  necessary  to  pay  the  complain- 
ant the  sum  of  three  hundred  and  thirty-three  dollars  and 
thirty-three  and  a  third  cents,  with  interest  thereon  from  the 
twelfth  day  of  February,  in  the  year  seventeen  hundred  and 
eighty-eight,  until  paid,  together  with  costs  as  aforesaid,  be 
sold,  unless  the  said  defendants  shall  pay  to  the  said  com- 
plainant, or  bring  into  the  Court  of  Chancery,  to  be  paid  unto 
him,  the  aforesaid  principal  sum  of  money,  with  interest  and 
costs,  on  or  before  the  first  day  of  July  next,  and  a  trustee  is 
thereby  appointed  to  make  said  sale,  and  the  cause  is  remanded 
to  this  court,  with  power  to  your  honor  to  pass  such  order 
and  decrees  as  may  be  necessary  to  carry  the  said  decree  into 
effect,  as  by  a  copy  of  said  decree  which  is  filed  in  this  cause, 
will  more  fully  appear.  And  your  orators  further  charge,  that 
all  the  interest  and  estate  which  the  aforesaid  bill  supposes, 
were  vested  in  your  orators  Peter  Augustus  Jay  and  the  said 
Eliza  Ratcliffe;  and  the  said  Eliza  Thompson  had  become 
beneficially  transferred  to  and  vested  in  your  orators  Betsy  C. 
Mason,  Betty  Mason,  Matilda  Eulalia  Mason,  Ann  Graham* 
Mason,  Thompson  F.  Mason,  John  Francis  Mason,  Arthur 
Pendleton  Mason  and  Clapham  Mason,  prior  to  the  date  of 
the  decree  last  aforesaid,  and  that  thereby  the  said  last  named 
complainants  are  and  ought  to  be  treated  as  representing  your 
aforesaid  orators,  Jay  and  the  said  Ratcliffe,  to  the  extent  of 
said  interest;  and  that  nevertheless  as  your  orators  Jay  and 
the  said  Ratcliffe  are  made  personally  responsible  for  costs  as 
aforesaid,  the  said  Jay  is  really  and  individually  aggrieved  by 
the  aforesaid  decree,  and  have  a  right  to  require  a  review 
thereof,  as  well  for  his  own  protection  as  in  behalf  of  his  afore* 
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said  co-complainants.  And  your  orators  do  farther  charge, 
that  the  said  Jay  and  the  said  Ratcliffe,  if  she  had  any  exist- 
ence at  the  time  of  commencing  said  suit,  were  and  thence- 
forth continually  have  been  and  now  are  residents  of  the  State 
of  Jfew  York>  and  are  not,  nor  have  been  during  any  portion 
of  said  time,  residents  of  the  State  of  Maryland;  and  that 
your  orators  Betsy  C.  Mason  and  her  aforesaid  children,  hare 
not  at  any  time  during  the  pendency  of  said  suit,  resided,  and 
do  not  at  this  time  reside  in  the  State  of  Maryland;  and  inas- 
much as  eighteen  months  hare  not  elapsed  since  the  date  of 
the  aforesaid  decree,  by  which  your  orators  are  aggrieved, 
they  are  advised  and  do  most  respectfully  insist  and  require  a 
review  of  the  aforesaid  decree,  and  pray  that  your  honor  will 
proceed  to  an  examination  of  the  matters  in  dispute  in  said 
suit,  and  to  a  final  decree  therein,  in  the  same  manner  as  if 
your  orators  had  originally  appeared,  and  by  their  answer  had 
insisted  upon  their  defences  to  said  6uit.  And  your  orators 
pray  leave  to  rely  on  all  the  matters  of  objection  to  the  claim 
of  the  said  complainant  which  are  disclosed  by  the  aforesaid 
bill  or  bills  of  complaint  of  the  said  complainant ;  and  more 
especially  do  they  insist  that  the  said  bill  or  bills  of  complaint 
are  inconsistent  in  this,  that  they  blend  together  separate  and 
distinct  causes,  or  pretended  causes  of  action,  or  suits,  against 
these  complainants,  with  other  separate  and  distinct  causes, 
or  pretended  causes  of  action,  against  other  defendants  to 
said  suit.  Whereas  your  orators  are  advised  and  insist,  that 
the  said  complainant  ought  to  have  brought  one  suit  against 
the  said  Otho  JET.  W.  Luckett,  and  the  person  or  persons  who 
claim  the  lands  which  were  devised  to  him  by  the  supposed 
last  will  and  testament  of  his  aforesaid  father  Thomas  H. 
Luckett,  for  recovery  of  the  legacy  or  sum  which  is  supposed 
to  have  been  charged  on  said  lands  by  the  said  last  will  and 
testament ;  and  one  other  suit  against  the  said  Valentine  P. 
Luckett.  And  your  orators,  or  such  other  person  or  persons 
as  were  supposed  by  the  said  complainant  to  have  or  to  claim 
an  interest  in  the  lands  which  were  supposed  to  have  been 
devised  by  the  aforesaid  pretended  last  will  and  testament  of 
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his  aforesaid  father  Thomas  H.  Luckett,  unto  the  said  Valen- 
tine, for  recovery  of  the  legacy  or  sum  which  is  supposed  to 
have  been  charged  on  said  lands  by  the  said  supposed  last 
will,  and  testament,  and  they  pray  they  may  have  the  same 
benefit  of  this  objection  as  if  they  had  appeared  originally  to 
said  suit,  and  by  due  form  of  pleading  relied  thereon.  And 
your  orators  further  say,  that  they  have  no  personal  knowledge 
of  the  execution  of  the  aforesaid  supposed  last  will  and  testa- 
ment, and  cannot  admit  nor  deny  its  execution ;  but  they  are 
advised  and  so  insist,  that  the  proofs  which  were  adduced  by 
the  said  complainant  are  not  competent  and  sufficient  to  esta- 
blish its  making  and  publishing  in  due  form  of  law,  and  they 
claim  the  benefit  of  such  deficiencies,  and  leave  the  complain- 
ant to  offer  such  further  evidence  in  support  of  the  averments 
in  said  bill  in  relation  to  the  execution  of  said  last  will  and 
testament  as  he  may  think  proper ;  and  if  the  said  complain- 
ant should  adduce,  any  competent  and  sufficient  evidence  of 
the  execution  of  the  aforesaid  last  will  and  testament,  and  of 
the  original  existence  of  his  demand  as  aforesaid,  your  ora- 
tors will  insist  and  do  now  charge,  that  from  the  very  great 
lapse  of  time  since  it  is  supposed  the  said  claim  originated,  it 
ought  to  be  presumed  that  the  same  hath  been  paid  or  satis- 
fied. And  your  orators  do  pray  leave  to  insist  on  the  limita- 
tions of  time  as  aforesaid,  as  a  defence  and  bar  in  this  court 
against  the  claim  of  the  complainant  so  as  aforesaid  pretended 
against  the  lands  now  claimed  as  aforesaid  by  these  complain- 
ants. .  Your  orators  hereby  denying  all  knowledge  of  the 
treaties  or  negotiations  which  are  by  the  aforesaid  original 
bill  pretended  to  have  taken  place  between  the  complainant 
and  the  said  Samuel  Clapham,  in  relation  to  his  aforesaid  pre- 
tended claims,  or  of  the  age  of  the  complainant  at  the  present 
or  at  any  preceding  period.  And  your  orators  also  aver,  that 
after  they  had  acquired  title  to  the  aforesaid  lands,  as  is  stated 
in  the  said  original  bill  of  complaint,  and  in  this  bill,  they 
heard  that  the  said  complainant  pretended  that  he  had  a  claim 
against  the  aforesaid  lands,  founded  upon  the  devises  sup- 
posed to  be  contained  in  the  last  will  and  testament  of  said 
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Thomas  H.  Luckett;  but  at  the  same  time  they  heard  and 
understood  that  said  claim  bad  been  paid  or  satisfied,  and  relin- 
quished, released  or  abandoned,  by  the  said  complainant  to 
the  said  Valentine  P.  Luckett.    And  your  orators  do  therefore 
insist  that  the  said  claim,  if  it  ever  really  existed,  which  is  by 
no  means  admitted,  has  been  a  long  time  ago  paid  or  satisfied 
by  the  said  Valentine  P.  Luckett,  or  some  other  person  on  his 
behalf,  unto  the  said  complainant,  and  that  in  consequence 
thereof,  the  same  hath  been  released,  relinquished  or  aban- 
doned by  him,  and  they  pray  to  have  the  same  benefit  of  the 
aforesaid  defences  and  of  the  proofs  which  maybe  adduced  in 
support  thereof,  as  if  they  had  originally  appeared  to  the  cause 
and  relied  on  the  same.    And  your  orators  further  charge,  that 
on  or  about  the  thirteenth  day  of  August,  in  the  year  1810, 
the  said  Valentine  P.  Luckett  applied  to  Frederick  county 
county,  as  a  court  of  equity,  for  the  benefit  of  the  act  passed 
for  the  relief  of  sundry  insolvent  debtors  and  its  supplements, 
and  that  he  was  finally  discharged  on  said  application,  and 
that  the  said  complainant  assented  to  his  discbarge.     Of  this 
fact  your  orators  obtained  knowledge  a  long  time  after  they 
acquired  their  interests  in  said  lands  as  aforesaid,  and  your  ora- 
tors are  advised  and  insist  that  the  said  release,  with  the  assent 
of  the  said  complainant,  is  not  only  evidence  that  the  said 
complainant  had  abandoned  his  claims,  if  any  he  ever  had 
against  the  aforesaid  lands,  and  looked  exclusively  to  the  said 
Valentine  for  payment  thereof;  but  that  the  same  in  equity 
will  be  construed  to  operate  as  a  release  in  favor  of  your  ora- 
tors of  any  lien  or  charge  which  the  said  complainant  ever 
had  therein  under  color  of  his  aforesaid  pretended  claim.    And 
your  orators  are  further  informed  and  charge,  that  the  com- 
plainant gave  his  consent  to  the  discharge  of  the  said  Valen- 
tine at  the  instance  and  solicitation  of  the  said  Elizabeth 
Luckett)  his  mother,  and  upon  her  undertaking  to  pay  him 
the  amount  of  his  claims  against  the  said  Valentine  ;  that  the 
said  Elizabeth  was  at  that  time  a  lady  of  considerable  property, 
and  that  she  left  property  at  the  time  of  her  death  in  value 
more  than  adequate  to  the  payment  of  the  aforesaid  pretended 
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claim,  which  upon  her  death,  eame  into  the  hands  of  the  said 
complainant  as  executor,  administrator  or  otherwise,  out  of 
which  he  might  have  satisfied  himself  for  his  aforesaid  demand, 
if  in  fact  the  same  was  not  satisfied  unto  him  by  his  said  mother 
in  her  lifetime,  as  your  orators  have  reason  to  believe  it  was. 
And  your  orators  further  charge,  that  the  said  Samuel  Clapham 
purchased  the  aforesaid  lands  of  the  said  Valentine  some  time 
in  or  about  the  year  eighteen  hundred  and  five,  for  a  full  and 
valuable  consideration  at  the  time,  paid  by  the  said  Qapham 
to  the  said  Valentine,  as  by  a  copy  of  said  conveyance  filed 
in  the  cause  as  one  of  the  exhibits  of  the  said  complainant 
will  appear.  And  your  orators  are  credibly  informed  and 
verily  believe,  that  at  the  time  of  making  such  purchase  and 
taking  a  conveyance  theiefor  as  aforesaid,  the  said  Clapham 
had  no  notice  whatsoever  of  the  claim  of  the  said  complainant, 
now  pretended  against  the  aforesaid  lands,  and  that  imme- 
diately after  the  making  of  said  conveyance,  the  said  Qapham 
entered  upon  said  lands  and  thenceforth  continually  held  them 
until  on  or  about  the  seventeenth  day  of  June,  in  the  year 
1824,  when  he  sold  and  conveyed  the  same  unto  the  said 
James  B.  Murray,  for  a  full  and  valuable  consideration,  as  by 
a  copy  of  said  conveyance  filed  by  the  complainant  in  the 
cause  will  appear;  and  that  for  the  greater  portion  of  the  time 
between  the  said  conveyances,  he  was  ignorant  of  the  afore- 
said pretended  claims  of  the  complainant,  and  from  the  time 
be  received  notice  thereof,  he  continually  denied  their  exist- 
ence and  his  obligation  in  law  or  equity  to  discharge  them. 
And  your  orators  further  charge,  that  they  are  informed  and 
believe,  that  at  the  time  of  taking  the  conveyance  as  aforesaid 
from  the  said  Clapham,  the  said  Murray  had  no  notice  what- 
soever of  the  aforesaid  pretended  claims  of  the  complainant, 
and  that  afterwards,  to  wit,  on  the  twenty-fifth  day  of  July, 
in  the  year  1828,  the  said  Murray  sold  and  conveyed  the  said 
lands  unto  Eliza  Thompson,  in  said  bill  named,  one  Peter  W. 
Ratcliffe,  and  your  orator  Peter  Augustus  Jay,  as  joint  tenants, 
for  a  full  and  valuable  consideration  by  them  paid  to  him,  as 
by  a  copy  of  said  conveyance  filed  by  the  said  complainant  in 
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the  cause  will  appear ;  and  that  at  the  time  of  taking  the  said 
conveyance,  the  said  Thompson,  Ratcliffe  and  Jay,  had  no 
notice  whatsoever  of  the  aforesaid  pretended  claims  of  the 
complainants.  And  your  orators  Betsy  C.  Mason,  Betty  Mar 
son,  Matilda  Eulalia  Mason,  Ann  Grahame  Mason,  Thompson 
F.  Mason,  John  Francis  Mason,  Virginia  Mason,  Caroline 
Morris  Mason,  Arthur  Pendleton  Mason  and  Clapham  Mason, 
charge  that  they  have  acquired  beneficially  all  the  interest  and 
estate  of  the  said  Eliza  Thompson,  who  is  since  deceased, 
Peter  W.  Ratcliffe  and  Peter  Augustus  Jay,  in  and  to  the 
aforesaid  premises,  and  that  at  the  time  of  acquiring  such  in* 
terest  and  estates  therein,  they  had  no  notice  whatsoever  of 
the  aforesaid  pretended  claims  of  the  complainant,  although 
they  admit  said  suit  was  depending  at  the  time ;  and  they  are 
advised  and  so  insist,  that  they  are  entitled  as  assignees  as 
aforesaid  by  mesne  conveyances  from  the  said  Clapham,  to 
rely  on  the  want  of  notice  of  the  aforesaid  pretended  claims, 
as  well  to  the  said  Clapham  and  Murray  as  to  the  said  Thomp- 
son, Ratcliffe  and  Jay.  And  your  orators  further  charge,  that 
the  said  James  B.  Murray  acquired  his  title  in  the  aforesaid 
lands  prior  to  the  filing  of  the  original  bill  of  the  complainant, 
yet  he  was  not  made  a  party  thereto.  And  that  before  the 
time  of  filing  the  aforesaid  bill  of  amendment,  supplement,  and 
revivor,  the  said  James  B.  Murray  had  conveyed  the  aforesaid 
premises  unto  the  said  Eliza  Thompson,  Peter  W.  Ratcliffe 
and  Peter  Augustus  Jay,  yet  that  the  said  Peter  W.  Ratcliffe 
was  not  made  a  party  to  said  bill,  nor  to  any  of  the  subsequent 
proceedings  in  the  cause.  And  your  orators  are  advised  that 
the  said  Peter  W.  Ratcliffe  was  not  barred  by  the  aforesaid 
decree  or  other  proceedings  in  said  suit,  and  that  consequently 
such  interest  and  estate  in  the  aforesaid  premises  as  your  ora- 
tors Betsy  C.  Mason,  Betty  Mason,  Matilda  Eulalia  Masonr 
Ann  Orahame  Mason,  Thompson  F.  Mason,  John  Francis 
Mason,  Virginia  Mason,  Caroline  Morris  Mason,  Arthur  Pen- 
dleton Mason  and  Clapham  Mason,  acquired  under  the  said 
Peter  W.  Ratcliffe,  must  remain  unprejudiced  by  the  said  de- 
cree and  other  the  aforesaid  proceedings,  and  that  as  repre- 
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aenting  the  said  Ratcliffe,  your  orators  last  named  were  ma- 
terial and  necessary  parties  to  said  suit.  And  your  orators 
further  charge,  that  the  said  complainant  as  well  as  the  said 
Valentine  P.  Luckett,  resided  out  of  the  State  of  Maryland. 
To  the  end,  therefore,  that  the  said  Thomas  H.  Luckett  and 
Valentine  P.  Luckett  may  answer  the  several  matters  and 
things  hereinbefore  stated,  and  that  the  decree  aforesaid  may 
be  reviewed  and  opened,  and  that  the  cause  may  be  examined 
and  determined,  as  if  your  orators  bad  originally  appeared 
thereto,  and  that  it  may  be  declared  that  the  said  Thomas  H. 
Luckett  hath  no  claim  whatsoever  against  the  premises  now 
held  by  your  orators,  and  his  aforesaid  bill  of  complaint  may 
be  dismissed,  and  that  your  orators  may  have  such  other  relief 
as  their  case  may  require,  and  in  the  mean  time  that  execution 
of  the  aforesaid  decree  may  be  stayed  and  enjoined.  May  it 
please  your  honor  to  grant  unto  your  orators  an  order  of  pub- 
lication in  the  usual  form,  giving  notice  to  the  said  Thomas 
H.  Luckett  and  Valentine  P.  Luckett,  of  the  substance  and 
object  of  this  suit,  and  warning  them  to  appear  in  this  court 
to  answer  the  premises  and  shew  cause,  if  any  they  have,  why 
a  decree  ought  not  to  pass  as  prayed ;  and  that  an  injunction 
or  order  may  be  passed  enjoining  and  restraining  the  said 
Thomas  H.  Luckett  and  the  aforesaid  trustee,  SomerviUe 
Pinkney,  from  selling  the  aforesaid  lands,  or  in  any  other 
manner  proceeding  to  execute  said  decree  without  the  further 
order  of  this  court;  and  as  in  duty,  &c. 

Thomas  S.  Alexander,  for  GmpPts. 

District  of  Columbia,  Washington  County,  to  wit :  On  this 
19th  day  of  June,  in  the  year  eighteen  hundred  and  forty,  be- 
fore the  subscriber,  Th.  H.  Hampton,  a  justice  of  the  peace 
for  said  county  and  district,  personally  appeared  Betsey  C. 
Mason,  one  of  the  complainants  within  named,  and  made  oath 
that  the  matters  stated  in  the  foregoing  bill  are  true,  to  the  best 
of  her  knowledge  and  belief.  Th.  R.  Hampton,  J.  P. 

United  States  of  America,  Department  of  State.  To  all  to 
whom  these  presents  shall  come,  greeting :  I  certify  that  Tho- 
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mas  R.  Hampton,  whose  name  is  subscribed  to  the  paper  here- 
unto annexed,  is  now,  and  was  at  the  time  of  subscribing  the 
same,  a  justice  of  the  peace  for  the  county  of  Washington, 
in  the  District  of  Columbia,  duly  commissioned,  and  that  full 
faith  and  confidence  are  due  to  his  acts  as  such.  In  testimony 
whereof,  I,  John  Forsyth,  Secretary  of  State  of  the  United 
States,  have  hereunto  subscribed  my  name,  and  caused  the 
seal  of  the  Department  of  State  to  be  affixed.     Done  at  the 

city  of  Washington,  this  nineteenth  day  of  June, 
(Seal.)  A.  D.  1840,  and  of  the  Independence  of  the  United 

States  of  America,  the  sixty-fourth. 

John  Forsyth. 

A  bond  was  filed  and  approved  by  the  Chancellor,  an  in- 
junction was  issued,  and  service  admitted.  Orders  of  publi- 
cation against  the  absent  defendants  were  passed  and  published. 
A  bill  of  revivor,  in  consequence  of  the  death  of  Thomas  H. 
Luckett,  was  also  filed,  and  his  administrator,  Somerville  Pink- 
ney>  made  a  party  to  the  cause,  and  having  filed  his  answer, 
moved  for  a  dissolution  of  the  injunction.  After  hearing  this 
motion,  the  Chancellor  (Bland,)  continued  the  injunction 
until  final  hearing  or  further  order;  from  which  order  the  said 
S.  Pinkney,  administrator  of  T.  H.  Luckctt,  appealed. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Dorset  and  Chambers,  Judges. 

By  S.  Pinkney  and  J.  Johnson  for  the  appellants,  and 
By  T.  S.  Alexander  for  the  appellees. 

Stephen,  J.,  delivered  the  opinion  of  the  court. 

Although  the  discussion  in  this  case  has  been  expanded  over 
a  large  surface,  and  has  involved  within  its  range  the  entire 
merits  of  the  original  controversy,  we  think  the  true  question 
presented  for  our  consideration  lies  within  a  very  narrow  com- 
pass. The  appeal  has  been  taken  from  the  order  of  the  court 
below,  continuing  the  injunction  granted  by  the  Chancellor, 
and  upon  the  correctness  and  propriety  of  that  order,  it  now 
11         v.12 
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becomes  our  duty  to  decide.  The  bill  filed,  upon  which  the 
injunction  was  obtained,  seeks  to  open  the  decree  of  this 
court,  passed  in  the  original  cause,  and  to  subject  the  merits 
of  that  decree  to  the  examination  and  correction  of  a  subordi- 
nate jurisdiction.  We  cannot  suppose  that  it  was  the  inten- 
tion of  the  Legislature,  when  they  passed  the  act  under  which 
this  suit  has  been  instituted,  to  authorize  such  a  proceeding,  as 
the  exercise  of  such  a  jurisdiction,  by  an  inferior  tribunal,  would 
present,  and  such  was  not  the  intention  of  this  court,  in  the 
opinion  expressed  by  them,  when  tbey  spoke  of  the  relief  to 
be  granted  by  the  Chancellor,  upon  a  proper  application  to  be 
made  to  him  for  that  purpose.  The  sound  and  proper  con- 
struction of  the  law  of  1795,  chap.  88,  will  not  warrant  such 
a  proceeding,  nor  is  there  any  thing  in  the  language  of  this 
court  which  was  intended  to  give  countenance  to  the  idea,  that 
they  designed  to  open  afresh,  between  the  parties,  the  litiga- 
tion in  the  original  controversy.  The  language  of  the  act  of 
1795  manifestly  discriminates  between  a  proceeding  before,  and 
after,  a  decree  has  taken  place  against  a  non-resident.  Before 
the  decree  has  passed,  the  language  authorizing  the  action  of 
the  court  is  broad  and  comprehensive.  It  is,  "there  shall  in 
all  respects  be  the  same  proceedings  before  a  decree,  as  if  the 
defendant  or  defendants  had  appeared  regularly  on  the  return 
of  a  subpoena."  .After  the  decree  has  passed,  the  language 
is  more  restrictive,  and  clearly  warrants  nothing  more  than  a 
review  of  the  decree  itself,  according  to  the  established  prin- 
ciples of  equity  jurisprudence.  The  terms  used,  in  substance 
are,  that  any  person  being  a  non-resident,  against  whom  a 
decree  shall  be  passed,  may  appear  in  the  Chancery  court 
within  a  limited  period,  "and  require  a  review  of  the  same" 
and  the  Chancellor  shall  proceed  to  an  examination  of  the  mat- 
ters in  dispute,  and  to  a  final  decree,  in  the  same  manner  as  if 
the  defendant  had  originally  appeared ;  it  was  therefore  evi- 
dently not  the  intention  of  the  Legislature  to  give  to  the  party 
the  same  latitude  of  controversy  in  both  cases,  but  to  limit  and 
confine  the  party,  after  a  decree  had  been  made  against  him, 
to  such  remedial  justice,  as  a  technical  bill  of  review  might  be 
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competent  to  afford ;  and  to  a  defendant  in  default,  such  a 
proffered  measure  of  relief,  could,  we  think,  afford  no  reason- 
able cause  of  complaint.  It  is  moreover  to  be  remembered, 
that  according  to  the  established  principles  of  Chancery  prac* 
tice,  a  bill  of  review  is  the  appropriate  remedy  to  correct  or 
alter  a  decree,  either  for  error  apparent,  or  by  reason  of  the 
discovery  of  new  and  relevant  matter,  after  the  decree  has 
been  passed ;  and  that  an  original  bill  is  never  proper  to  be 
resorted  to,  except  where  the  decree  is  to  be  impeached  on  the 
ground  of  fraud.  In  conclusion,  we  will  only  further  remark, 
that  after  a  decree  has  been  passed  againt  a  non-resident  in 
the  Court  of  Chancery,  and  on  appeal  has  been  affirmed  in  this 
court,  no  bill  of  review  would  properly  lie,  for  error  apparent, 
on  the  face  of  the  decree,  as  the  exercise  of  such  a  jurisdic- 
tion by  the  Court  of  Chancery  would  be  subversive  of  that 
subordination,  which  has  been  established  by  the  judicial  Con- 
stitution of  the  State.  But  the  bill  of  review  which  would  lie 
in  such  a  case  must  be  founded  upon  new  matter  discovered 
since  the  decree ;  in  that  sense  it  was  the  intention  of  this 
court  to  be  understood,  when  the  question  was  brought  before 
them  for  their  decision.  The  order  of  the  Chancellor  continu- 
ing the  injunction  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 

OBDER  REVERSED  AND  CAUSE  REMANDED. 


Henry  D.  Hatton  vs.  William  L.  Weems. — Dec.  1841. 

When  the  court  is  divided  upon  a  motion  to  dismiss  an  appeal,  the  motion 

does  not  prevail. 
Under  the  act  of  1820,  chap.  161,  a  final  decree  is  irregular,  and  liable  to  be 

reversed  on  appeal,  unless  before  the  decree,  the  commission  had  lain  in 

court,  one  entire  term. 
It  is  the  practice  of  the  Court  of  Chancery  when  the  defendant  appears  and 

answers,  and  the  case  brought  to  an  issue,  the  commission,  after  its  return, 

lies  one  whole  term  before  the  cause  is  ready  for  a  final  decree. 
The  terms  of  the  court  commence  and  terminate  on  certain  days ;  and  a 

term  comprises  the  whole  intermediate  period. 
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At  each  term  of  the  Court  of  Chancery  there  is  a  specified  period  denomi- 
nated its  sittings ;  as  at  December  term,  the  sittings  commence  with  the 
commencement  of  the  term,  and  end  on  the  third  Tuesday  of  January  next 
ensuing ;  a  cause  ripe  for  decree  may  be  called  up  and  argued  or  submitted, 
at  any  time  during  the  sittings,  but  not  after  the  sittings  are  oyer,  except 
by  consent. 

Where  the  rule  security  for  costs  is  entered  on  the  docket  irregularly,  the 
Chancellor  cannot  be  called  upon  to  enforce  it. 

Where  the  non-residence  of  the  complainant  appears  on  the  face  of  the  bill, 
the  rulo  security  for  costs  may  be  laid  on  the  docket  during  the  sittings  of 
the  court. 

Where  the  non  residence  of  the  complainant  does  not  appear  on  the  bill,  the 
question  of  security  for  costs  must  be  brought  before  the  court  by  petition, 
and  a  special  order  obtained. 

A  defendant  in  default  for  not  appearing  and  answering  a  bill,  while  in  de- 
fault, cannot  lay  the  rule  security  for  costs. 

A  prayer  of  appeal  is  a  waiver  of  the  right  to  demand  security  for  costs. 

Any  proceeding  in  a  cause  recognizing  the  complainant's  right  to  sue,  takes 
away  the  defendant's  right  to  have  security  for  costs. 

When  the  right  to  ask  security  for  costs  is  once  waived  or  abandoned,  the 
filing  of  a  supplemental  bill  of  revivor  by  an  administrator,  does  not  revive 
that  right. 

H.  devised  in  1823  to  his  son  and  his  heirs,  a  tract  of  land,  in  trust,  to  permit 
the  testator's  daughter  to  have  all  the  rents  and  profits  arising  therefrom 
during  her  natural  life,  and  after  her  death  to  her  children  lawfully  begot, 
ten,  but  if  she  should  die  without  lawful  issue,  then  I  give  and  devise  the 
said  land  to  my  said  son  and  his  heirs  forever :  Another  item  of  the  will 
devised  various  slaves,  male  and  female,  "on  the  same  terms,"  the  testator 
had  given  the  land,  and  another  clause  gave  also  on  same  terms,  one-half 
of  his  stock,  plantation  utensils,  and  household  and  kitchen  furniture. 
The  testator  gave  the  residue  of  his  estate  to  his  said  son,  whom  he  also 
appointed  his  executor. 

Held  under  this  will — 

1.  That  the  daughter  took  an  equitable  estate  tail,  which  in  this  State  is 
converted  into  an  estate  in  fee,  in  the  lands  devised  to  her. 

2.  That  in  the  personal  property  she  took  an  absolute  estate. 

3.  That  the  limitation  over  to  the  son  being  after  an  indefinite  failure  of 
issue,  is  void. 

4.  That  the  bequest  being  of  both  male  and  female  slaves,  and  the  testator 
intending  that  all  should  go  over  on  the  same  event,  the  character  of  the 
subject  matter  of  the  bequest,  as  in  the  case  of  Briscoe  vs.  Briscoe,  6  Gill 
&  John.  232,  does  not  make  the  limitation  over  valid. 

A  guardian  cannot  incroach  on  the  capital  of  hi*  ward's  estate  without  the 
order  of  the  Orphans  court,  nor  can  the  real  estate  of  the  ward  be  dimin- 
ished, but  by  the  approbation  of  the  Court  of  Chancery. 
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A  tniftae  ought  not  to  encounter  expenses,  impairing  the  principal  of  c  q.  U 
estate,  without  the  approbation  of  a  Court  of  Chancery. 

Expenses  which  a  trustee  must  necessarily  encounter,  and  which  can  be 
clearly  and  satisfactorily  seen  by  the  court,  ought  to  be  allowed,  as  the 
court  on  application  at  the  proper  time  would  have  allowed  them. 

If  a  trustee  has  mixed  trust  property  with  his  own :  kept  no  accounts  of  the 
produce  of  the  labor  of  slaves  held  in  trust,  nor  of  their  clothing  and  main, 
tenance,  nor  of  the  clothing  of  his  c  q.  t. ;  then  by  reason  of  his  own 
misconduct  and  negligence,  he  is  liable  to  have  his  expenses  set  down  at 
their  lowest  estimate. 

When  it  was  in  question  what  allowances  should  be  made  a  trustee  for  rais- 
ing infant  slaves,  and  the  same  estate  had  been  under  the  care  of  a  receiver 
of  the  court,  when  similar  expenses  had  been  incurred,  the  court  as  against 
a  delinquent  trustee  who  has  kept  no  account,  considered  the  actual  dis- 
bursements of  the  receiver  as  furnishing  a  better  guide  to  truth  and  justice, 
than  an  average  of  the  opinions  and  estimates  of  witnesses,  of  what,  in 
their  judgments,  would  be  a  fair  price. 

The  Chancery  Court  for  attaining  justice,  where  the  record  furnishes  no  other 
means  of  arriving  with  more  certainty  at  the  truth,  will  average  testimony 
of  values ;  but  this  rule  has  exceptions,  and  is  not  of  universal  application. 

The  opinions  of  persons  accustomed  to  furnish  boarding  and  lodging,  is  of 
more  value  than  opinions  estimating  the  value  of  such  services  without 
actual  experience ;  neither,  however,  is  conclusive,  but  the  court  will  con- 
sider the  relation  of  the  parties,  and  other  circumstances,  as  between 
trustee  and  c.  q.  t. 

A  trustee,  under  circumstances,  allowed  the  whole  income  of  his  c.  q.  t,  for 
board  and  maintenance,  and  taking  care  of  her  real  and  personal  estate ; 
and  also  in  analogy  to  executors  and  administrators,  was  allowed  commis- 
sions on  the  products  of  real  estate,  and  on  the  income  of  the  personal 
estate,  and  the  value  of  the  latter  as  it  came  to  his  hands. 

By  the  act  of  1798,  chap.  101,  the  right  of  a  surviving  husband  to  sue  for 
the  personal  estate  of  his  deceased  wife  is  conferred,  just  as  if  he  had  ad- 
ministered upon  her  estate. 

When  the  assets  are  in  Maryland,  the  right  to  sue  exists,  though  the  wife 
may  have  died  in  another  State, 

Marriage  and  issue  born  alive,  entitle  a  surviving  husband  to  recover  the  per- 
sonal  property,  and  the  rents  and  profits  of  the  lands  of  a  deceased  wife. 

Where  the  court  has  to  modify  and  reform  a  decree,  and  each  party  has  to 
some  extent  succeeded,  each  party  should  pay  their  own  costs  in  this  court. 

Cross  appeals  from  Chancery. 

On  the  21st  December,  1832,  WUliam  L.  Weems,  and  Mary 
his  wife,  filed  their  bill  in  Chancery,  alleging  that  Henry  Hat- 
ton,  father  of  Mary,  departed  this  life  in  the  year  1824,  having 
devised  to  his  son,  the  appellant,  one  hundred  and  fifty  acres  * 
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of  land,  whereon  the  testator  then  dwelt,  a  number  of  negroes 
by  name,  and  also  one  half  of  his  stock,  plantation  utensils, 
household  and  kitchen  furniture,  all  which  were  so  devised  in 
trust  for  the  said  Mary,  and  to  permit  her  to  have  all  the 
rents  and  profits  arising  therefrom,  in  the  manner  stated  in 
said  will,  which  was  exhibited  with  the  said  bill;  that  appellant 
was  appointed  executor  of  said  will,  and  gave  bond  as  such, 
for  the  payment  of  debts  and  legacies,  and  of  course  has  re- 
turned no  inventory  which  would  enable  the  said  Mary  to 
ascertain  what  her  estate  was ;  that  appellant  has  been  in  the 
possession  of  the  property  left  him  in  trust,  made  crops  on  the 
vland,  employed  the  negroes  on  his  own  farms,  made  thereby 
large  sums  of  money,  rendered  no  accounts,  and  refuses  to 
account;  that  he  has  cut  down  and  applied  to  his  own  use, 
large  quantities  of  timber  growing  on  the  said  lands,  taken 
away  some  of  the  houses  thereon,  and  in  violation  of  his  trust, 
sold  some  of  the  negroes,  and  claims  to  retain  them  all. 
Prayer  for  an  account — appellant's  removal  from  the  trust ; 
delivery  up  of  the  whole  of  the  trust  property,  and  for  general 
relief,  &c. 

The  will  of  H.  D.  Hatton,  exhibited  with  this  bill,  was  dated 
7th  September,  1822,  and  admitted  to  probate  on  the  15th 
November,  1824.     It  devised  as  follows : 

"Item.  I  give  and  devise  to  my  loving  and  faithful  son 
Henry  D.  Hatton,  for  the  trusts  hereinafter  mentioned,  one 
hundred  and  fifty  acres  of  land,  whereon  I  now  live — begin- 
ning at,  &c.,  to  hold  the  same  to  the  said  Hatton,  and  his 
heirs  in  trust ;  that  he  permit  my  loving  daughter,  his  sister, 
Mary  R.  Hatton,  to  have  all  the  rents  and  profits  arising 
therefrom  during  her  natural  life,  and  after  her  death,  to  her 
children,  lawfully  begotten;  but  if  she  should  die  without 
lawful  issue  to  heir  the  above  mentioned  land,  then  and  in  that 
case,  I  give  and  devise  the  said  land  to  my  beloved  son  Henry 
D.  Hatton,  to  him  and  bis  heirs  forever. 

"Item.  I  also  give  in  trust  to  my  faithful  and  loving  son, 
Henry  D.  Hatton,  for  my  loving  daughter,  his  sister,  Mary  R. 
Hatton,  on  the  same  terms  that  I  have  given  the  aforesaid  one 
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hundred  and  fifty  acies  of  land,  the  following  negroes,  namely: 
Frank,  Hendley,  &c.,  &c.;  Rose,  Kitty,  Matilda,  &c.,  twenty 
in  all,  and  their  increase;  also  Kitty 's  children  and  Matilda* s 
child. 

"  Item.  Also  one  half  of  my  stock,  plantation  utensils,  and 
household  and  kitchen  furniture,  I  give  in  trust  to  my  said 
son,  for  my  said  daughter,  in  the  same  manner  as  the  afore- 
said land  and  negroes. 

"Item.  It  is  my  wish  and  desire,  that  my  said  loving 
daughter,  and  the  aforesaid  property,  should  be  under  the 
immediate  protection,  care  and  direction  of  her  loving,  faithful 
brother,  Henry  D.  Hatton. 

"Item.  I  give  and  devise  to  my  loving  and  faithful  son 
H.  D.  H.  all  the  residue  of  my  property,  real,  personal  and 
mixed,  of  every  description,  to  him  and  his  heirs  and  assigns 
forever,  and  constitute  him  executor  of  this,  my  last  will  and 
testament,  &c." 

At  September  term,  1833,  the  2nd  October,  1833,  the  ap- 
pellant having  appeared  by  counsel  and  failing  to  answer,  the 
Chancellor  ordered  a  commission  to  Prince  George's  county. 

On  the  31st  October,  1833,  the  defendant  H.  D.  H.  filed 
his  answer,  admitting  his  father's  will,  as  exhibited  with  the 
bill  of  complainants,  and  after  stating  the  particulars  of  the 
cattle,  stock,  household  and  kitchen  furniture,  and  plantation 
utensils,  of  which  his  father  died  possessed,  denied  the  sale 
of  any  of  the  trust  negroes;  that  the  expenses  and  trouble  of 
the  negroes  were  worth  more  than  their  actual  profits,  nearly 
all  of  them  being  very  old,  very  young,  or  breeding  women. 
The  answer  then  detailed  the  names  and  ages  of  the  servants 
at  his  father's  death,  and  of  those  since  born,  and  alleged  he 
had  greatly  improved  the  land,  and  had  cut  down  no  timber 
trees,  but  only  some  shade  trees,  which  he  used;  that  he  had 
removed  some  old  houses  and  put  improvements  of  more  value 
on  the  land;  that  if  justice  be  done,  his  sister  is  his  debtor, 
and  not  he  her's;  that  she  is  not  entitled  to  receive  at  his  hands 
one  cent  on  account  of  moneys  due  her  by  this  respondent, 
before  her  intermarriage  with  the  other  complainant;  that  he 
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is  entitled  to  (charge  his  sister  for  her  board,  clothing  and  other 
necessary  expenses,  from  the  death  of  her  father  to  the  time 
of  her  marriage  in  1832,  and  that  five  hundred  dollars  per 
annum  during  said  term,  considering  the  style  in  which  his 
sister  was  supported  by  the  said  appellant,  would  be  a  very 
moderate  allowance.  The  answer  then  claimed  compensation 
for  the  defendant's  labor,  &c,  as  trustee,  and  for  reasons  assign- 
ed, suggested  that  the  property  ought  to  be  sold  and  invested 
under  the  Chancellor's  orders,  securing  to  the  appellant  his 
contingent  rights,  in  conformity  to  the  will  of  his  father ;  and 
finally  denied  all  violations  of  duty  as  trustee. 

This  answer  was  received  by  consent,  the  evidence  taken, 
and  to  be  taken  under  the  ex  parte  commission,  to  be  read  as 
if  the  commission  had  been  issued  after  the  answer  was  filed. 

Upon  the  24th  February,  1834,  and  on  the  petition  of  the 
complainants,  that  the  defendant  had  not  completed  the  taking 
of  his  evidence  under  the  commission ;  that  he  had  wantonly 
injured  and  wasted  much  of  the  trust  property,  and  that  in  his 
hands  it  was  in  danger  of  further  and  irreparable  injury;  that 
the  complainant's  claim  against  the  defendant,  was  already 
considerable,  and  his  ability  doubtful;  that  while  he  retains 
possession  of  the  trust  estate,  he  will  be  anxious  to  postpone 
its  settlement,  and  that  before  as  well  as  since  the  filing  of  the 
bill,  defendant  has  shown  every  disposition  to  injure  the  es- 
tate— verified  by  affidavit.  The  Chancellor  (Bland)  appoint- 
ed a  receiver  to  take  possession  of  the  whole  estate,  after 
giving  bond.  The  bond  being  given  on  the  16th  March, 
1834,  the  defendant  Hatton  answered  the  aforesaid  petition,  and 
denied  its  several  allegations  of  misconduct  and  apprehended 
injury;  and  after  notice  of  a  motion  to  discharge  the  receiver, 
founded  upon  the  defendant's  answer,  the  Chancellor,  on  the 
29th  March,  1834,  (no  one  appearing  for  the  plaintiff  against 
the  motion,)  rescinded  the  order  appointing  a  receiver. 

On  the  2nd  May,  1834,  second  commission  to  take  proof 
was  issued  by  consent,  and  on  the  14th  August  Hatton  peti- 
tioned for  an  order  to  sell  certain  negroes,  on  the  ground  that 
they  had  become  refractory,  ungovernable,  and  disposed  to  run 


Digitized  by  VjOOQIC 


OF  MARYLAND.  89 


Hatton  t».  Weeing.— 1841. 


away;  that  some  had  run  away,  and  some  were  now  in  jail  for 
safe  custody;  this  petition  was  verified  by  affidavit.  The 
Chancellor  ordered  a  publication  of  the  nature  and  object  of  the 
petition.  Upon  the  17th  March,  1835,  the  first  commission 
(to  Q.  L.  Magruder,  Esq.,)  and  the  second  (to  WiUhtin  & 
Tuck,  Esq*,)  were  returned  executed,  with  a  great  variety  of 
proof.  On  the  15th  June,  1835,  by  agreement  of  parties,  the 
cause  was  submitted  to  the  auditor  to  state  an  acoount  or  ac- 
counts, between  the  parties,  forthwith,  to  be  reported  to  the 
Chancellor,  subject  to  exceptions,  and  reserving  all  equities; 
which  agreement  the  Chancellor  confirmed.  On  the  24th  July, 
1835,  the  Chancellor  authorised  Hatton  to  sell  eertain  of  the 
negroes,  as  prayed  for  by  him  on  the  14th  August,  1834. 

On  the  21st  July,  1837,  W.  L.  Weems,  by  petition,  sug- 
gested the  death  of  his  wife  Mary,  leaving  issue  an  only 
daughter  Mary  Ann  Weems;  that  the  daughter  is  also  dead; 
that  petitioner  has  taken  out  letters  of  administration  upon  his 
daughter's  estate,  from  the  Orphan's  court  of  Prinee  George's 
county;  that  upon  the  true  construction  of  the  Will  of  the  said 
JET.  D.  Hatton,  the  elder,  his  daughter  Mary  R.  Hatton  became 
entitled  to  an  equitable  estate  tail,  in  the  property  devised 
and  bequeathed  to  her,  and  that  the  limitation  thereof  over  to 
the  defendant  Hatton  is  too  remote,  and  consequently  void ; 
and  that  the  whole  estate  vested  absolutely  in  the  said  Mary 
R.  Hatton;  that  upon  the  death  of  his  said  wife*  he,  this  com- 
plainant, became  entitled  in  his  own  right,  and  absolutely,  as 
surviving  husband,  to  the  whole  of  the  personal  estate  so 
bequeathed  to  her,  with  the  increase  of  the  same,  and  to  claim 
and  recover  the  possession  thereof  from  the  defendant  Hatton, 
and  to  an  account  of,  and  decree  for  the  rents,  issues  and  profits 
thereof,  as  well  those  which  accrued  in  the  life  time  of  his  wife, 
as  those  which  accrued  since;  and  that  he  is  in  like  manner 
entitled  to  an  account  of,  and  decree  for,  the  rents,  issues  and 
profits  of  the  real  estate,  so  as  aforesaid  devised  to  his  said 
wife,  and  that  he  is  also  entitled  as  tenant  by  the  courtesy. 
Prayer  in  conformity. 
12        v.  12 


Digitized  by  VjOOQIC 


90  CASES  IN  THE  COURT  OF  APPEALS 

Hatton  v9.  Weemt.— 1841. 

Upon  this  petition  the  Chancellor  (Bland,)  on  the  25th 
July,  1837,  ordered  as  follows,  viz : 

I  am  of  opinion,  that  the  word  "children"  and  the  word 
"issue"  as  used  in  the  will  of  Henry  Hatton,  deceased,  must 
be  taken  to  be  words  of  purchase,  and  that  his  daughter  Mary 
R.  Hatton,  took  no  more  than  an  estate  for  life,  in  the  real 
and  personal  estate  given  to  her,  with  a  contingent  remainder 
over,  of  a  fee  simple  estate  in  the  lands,  and  of  an  absolute  estate 
in  the  personalty  to  her  children,  and  with  a  similar  contem- 
porary remainder  to  Henry  D.  Hatton,  and  that  consequently 
by  the  death  of  the  plaintiff,  Mary  R.  Weems,  the  case  abated, 
and  the  bill  became  defective.  It  is  stated  in  the  petition  that 
Mary  R.  Weems  died  leaving  a  child,  the  fruit  of  the  marriage 
with  the  plaintiff  William  L.  Weems,  which  child  is  also  dead. 
It  is  therefore  ordered,  that  this  cause  stand  over  with  leave  to 
file  a  supplemental  bill  of  revivor,  in  such  manner  and  form  as 
may  be  deemed  necessary  and  proper. 

Upon  the  29th  July,  1837,  William  L.  Weems,  administra- 
tor of  Mary  Ann  Weems,  late  of  Hickman  county,  in  the  State 
of  Tennessee,  filed  his  supplemental  bill  of  complaint  and  bill 
of  revivor,  referring  to  the  previous  proceedings  in  the  cause, 
the  facts  of  his  petition  of  21st  July,  1837,  and  the  order 
thereon.  Prayer  that  Henry  D.  Hatton  may  answer;  that  the 
bill  may  be  revived;  for  the  removal  of  H.  D.  H.  from  the  trust; 
account  and  surrender  of  the  property,  &c.,  and  for  relief  ac- 
cording to  petitioner's  rights,  as  they  shall  be  ultimately 
determined  to  exist,  in  any,  either,  or  all  of  the  capacities  in 
which  he  claims  or  has  claimed,  &e. 

On  the  30th  September,  1837,  the  defendant  Henry  D.  Hat- 
ton,  having  been  summoned  and  not  appearing  to  answer  the 
bill  of  revivor,  the  Chancellor  decreed  that  the  complainant 
was  entitled  to  relief,  and  ordered  a  commission  to  take  testi- 
mony to  Samuel  A.  Baker,  in  Hickman  county,  Tennessee. 
The  commission  was  returned  on  the  20th  November,  1837, 
executed,  and  at  December  term  1837,  the  Chancellor  (Bland,) 
passed  the  following  order : 

"In  this  case  an  interlocutory  decree  having  passed  on  the 
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30th  September,  1837,  in  consequence  of  the  failure  of  the 
defendant  to  appear  or  answer  according  to  the  rules  of  the 
court,  and  a  commission  having  issued  according  to  the  act 
of  Assembly,  to  enable  the  complainant  to  prove  the  allega- 
tions of  his  bill,  and  the  said  commission  having  been  returned, 
and  the  cause  standing  ready  for  hearing,  and  being  submitted 
on  the  part  of  the  complainant,  the  bill  and  proceedings  there- 
upon were  by  the  Chancellor  read  and  considered.  It  is  there- 
upon, this  19th  day  of  January,  1838,  by,  &c.,  decreed,  that 
the  said  H.  D.  Hatton  deliver  up  and  hand  over  to  the  com- 
plainant, the  following  negro  slaves,  bequeathed  by  the  said 
Henry  Hatton  to  the  said  defendant,  in  trust,  for  Mary  R. 
Hatton,  the  late  wife  of  the  complainant,  that  is  to  say,  Frank, 
Hendley,  &c.  &c.,  and  the  increase  of  the  females,  born  since 
the  death  of  the  said  testator  Henry  Hatton,  and  Kitty's  chil- 
dren and  Matilda' s  child,  together  with  one  half  of  the  stock, 
plantation  utensils,  and  household  and  kitchen  furniture  of  the 
said  testator  Henry  Hatton.  And  it  is  further,  &c.,  decreed, 
that  the  said  defendant  account  with  the  said  plaintiff,  of  and 
concerning  the  rents,  issues  and  profits  of  the  real  estate,  de- 
vised by  the  said  testator,  to  the  said  defendant,  in  trust  for 
the  said  Mary,  the  late  wife  of  the  said  complainant,  from  the 
period  of  the  death  of  the  said  testator,  to  the  death  of  the 
said  Mary  R.,  and  from  the  death  of  the  latter  to  the  death  of 
the  said  Mary  Ann  Weems,  the  intestate  of  the  complainant ; 
and  that  he  account  in  like  manner  with  the  said  complainant, 
for  the  hire  and  profits  of  the  aforesaid  negroes,  and  the  in- 
crease thereof,  and  for  the  other  personal  property  bequeathed 
to  him,  the  said  defendant  as  aforesaid,  in  trust,  for  the  use  of 
the  said  Mary,  fyc,  from  the  pleadings  and  proofs  now  in  the 
cause,  and  such  other  proofs,  as  may  be  hereafter  taken  in  the 
usual  manner ;  and  for  the  purpose  of  taking  said  accounts, 
this  cause  is  referred  to  the  auditor,  with  directions  to  state 
the  necessary  accounts.'9 

From  this  decree  the  defendant  prayed  an  appeal,  but  gave 
no  appeal  bond,  the  penalty  of  which  had  been  prescribed  by 
the  Chancellor  at  $10,000. 
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Qo  tbie  3rd  February,  1838,  the  defendant  filed  a  petition 
praying  that  the  decree  of  the  19th  January,  1838,  might  be 
rescinded;  and  after  stating  the  proceedings  to  the  filing  of 
the  bill  of  revivor,  alleged,  that  on  the  30th  December,  1837, 
the  complainant  being  a  non-resident  of  the  State  of  Maryland, 
the  defendant  moved  for  and  obtained  a  rule  on  the  complain- 
ant to  gi¥e  security  for  costs,  which  has  never  been  complied 
with,  notwithstanding  which  a  final  decree  was  passed,  which 
ought  bow  to  be  rescinded,  and  proceedings  suspended,  until 
security  given;  that  upon  the  security  being  given, be  is  ready 
to  file  his  answer  to  the  hill  of  revivor,  and  was  not  aware 
that  security  for  costs  had  not  been  given  when  his  appeal 
was  entered,  and  has  dismissed  his  appeal  with  this  petition. 
The  defendant  tendered  his  answer. 

The  Chancellor  permitted  the  petition  of  tbe  defendant  to 
be  answered  by  the  oath  of  the  solicitor  of  the  complainant; 
and  on  the  20th  February,  1838,  being  of  opinion  that  under 
tbe  circumstances  of  this  case,  the  rule  security  for  costs  could 
not  have  been  enforced,  and  therefore  the  decree  should  not 
be  set  aside,  because  it  had  not  been  previously  disposed  of; 
and  further,  that  the  opening  of  the  decree  on  the  ground  pro- 
posed, would  as  has  been  laid  down,  lead  to  the  establishment 
jof  a  lax  principle  of  practice  that  would  be  productive  of  tbe 
most  deleterious  consequences  in  the  administration  of  equi- 
table jurisprudence. 

From  this  order  and  the  order  of  the  19th  January,  1838, 
the  defendant  HaUon  prayed  an  appeal,  and  gave  bond  which 
was  approved — afterwards  set  aside,  upon  petition  and  proof 
of  insufficiency,  and  a  new  bond  filed. 

Upon  the  29th  November,  1839,  the  auditor  made  his  re- 
port, accompanied  with  a  variety  of  accounts  and  statements, 
which  were  made  the  subjects  of  exception  by  both  parties, 
and  on  the  20th  March,  1840,  the  Chancellor  (Bland,)  refer- 
red the  cause  again  to  the  auditor,  with  directions  "that  in  the 
absence  of  positive  and  direct  proof  of  value,  and  where  the 
witnesses  differ  in  their  estimates  or  opinion  of  the  value  of 
any  subject  involved  in  the  account  desired  to  be  stated,  an 
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average  value  is  to  be  taken  and  assumed,  not  by  the  number 
of  witnesses,  but  by  striking  an  average  from  the  various 
values  from  nothing,  and  the  several  amounts  as  specified  in 
the  testimony.  An  estimate  of  the  rents  and  profits  of  the 
real  estate  is  to  be  made  from  the  testimony,  in  regard  to  its 
actual  or  capable  amount  of  regular  annual  agricultural  pro- 
ductions, including  as  an  addition  thereto,  a  charge  for  any 
waste  that  may  have  been  committed,  as  by  the  removal  of 
bouses,  the  selling  or  taking  of  timber  for  fence  rails,  &c., 
and  deducting  therefrom  an  allowance  for  repairs  of  edifices, 
or  by  {Hitting  up  fences  not  gathered  from  the  land  itself.  All 
personal  property  given  in  trust  by  the  testator,  must  be  ac- 
counted for,  and  delivered  up  to  the  cestui  que  trust  or  plain- 
tiff; or  when  it  appears  to  have  been  converted,  or  lost  by 
the  default  of  the  trustee  or  defendant,  he  must  be  charged 
with  its  value.  The  trustee  is  to  be  charged  with  the  value 
of  each  slave,  during  the  time  such  slave  was  held  by  him, 
according  to  the  annual  amount  which  such  slave  was  capa- 
ble of  earning,  without  any  default  of  the  trustee,  with  an 
allowance  to  the  trustee,  for  the  maintenance  of  any  such  slave, 
during  the  period  of  his  infancy  or  imbecility,  or  for  loss  of 
profit  during  his  absence  as  a  run-away,  and  also  fpr  expenses 
incurred  in  apprehending  such  run-away  slave.  The  trustee 
may  be  justified  in  selling  a  slave,  or  in  sending  him  abroad 
to  be  sold,  on  the  ground  of  its  being  necessary,  owing  to  the 
ungovernable  nature  of  the  slave,  to  save  such  property  from 
total  loss,  and  therefore  the  facts  and  circumstances  upon 
which  the  trustee  proceeded  to  make  sale  of  any  such  proper- 
ty,  must  be  stated  by  the  auditor.  The  trustee  is  not  to  be 
charged  with  the  profits  of  any  property,  during  the  time  it  was 
in  the  possession  and  use  of  the  esstui  qui  trusty  nor  during 
the  time  it  may  have  been  legally  out  of,  and  withheld  from 
his  possession.  The  parties  are  allowed  the  usual  time  to 
take  further  testimony.  Jn  regard  to  the  agreement  filed  on 
the  13th  inst,  it  is  declared  that  all  further  proceedings  under 
the  order  of  the  92nd  February,  1838,  have  been  finally  closed 
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by  the  order  of  the  31st  March,  1838.  All  exceptions  at  va- 
riance with  this  order  overruled. 

On  the  30th  August,  1840,  the  auditor  made  a  further  re- 
port, with  various  accounts  and  statements,  to  which  the  de- 
fendant filed  exceptions.  These  were  overruled  pro  forma 
by  consent,  and  on  the  2nd  October,  1840,  the  Chancellor 
(Bland,)  decreed  as  follows : 

It  appears  from  the  auditor's  report,  that  upon  a  settlement 
of  the  accounts  of  the  defendant  (Hatton,)  as  a  trustee,  from 
the  commencement  of  his  trust  to  the  time  of  the  death  of 
Mary  R.  Weems,  there  is  due  from  the  said  trust  estate  to  the 
said  defendant,  the  sum  of  $3,527.13,  and  that  upon  a  settle- 
ment of  accounts  between  the  said  defendant  and  the  com- 
plainant, as  administrator  of  Mary  Ann  Weems,  from  her  death 
to  30th  August,  1840,  for  the  profits  of  the  said  estate,  from 
the  death  of  the  deceased  to  the  19th  January,  1838,  and  in- 
terest thereon,  there  is  due  from  the  said  defendant  to  the  said 
complainant,  as  administrator  as  aforesaid,  the  sum  of  $354.75. 
It  is  further  decreed,  that  the  said  defendant  hath,  and  he  is 
hereby  declared  to  have,  a  lien  on  the  trust  negroes  now  in 
his  possession,  to  secure  to  him  the  payment  of  the  sum  of 
$3,172,38,  being  the  difference  between  the  sums  of  money 
hereinbefore  mentioned.  And  that  upon  the  complainant's 
paying,  or  bringing  into  this  court  to  be  paid  to  the  said  defen- 
dant, the  aforesaid  sum  of  $3,172.38,  with  interest  on  the 
sum  of  $2,661.65,  part  thereof,  from  the  30th  August  last, 
until  so  paid,  or  brought  in,  the  said  defendant  (Hatton,)  shall 
be  and  he  is  hereby  required,  to  deliver  to  the  said  complain- 
ant, such  and  so  many  of  the  negroes  mentioned  in  the  decree, 
passed  in  this  cause  on  the  19th  January,  1838,  with  their 
increase,  as  shall  or  may  at  that  time  be  living  and  in  his 
possession,  or  under  his  control,  together  with  the  profits  of 
the  said  slaves,  from  the  said  19th  January,  1838,  with  their 
increase,  until  they  shall  be  delivered  or  sold,  as  hereinafter 
directed;  and  the  auditor  is  hereby  directed  to  state  an  account 
thereof,  from  the  proof  and  proceedings  now  in  the  case,  and 
from  such  other  evidence  as  may  belaid  before  him ;  provided, 
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that  such  proof  be  taken  before  some  justice  of  the  peace,  on 
three  days  notice  as  usual,  and  filed  on  or  before  the  delivery 
or  final  ratification  of  the  said  sale,  as  hereinafter  directed. 
The  decree  then  proceeded  to  provide  for  a  failure  by  the  com- 
plainant, to  pay  the  balance  due  the  defendant,  and  for  default 
thereof,  ordered  a  sale  of  the  negroes,  and  appointed  a  trustee 
on  the  usual  terms  and  conditions,  to  effect  that  purpose. 
From  this  decree  the  defendant  appealed. 

The  complainant  also  appealed  from  the  order  of  the  20th 
March,  1840,  and  from  the  final  decree. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Archer,  Dorset,  Chambers,  and  Spence,  Judges. 

Alexander,  for  Hatton — 

Insisted,  that  under  the  act  of  1830,  chap.  185,  the  appeal 
should  be  dismissed ;  the  decree  appealed  from  was  not  final, 
nor  in  the  nature  of  a  final  decree.  The  decree  of  the  20th 
March  was  an  order  for  the  payment  of  money  into  court,  and 
upon  default  thereof,  a  sale  of  personal  property  was  ordered ; 
a  further  account  than  the  one  which  appeared  in  the  record, 
was  necessary  to  settle  the  rights  of  the  parties  finally ;  in  such 
cases  the  right  of  an  immediate  appeal  is  denied  by  the  act 
of  1830.  It  is  true  the  act  of  1841,  chap.  11,  (passed  on  the 
15th  January,  1842,  some  thirteen  days  since,)  repeals  so 
much  of  the  act  of  1830,  as  takes  away  the  immediate  right 
of  appeal  upon  such  orders  as  the  one  appealed  from.  But 
still,  the  last  act,  under  the  act  of  1837,  chap.  261,  does  not 
take  effect  until  the  1st  June,  1842.  The  repealing  law  con- 
tains no  words  to  show  when  its  operation  shall  commence. 
It  takes  effect  under  the  general  law  of  1837  only.  The  sec- 
ond section  of  the  act  of  1841,  declares,  that  it  "shall  extend  to 
appeals  already  taken,  as  well  as  to  those  hereafter  to  be  taken, 
and  the  Court  of  Appeals  shall  proceed  to  hear  and  determine 
such  appeals,  as  if  the  right  of  appeal  had  existed  at  the  time 
such  appeals  were  taken."  This  language,  however,  does 
not  bring  the  case  within  the  act  of  1837 — which,  after  de- 
claring from  what  period  all  laws  affecting,  or  relating  to  the 
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general  administration  of  justice  shall  take  effect—provides 
that  the  General  Assembly  "shall  have  the  power  by  express 
words,  to  be  inserted  in  any  such  act,  to  declare  that  the 
same  act  shall  have  operation  on  or  after  a  different  day." 
Now  the  act  of  1841,  chap.  11,  has  inserted  in  it  do  express 
words  relating  to  a  different  period  than  the  1st  June  next — 
nor  express  words  relating  to  any  day — nor  equivalent  expres- 
sions. If  the  repealing  law  does  not  operate  until  1st  June 
next,  this  appeal  must  be  dismissed,  as  this  court  then  would 
have  no  jurisdiction. 
The  appellants  further  contended— 

1.  The  decree  of  the  2nd  day  of  October,  1840,  is  predi- 
cated on  the  previous  decree  of  the  19th  day  of  January,  1838, 
from  which  the  appellant  likewise  appealed,  and  the  said  pre- 
vious decree  was  impfovidently  entered. 

1.  Because  at  the  date  thereof,  (he  rule  security  for  costs  had 
not  been  obeyed  by  the  complainant,  nor  any  proceeding 
had  to  discharge  it.    6  Ves.  Jr.  212.    3  Cow.  73. 

2.  Because  at  that  date,  the  6ase  did  not  stand  regularly  for 
hearing.     11  GiU  £  John.  426. 

2.  There  is  not  sufficient  evidence  in  the  record  of  the  com- 
plainant's title  to  maintain  this  suit.  He  claims  to  be  the 
administrator  of  one  Mary  Ann  Weems,  who,  it  is  pretended, 
was  the  daughter  of  the  complainant,  and  his  deceased  wife, 
and  who  is  supposed  to  have  since  died  intestate.  But  the 
supposed  evidence  of  the  birth  and  death  of  that  child,  was 
irregularly  taken  under  a  commission,  issued  tx  parte;  and 
executed  and  returned  without  notice  to  the  defendant,  and 
no  sort  of  proof  whatever  has  been  produced  of  die  grant 
of  administration  on  the  estate  of  that  child  io  the  complainant. 

3.  That  the  decree  of  the  19th  day  of  January,  1838,  even 
if  it  had  been  regularly  entered,  ought  to  have  been  opened 
upon  the  application  of  the  defendant,  which  was  made  during 
the  term,  and  before  enrolment  of  the  decree,  and  especially,  as 
the  decree  was  shown  to  be  erroneous  in  awarding  delivery 
of  negroes,  who  were  shown  by  the  proceedings,  to  have  died 
before  that  time. 
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4.  Upon  the  merits.  The  title  to  the  personal  property  alone 
is  in  question  in  this  suit.  It  is  conceded  that  the  limitation 
over  to  the  appellant  was  dependent  on  an  estate  in  tail,  pre- 
viously  given  to  Mary  R.  Hatton,  the  appellee's  late  wife,  or 
to  her  children,  and  it  is  immaterial  to  determine  in  whom 
such  estate  vested.  It  is  likewise  conceded,  that  the  limita- 
tion oyer  of  the  stock,  plantation  untensils,  and  household  and 
kitchen  furniture,  is  too  remote,  and  therefore  void.  But  it 
will  be  insisted,  that  the  case  of  Riscoe  vs.  Riscoe,  6  GUI  & 
Johnson,  364,  is  an  authority  in  point  to  show  that  the  appel- 
lant, as  ultimate  legatee,  is  entitled  to  the  male  negroes  in 
being  at  the  testator's  death,  and  upon  the  principles  estab- 
lished by  that  case,  the  appellant  will  also  claim  the  female 
negroes  in  being  at  the  testator's  death,  with  all  their  subse- 
quent increase.  4  Harr.  $  John.  441.  11  Wheat.  3  Harr. 
4  McHy.  393.     4  Kent  Con}.  222.     6  GUI  &  John.  364. 

5.  That  the  auditor  has  charged  the  appellant  with  the 
estimated  value  of  the  stock,  plantation  utensils,  and  household 
and  kitchen  furniture,  whereas  there  is  no  evidence  whatever 
of  the  conversion  of  that  property  by  the  appellant.  In  the 
absence  of  such  evidence,  the  appellee  is  bound  to  take  the 
specific  property  itself,  and  cannot  elect  to  charge  the  appel- 
lant, the  trustee,  with  the  imaginary  value  thereof. 

6.  That  the  auditor  has  charged  the  appellant  with  the 
estimated  value  of  fences  removed  by  him,  whereas  the  evi- 
dence in  the  cause  is  not  sufficient  to  prove  any  removal,  as 
is  alleged ;  but  on  the  contrary,  is  abundant  to  show  that  the 
fences  on  the  trust  estate  were  repaired  with  materials  pro- 
cured from  the  trustee's  own  estate. 

7.  That  the  auditor  has  charged  the  said  appellant  with  the 
hires  or  values  of  negroes  belonging  to  the  trust  estate,  for 
which  he  is  not  liable,  as  for  example:  for  Frank,  who  is 
shown  to  have  been  shipped  to  a  foreign  market,  and  lost  on 
the  voyage — for  Louisa,  who  continually  waited  on  her  mis- 
tress until  the  year  1832,  when  she  died — for  Henley,  Romeo, 
and  Lantz,  who  died  in  the  year  1837. 

8.  That  the  principle  of  average  adopted  by  the  auditor,  is 
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erroneous,  and  in  opposition  thereto  it  will  be  insisted,  that 
the  average  is  to  be  determined  by  adding  together  the  esti- 
mate of  every  witness,  and  dividing  the  sum  of  those  estimates 
by  the  whole  number  of  witnesses. 

9.  That  the  appellee  has  jailed  to  show  any  title  in  himself 
to  any  part  of  the  property.  Assuming  that  the  property 
vested  in  the  children,  he  has  not  averred  or  proved  that  the 
child,  whom  he  represents,  was  the  only  child  left  by  his  wife; 
but,  in  truth,  the  estate  tail  vested  in  the  wife,  and  he  has  not 
averred,  nor  shown,  that  he  is  the  representative  of  the  wife. 

J.  Johnson,  for  Weems  and  wife — 

Insisted  that  the  act  of  1841,  gave  an  immediate  right  of 
appeal  in  this  cause,  and  that  the  court  would  now  hear  and 
decide  the  cause,  irrespective  of  the  act  of  1837.  It  was  the 
clear  intention  of  this  act,  that  this  cause  should  now  be  heard. 
The  act  applies  to  appeals  theretofore  taken,  which  are  to  be 
heard  and  determined  as  if  the  right  had  existed  at  the  time 
of  appeal  taken.  The  words  are  express,  that  now  the  appeal 
is  to  be  heard ;  they  relate  to  a  time  present,  which  is  a  differ- 
ent time  from  the  1st  June  next.  The  motion  to  dismiss  willy 
therefore,  be  overruled. 

As  to  the  rule  security  for  costs  not  being  complied  with, 
the  answer  of  Hatton  was  received  under  an  agreement,  and 
he  was  in  default  from  the  commencement  of  the  suit  until 
that  answer  was  filed  in  1834.  He  knew  that  Weems  was  a 
non-resident,  and  did  not  lay  the  rule  for  three  years  after  his 
knowledge.  This  is  a  waiver.  Alex.  Prac.  56.  1  Bland  Rep. 
561.    2  Bro.  C.  R.  609. 

In  support  of  the  appeal,  on  the  part  of  the  complainant 
Weems,  he  insisted — 

1.  That  the  limitation  over  to  the  defendant,  Henry  D. 
Hatton,  of  the  property,  real  and  personal,  given  to  him  by 
the  will  of  his  father,  Henry  Hatton,  in  trust  for  his  sister, 
Mary  R.  Hatton,  (afterwards  Mrs.  Weems,)  was  too  remote 
and  void.  4  Kent  Com.  222.  1  Harr.  $  Gill,  111.  7  Harr. 
*  John.  220.    3  Gill  &  John.  199.     6  Gill  #  John.  232. 
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2.  That  if  the  said  limitation  was  good,  still,  as  Mary  R. 
Hatton  did  leave  lawful  issue  living  at  the  time  of  her  death, 
the  contingency  upon  which  the  limitation  to  the  defendant 
was  to  take  effect,  did  not  happen,  and  consequently  he  has 
no  title  to  the  property. 

3.  That  the  order  of  the  20th  March,  1840,  so1  far  as  it 
directs  that  the  average  should  be  taken,  according  to  the 
various  values  placed  by  the  witnesses  upon  the  subjects  in- 
volved in  the  accounts,  established  the  true  rule. 

4.  That  the  said  order,  however,  was  erroneous,  as  was  the 
final  decree  of  the  2nd  of  October,  1840,  in  allowing  the  de- 
fendant a  larger  sum  for  taking  care  of  the  trust  property,  and 
supporting  the  cestui  que  trusty  than  the  income  or  profits  of 
the  estate  amounted  to.  1  Sch.  #  Lef.  14  Ves.  499.  6  Ves. 
473.     2  McCord,  55.     24  Law  Lib.  229.     Chan.  Rep.  158. 

5.  That  the  said  order  and  decree  were  also  erroneous,  in 
allowing  the  defendant  any  thing  for  the  preservation  or  care 
of  the  trust  property,  or  for  the  loss  or  destruction  of  any  por- 
tion of  it  after  the  period  when  he  was  bound  to  have  surren- 
dered up  the  possession  of  it. 

McMahon,  also  for  Weems,  in  reply  upon  HattonJs  appeal. 

It  is  said  the  decree  was  prematurely  obtained  during  the 
pendency  of  a  rule  security  for  costs  not  complied  with.  If 
the  bill  discloses  the  fact,  that  complainant  was  a  non-resident, 
then  the  knowledge  of  the  defendant  is  conceded.  If  after 
this,  he  takes  any  step  in  the  cause,  conceding  the  complain- 
ant's right  to  a  standing  in  court,  the  right  to  enforce  the  rule 
is  gone.  Mit.  Ca.  55,  56.  3  John.  C.  R.  520.  1  John. 
C.  R.  202.  12  Con.  Ch.  Rep.  501.  2  Bro.  C.  609.  But 
the  rule  here  is  a  nullity,  from  the  mode  of  obtaining  it.  The 
right  to  the  rule  does  not  depend  on  change  of  title  in  the 
prosecution  of  the  suit,  but  upon  the  original  rights  of  the 
defendant.  Amendments  change  title  with  reference  to  the 
subject  matter — do  not  give  new  rights  to  the  rule.  They 
are  no  revival  of  the  rule.  A  party  in  default  and  in  contempt 
cannot   lay  a  rule.     3   Equity  Digest,  271.     Process  for 
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want  of  appearance  and  answer,  is  a  bar  to  the  rule.  After 
the  rule  laid,  an  appeal  is  a  waiver.  The  commission  had 
lain  an  entire  term  before  decree.  Then  had  the  Chancellor 
a  right  to  decree  in  vacation,  after  the  evidence  had  so  lain. 
7  GUI  #  John.  87,  379.  An  answer  admits  the  right  to  revive. 
MUf.  353.  2  Simon  465.  2  C.  C.  R.  501.  11  Price  Ex. 
58.  5  Eng.  Con.  Ex.  Ch.  58.  After  revivor,  the  defendant 
cannot  put  in  new  matter,  and  make  a  new  defence.  Alex. 
Prac.  105.  11  Price,  117.  1  Ry.  fr  Myl.  28.  1  Hoffir. 
Pr.  180. 
The  act  of  1820  does  not  enlarge  the  right  to  file  an  answer. 

R.  Johnson,  for  Hatton,  in  reply  upon  his  appeal,  and 
upon  the  appeal  of  Weems. 

The  act  of  1841  does  not  take  effect  until  the  1st  June  next. 
6  Bro.  P.  C.  557.     1  Kent  Com.  457. 

Under  the  act  of  1820,  chap.  161,  after  a  return  of  an  ex 
parte  commission,  the  cause  is  to  be  proceeded  in,  as  if  the 
commission  had  issued  after  answer  filed.  The  commission 
must  lay  a  whole  term.  Md.  Ch.  Prac.  112.  "To  shew 
cause,"  is  to  be  heard  at  the  term  next  succeeding  that  to 
which  the  commission  was  returned.  7  GUI  fy  John.  281. 
The  commission  here  was  returned  to  December  term ;  but  in 
the  recess  of  two  terms.  In  point  of  law,  the  cause  was  not 
for  hearing  until  March  term.  The  decree  was  passed  too 
early.  The  rule  security  for  costs  was  laid  on  the  docket. 
Why  was  a  petition  and  affidavit  necessary?  If  the  non-resi- 
dence appears  on  the  bill,  the  rule  goes  as  of  course.  If  it 
appears  on  the  proof,  why  may  it  not  also  be  granted  ?  As 
the  rule  was  passed,  there  was  no  right  to  dispense  with  it, 
and  pass  a  decree  without  notice.  Upon  the  effect  of  the 
devise  to  Mrs.  Weems,  as  regards  herself,  and  the  devise  over 
to  her  child  and  the  defendant,  the  counsel  cited — 7  Harr.  & 
John.  220,  236,  244,  247.  Cro.  Jac.  590,  246.  1  Harr.  4r 
GUI,  115.  3  GUI  fr  John.  199.  2  Harr.  £  GUI,  42.  6  GUI 
tf  John.  232.  Treated  as  a  devise  of  negro  men  and  women, 
living  at  the  death  of  the  testator,  it  is  valid  as  an  executory 
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devise.  Briscoe9 s  case,  as  reported,  does  not  mean  a  failure 
of  issue  at  the  death  of  the  first  taker ;  but  a  failure  of  issue 
at  the  death  of  the  subject  of  the  devise,  which  is  an  event 
within  the  prescribed  limits.  As  the  devise  over  is  a  life  in 
being,  the  words  without  lawful  heir  are  not  too  remote. 
1  P.  Wms.  663.  1  Harr.  £  Gill,  116.  4  Harr.  $  John.  441. 
3  Harr.  $  McH.  393. 

On  the  third  point  of  the  appellant's,  the  counsel  contended, 
that  the  decree  ought  to  have  been  opened  during  the  term,  as 
applied  for.  The  3rd  section  of  the  act  of  1820,  conferred  an 
absolute  right  to  file  an  answer.  The  Chancellor  had  no  right 
to  determine  in  limine  what  sort  of  an  answer  would  be  filed. 
The  dismission  of  our  petition  deprives  us  of  the  right  con- 
ferred by  the  third  section  of  that  act. 

McMahon,  in  reply  upon  WeemsJ  appeal. 

The  decree  in  this  cause  leaving  nothing  open — the  princi- 
pal rights  all  settled — there  was  nothing  left  to  be  enforced 
except  incidental  profits  of  the  personal  property  arising  after 
the  decree.  It  is,  therefore,  final.  So  a  sale  of  mortgage 
property  is  final.  The  existence  and  accrual  of  consequential 
rights,  cannot  differ  the  question.  The  act  of  1841  is  incon- 
sistent with  the  act  of  1837,  and  the  fullest  effect  must  be 
given  to  the  last  act.  The  act  of  1837  was  to  remedy  mis- 
chiefs as  to  future  legislation.  It  has  no  relation  to  past  legis- 
lation. But  the  act  of  1841  speaks  of  decrees  heretofore 
passed.  It  speaks  backward  to  the  time  of  appeal,  and  gives 
the  right.  It  was  intended  to  ante-date  and  benefit  appeals 
taken,  and  to  be  taken,  and  to  cover  all  cases.  The  only 
object  of  the  construction  contended  for,  on  the  motion  to  dis- 
miss, is  to  bring  the  appeal  back  again.  The  act  speaks  of 
all  classes  of  appeals  depending  and  to  be  prosecuted,  and 
left  open  no  chasm  or  period  under  the  act  of  1837. 

The  cause  was  referred  to  the  auditor,  and  hence  the  de- 
fendant had  no  right  to  file  an  answer. 

Then  who  has  the  right  to  administer  and  distribute  the 
personal  property  of  a  deceased  wife  ?    At  common  law,  the 
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husband.  The  right  of  administration  is  decided  by  the  locus 
of  the  property.  The  husband  takes  it  as  administrator — he 
is  liable  as  administrator,  liable  of  course  to  payment  of  her 
debts. 

The  estate  which  Mrs.  Weems  took  under  her  father's  will, 
is  not  an  estate  tail  by  implication.  It  is  an  estate  to  her  for 
life — remainder  to  her  child  in  fee,  and  if  she  dies  without 
child,  then  a  remainder  oyer  by  way  of  executory  devise. 
This  disposes  of  the  whole  case.  All  limitations  over  are 
defeated  by  the  birth  of  her  child.  The  limitation  is,  that  if 
she  have  no  child.  1  Harr.  Sf  Gill,  116.  The  construction 
contended  for  on  the  other  side,  changes  the  terms  of  the  will. 
This  will  puts  real  and  personal  property  on  the  same  ground 
and  intent.     The  testator  designed  no  separation. 

As  to  the  accounts,  by  the  views  on  the  other  side,  the 
longer  this  estate  remains  in  trust,  the  worse  it  gets,  and  ulti- 
mately the  whole  estate  gone,  with  the  maintenance  of  the 
c.  q.  t.  to  boot.  On  this  subject  the  counsel  cited — 1  Vet- 
non,  254,  note.  2  Sch.  £  Lef.  34.  2  Jacob  fy  Walker,  253. 
6  Ves.  473,  particularly.  1  Ball  #  Beatty,  240.  2  Jfott  & 
McCord,  57,  199,  211. 

These  cases  relate  to  executors,  guardians,  trustees  of  in- 
fants, where  one  party  is  under  the  care  of  another ;  to  guard 
against  abuses.  Trustees,  in  such  cases,  not  permitted  to 
exceed  the  income  entrusted  to  them,  but  by  permission  of 
a  court  of  competent  jurisdiction.  The  record  shows  the  ten- 
ant in  tail,  in  this  case,  was  a  weak-minded,  helpless  woman, 
an  imbecile  dependant,  who  did  not  know  that  the  charges 
now  made  would  swamp  her  whole  estate.  She  was  pecu- 
liarly a  ward  of  court,  and  no  vouchers  are  produced.  A 
trustee  dealing  with  trust  property,  is  bound  to  account  fully  and 
particularly.  He  cannot  expend  all  the  money  and  profits  of 
his  c.  q.  t.y  and  claim  for  greater  expenditures  out  of  her  estate. 

Archer,  J.,  delivered  the  opinion  of  the  court 
On  the  motion  to  dismiss  these  appeals  the  court  are  divi- 
ded in  opinion,  and  the  motion  to  dismiss  cannot,  therefore, 
prevail. 

Digitized  by  VjOOQIC 


OP  MARYLAND.  103 


Hatton  t>#.  Weems.— 1841. 


We  shall  proceed  to  examine  the  questions  which  have 
been  submitted  on  the  appeal. 

The  appeal  from  the  decree  of  the  2nd  day  of  October,  1840, 
brings  up  not  only  that  decree  for  examination,  but  the  decree 
of  the  19th  of  June,  1838,  and  the  order  of  the  20th  February, 
1838. 

Objections  have  been  made  on  the  merits  which  are  com- 
mon to  both  decrees,  and  objections  have  also  been  made  to 
the  regularity  of  the  decree  of  1838. 

Two  objections  have  been  taken  to  the  decree  of  1838,  and 
it  is  therefore  said  to  have  been  improvidently  entered. 

1st.  Because  at  its  date,  the  rule  security  for  costs  had  not 
been  obeyed  by  the  complainant,  nor  any  proceedings  had  to 
discharge  it. 

2nd.  Because  at  the  date  of  the  decree,  the  cause  did  not 
stand  regularly  for  hearing. 

The  first  question  we  shall  examine  hereafter,  when  we 
shall  come  to  consider  the  Chancellor's  order  of  the  20th  Feb- 
ruary, 1838.  Our  views  on  the  second  question,  renders  the 
examination  of  the  first  in  this  place  unnecessary.  We  believe 
the  second  objection  to  be  decisive  against  the  validity  of  this 
decree. 

By  the  decision  of  this  court,  in  Palmer  8f  Hamilton  vs.  O/t- 
ver's  ExHrSj  11  G.  tf  J.  426,  in  which,  like  this,  there  was  an 
interlocutory  decree,  and  an  ex  parte  commission;  it  was  de- 
termined that  the  decree  was  irregular,  and  liable  to  reversal, 
according  to  the  true  construction  of  the  act  of  1820,  chapter 
161,  unless  before  decree,  the  commission  had  laid  in  court 
one  entire  term;  and  it  was  further  decided  in  that  case,  that 
the  commission,  in  the  language  of  the  act  of  Assembly,  should 
be  issued,  proceeded  in,  and  returned  in  the  same  manner, 
and  that  the  court  should  proceed  to  a  final  decree  in  the  same 
manner,  as  if  the  defendants  had  appeared  and  put  in  their  an- 
swers. Has  the  court  in  this  case,  proceeded  to  a  decree  in  the 
same  manner,  as  if  the  defendant  had  appeared  and  answered? 
According  to  the  established  and  uniform  practice  of  the  Court 
of  Chancery,  where  the  defendant  appears  and  answers,  the 
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case  is  brought  to  issue,  and  a  commission  issues  and  is  re- 
turned, it  lies  one  whole  term,  before,  by  its  rules,  it  is  ready 
for  decree.  The  same  rule,  as  we  have  seen,  is  applicable  to 
a  final  decree,  taken  under  an  interlocutory  order  and  commis- 
sion, under  the  act  of  1820,  chapter  161.  And  the  question 
is,  has  the  commission  laid  in  court  one  whole  term  ?  This 
involves  the  enquiry,  what  is  a  term  of  the  Court  of  Chancery, 
and  its  duration,  according  to  its  rules  and  practice  ?  The 
September  term  commences  on  the  fourth  Tuesday  of  Septem- 
ber, and  terminates  on  the  first  Tuesday  in  December  follow- 
ing, when  the  December  term  commences,  and  continues  until 
the  second  Tuesday  in  March. 

The  commission  was  returned  on  the  20th  of  November, 

1837,  (during  the  September  term,)  and  the  case  was  laid 
before  the  Chancellor,  by  the  defendant,  on  the  19th  day  of 
January,  1838,  during  and  before  the  close  of  the  December 
term.  The  decree  having  been  made  before  the  commission 
had  laid  one  whole  term  in  court,  was  made  at  a  period  when 
it  could  not  rightfully  have  been  made,  and  was  therefore 
irregularly  and  improvidently  entered.  But  if  the  above  views 
were  wrong,  it  is  still  certain  that  the  decree  was  improvident, 
upon  the  ground,  that  it  was  presented  to  the  Chancellor  for 
decree  after  the  termination  of  the  sittings  of  that  court,  as  of 
December  term.  By  the  rules  of  the  Chancery  court,  the  sit- 
tings commence  with  the  commencement  of  the  December 
term,  and  end  on  the  third  Tuesday  of  January,  which,  in  the 
year  1838,  happened  on  the  18th  day  of  January.  If  the  cause 
had  been  ripe  for  decree,  it  might  have  been  called  up  and 
argued,  or  submitted  at  any  time  during  the  sittings ;  but  not 
after  the  sittings  are  over,  without  consent.  That  was  done 
in  this  case ;  so  that  upon  either  ground,  the  Chancellor's  de- 
cree of  January,  1838,  was  improvident,  having  been  passed 
at  a  time,  and  under  circumstances,  not  authorized  by  the  act 
of  1820,  chap.  161. 

The  next  subject  for  decision,  is  the  question  as  to  the  cor- 
rectness of  the  Chancellor's  order  of  the  20th  of  February, 

1838,  dismissing  the  petition  of  the  defendant,  praying  that 
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the  decree  of  19th  January,  1838,  may  be  set  aside.  The 
petition  sought  that  the  decree  might  be  set  aside  upon  the 
ground,  that  the  petitioner  had,  on  the  30th  of  December,  en- 
tered on  the  docket  a  rule  security  for  costs,  and  that  this  rule 
was  not  disposed  of  when  the  decree  of  19th  January,  1838,  was 
passed.  The  petitioner  does  not  propose  to  file  his  answer, 
but  states  he  will  do  so  if  the  decree  be  set  aside,  and  he  con- 
cludes his  petition  with  a  prayer,  that  the  decree  may  be  set 
aside;  that  complainant  may  give  security  for  costs,  and  that 
within  a  limited  time  thereafter,  he  may  be  permitted  to  file 
his  answer.  The  Chancellor  dismissed  the  petition  upon  the 
ground,  that  the  rule  security  for  costs  could  not  be  enforced ; 
that  its  previous  disposition  was  immaterial,  and  that  to  gratify 
the  petitioner,  would  lead  to  a  lax  practice,  injurious  in  its 
consequences. 

We  are  of  opinion,  with  the  Chancellor,  that  the  rule  secu- 
rity for  costs  could  not  have  been  enforced.  The  rule  was 
entered  on  the  docket  irregularly.  The  practice  of  the  Court 
of  Chancery  in  this  respect,  is  well  stated  in  1st  Bland's  Ch'y. 
561,  to  be,  that  when  the  non-residence  of  the  complainant 
appears  by  the  bill,  such  a  rule  may  be  laid  on  the  docket 
during  the  sittings  of  the  term.  But  that  where  the  non-resi- 
dence of  the  complainant  does  not  appear  on  the  face  .of  the 
bill,  the  matter  must  be  brought  before  the  court  by  petition, 
and  a  special  order  obtained.  In  this  case  the  non-residence 
did  not  appear  by  the  bill ;  the  matter  was  not  brought  before 
the  Chancellor  by  petition,  and  the  rule  on  the  docket  was 
wholly  irregular.  The  defendant  was  in  default  for  not  ap- 
pearing and  answering,  and  while  he  was  so  in  default,  he 
could  not  lay  a  rule  security  for  costs.  He  waived,  moreover, 
the  right  to  demand  security  for  cdsts,  by  praying  an  appeal ; 
the  settled  doctrine  being,  that  any  proceeding  in  a  cause, 
recognising  the  complainant's  right  to  sue,  takes  away  the 
defendant's  right  to  have  security  for  costs. 

But  .again,  on  the  16th  March,  1834,  the  defendant  filed 
his  answer  to  the  application  of  the  complainant,  for  a  receiver, 
in  which  his  knowledge  of  the  non-residence  of  the  complain- 
14        v.12 
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ant  is  admitted ;  and  after  that,  on  the  14th  of  August,  1834, 
he  files  his  petition  to  the  Chancellor  for  a  sale  of  some  of  the 
negroes.  It  is  very  certain  that  this  proceeding  would,  ac- 
cording to  the  authorities,  have  prevented  the  defendant  from 
demanding  afterwards,  and  before  the  bill  of  revivor,  security 
for  costs ;  and  we  think  it  would  equally  prevent  such  an  ap- 
plication after  the  filing  of  the  supplemental  bill  of  revivor, 
for  that  is  but  a  continuation  of  the  former  suit,  with  not  a 
different  complainant,  but  the  same  complainant,  reviving  the 
suit,  as  administrator  of  his  daughter. 

But  it  is  urged,  that  although  the  rule  may  have  been  irre- 
gularly laid,  and  that  although  the  defendant  may  not  have 
had  a  right  to  the  rule,  still  the  rule  having  been  laid,  it  should 
have  been  disposed  of  before  the  decree  of  19th  January,  1838, 
could  regularly  pass.     We  think,  however,  differently ;  there 
could  be  no  reason  to  set  aside  a  decree  otherwise  correct, 
merely  to  put  out  of  the  way  an  order  which  must  necessarily 
have  been  disposed  of.     The  whole  effect  of  such  a  proceed- 
ing would  be,  to  set  aside  the  decree,  to  get  rid  of  the  rule,  and 
then  decreeing  again.     The  petition  cannot  be  considered  as 
an  application  to  the  Chancellor  to  file  his  answer,  for  that  he 
only  proposes  to  do,  upon  the  rule  security  for  costs  being 
enforced.     What  the  Chancellor,  therefore,  has  done,  cannot 
be  considered  as  a  rejection  of  the  defendant's  answer,  nor 
can  it  be  said  that  the  course  of  the  Chancellor  in  dismissing 
his  petition,  defeated  him  in  filing  his  answer  to  the  bill  of 
revivor,  for  the  decree  of  the  19th  January,  1838,  was  either 
a  final  decree  under  the  act  of  1820,  chap.  161,  or  it  was  not. 
If  it  was  a  final  decree,  he  had  no  right  under  that  law,  and 
in  the  circumstances  of  bis  case,  to  file  an  answer ;  if  it  was 
not  a  final  decree,  within  the  meaning  of  that  act,  the  law 
gave  him  the  right  of  filing  his  answer,  which  he  has  not 
asked  or  tendered,  but  upon  condition  of  the  decree  of  19th 
January,  1838,  being  set  aside.     We  are  therefore  of  opinion, 
that  the  Chancellor  was  right  in  bis  order  of  the  20th  Feb- 
ruary, 1838. 
We  shall  now  proceed  to  examine  the  merits  of  the  case. 
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The  complainant  claims  the  rents  and  profits  of  the  lands,  in 
right  of  his  wife,  or  in  his  own  right,  and  the  personal  pro- 
perty, as  the  representative  of  his  deceased  wife,  or  in  virtue 
of  his  administration  on  his  daughter's  estate. 

We  differ  with  the  Chancellor,  in  his  construction  of  the 
will  of  Henry  Hatton,  and  believe  that  bj  its  true  construction, 
Mrs.  Weems  took  an  equitable  estate  tail,  which,  in  this  State, 
is  converted  into  an  estate  in  fee  in  the  lands  devised  to  her ; 
and  that  in  the  personal  property  she  took  an  absolute  estate, 
and  that  the  limitation  over  to  Henry  Hatton,  being  after  an 
indefinite  failure  of  issue,  is  void.  This  construction  of  the  will 
as  regards  the  limitation  over  of  the  stock,  plantation  utensils, 
and  kitchen  furniture,  is  not  denied ;  but  it  is  insisted,  that 
the  case  of  Briscoe  flr  Briscoe,  6  GUI  #  John.  232,  is  an  au- 
thority to  shew  that  he  is  entitled  to  the  male  negroes,  and 
also  the  female  negroes  and  their  increase,  and  at  all  events, 
to  the  male  negroes. 

The  court,  in  their  determination  of  Briscoe  $*  Briscoe,  refer 
to  the  case  of  4  Harr.  #  John.  441,  and  4  Harr.  #  McH.  393, 
and  do  not  overrule  them ;  but  distinguish  them  from  the  case 
then  before  the  court,  by  the  character  of  the  subject  matter 
of  the  bequest.  These  latter  cases  are  decisive  of  the  right  of 
Mrs.  Weems  to  the  negro  women,  and  their  children  and  in- 
crease. Did  the  testator  mean  a  definite  or  indefinite  failure 
of  issue,  as  the  event  upon  which  the  ultimate  legatee  was  to 
take  ?  These  cases  are  decisive  to  shew,  that  where  the  sub- 
ject of  the  bequest  is  a  woman  and  her  increase,  that  the  tes- 
tator meant  an  indefinite  failure  of  issue.  Such  terms  are 
used  in  this  clause,  and  are  decisive  of  the  right  of  the  first 
taker  to  the  women  and  children ;  the  men  are  contained  in 
the  same  clause,  and  the  same  intention  must  be  considered 
as  applicable  to  them ;  for  he  clearly  meant  that  all  should  go 
over  on  the  same  event,  and  not  that  one  portion  of  the  be- 
quest should  go  over  on  definite,  and  the  other  on  an  indefinite 
failure  of  issue.  He  could  not,  and  clearly  did  not,  mean  to 
separate  them,  as  would  be  the  case  upon  the  construction 
contended  for. 
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If  it  be  said  that  the  intention  in  the  clause  of  the  will  under 
consideration,  by  the  bequest  of  men,  was  to  indicate  a  bequest 
to  the  ultimate  legatee,  on  a  definite  failure  of  issue,  the  inten- 
tion is  equally  strong  by  the  bequest  of  women  and  children 
to  shew,  that  he  meant  an  indefinite  failure  of  issue.  In  such 
a  case  there  would  be  no  preponderating  circumstance  to  show 
that  the  testator  meant  a  definite  failure  of  issue,  and  the  limi- 
tation would,  therefore,  be  considered  as  resting  entirely  on 
the  legal  extent  and  import  of  the  words,  "if  she  die  without 
lawful  issue,  to  have  the  same;"  and  in  that  event,  there  could 
be  no  question  but  that  the  limitation  would  be  too  remote, 
and  yoid.  Such  being  the  construction  of  the  will,  and  the 
rights  of  the  parties,  it  becomes  our  duty  to  inquire  into  the 
charges  which  should  be  made  against  the  defendant,  and  the 
allowances  which  should  be  made  to  him  for  expenses  of  the 
trust,  and  for  its  management. 

According  to  our  laws,  a  guardian  cannot  encroach  on  the 
capital  of  his  ward's  estate,  without  the  order  of  the  Orphans' 
court ;  nor  can  the  real  estate  be  diminished  but  by  the  appro- 
bation of  the  Court  of  Chancery ;  nor  ought  a  trustee  to  en- 
counter expenses  impairing  the  principal  of  his  cestui  que 
trusVs  estate,  without  the  approbation  of  a  Court  of  Chancery, 
to  which  he  should  at  all  times  appeal  for  his  guidance  and 
direction  in  the  administration  of  his  duties.  What  expenses, 
however,  he  has  necessarily  encountered,  and  which  can  be 
clearly  and  satisfactorily  seen  by  the  court,  he  ought  to  be 
allowed,  as  the  court,  on  application  at  the  proper  time,  would 
have  allowed  them. 

But  in  making  such  allowances,  the  court  must  be  careful 
that,  in  indemnifying  the  trustee,  they  do  no  injury  to  the 
cestui  que  trust.  If  the  trustee  has  kept  regular  accounts  of 
the  expenses  of  the  trust,  so  that  they  could  be  clearly  seen 
and  known,  there  could  be  no  difficulty.  But  if  he  has  mixed 
the  property  with  his  own,  and  kept  no  account  of  the  pro- 
ducts of  the  labor  of  the  slaves,  nor  any  account  of  the  ex- 
penses of  the  clothing  of  the  negroes,  or  of  the  clothing  of  his 
cestui  que  trust,  then  by  his  own  conduct  he  has  thrown  over 
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these  matters  an  obscurity,  which  he  might  and  ought  to  have 
avoided,  and  to  prevent  injustice  being  done  to  the  cestui  que 
trust  The  consequences  of  such  obscurity  should  be  visited 
upon  the  trustee,  and  he  cannot  complain  if  those  expenses 
are  set  down  at  the  lowest  estimate.  Such  has  been  the  con- 
duct of  the  trustee  in  this  case.  He  has  furnished  us  with 
not  a  single  account  of  any  kind  or  description,  of  the  value 
of  any  clothing  furnished  the  negroes  of  Mr.  Weems.  He  has 
kept  no  account  of  the  crops  raised  by  the  negroes,  or  of  their 
hire ;  but  has  taken  them  himself,  and  worked  them  himself, 
with  his  own  slaves,  whereby  real  difficulty  has  arisen  in  doing 
justice  to  the  parties.  It  appears  that  from  the  death  of  Mn 
Hatton,  up  to  the  period  when  the  accounts  taken  by  the 
auditor  are  brought  to  a  close,  averaging  the  evidence  given  of 
the  value  of  the  labor  of  the  slaves,  and  of  the  lands  left  by 
the  testator,  as  estimated,  and  making  the  allowances  claimed 
by  him  for  compensation,  alleged  expenses  for  board  and 
maintenance,  it  is  manifest,  that  in  a  few  years  the  trustee 
would  consume  the  whole  trust  property.  The  principles 
upon  which  such  a  claim  rests,  cannot  be  well  founded ;  and 
the  claim  cannot  be  sanctioned  to  the  extent  to  which  it  goes, 
without  overturning  established  rules.  Had  the  defendant 
been  a  guardian,  instead  of  trustee,  he  could  have  only  been 
allowed  commission  to  the  extent  of  10  per  cent,  on  the  in- 
come of  the  estate.  Jn  the  case  of  Ringgold  fy  Ringgold, 
1  Harr.  tf  GUI,  11,  the  trustee  was  allowed  commissions  by  way 
of  compensation  or  indemnity,  in  analogy  to  executors,  admin- 
istrators and  guardians,  and  if  compensation  be  made  to  the 
trustee  in  this  case,  in  analogy  to  the  commissions  allowed 
either  guardians,  executors,  or  administrators,  it  will  be  found, 
that  he  has  been  allowed  in  this  case  a  sum  much  beyond  that 
amount. 

With  regard  to  the  expense  of  raising  the  negroes,  it  is  a 
striking  fact,  that  in  1834,  when  there  were  as  many  children, 
subjecting  the  trustee  to  expense,  as  at  any  other  time,  the 
receiver  was  subjected  to  no  other  expense  on  account  of  the 
children,  than  to  the  loss  of  the  hire  of  the  mothers  of  the 
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children,  and  that  the  defendant  agreed  to  take  one  of  the 
women,  who  had  the  greatest  number  of  children,  and  her 
children,  free  of  expense  to  the  estate;  yet  notwithstanding 
this,  when  the  property,  during  the  same  year  was  re-deliver- 
ed to  the  defendant,  allowances  are  made  him  in  the  account 
for  the  maintenance  of  the  children.  Eight  witnesses  are 
examined  to  prove,  when  in  their  judgment,  a  child  ceases  to 
be  expensive  to  his  master,  and  what  would  be  a  fair  price  for 
the  maintenance  of  a  child ;  and  a  rule  for  averaging  testimo- 
ny has  been  applied,  and  made  the  basis  of  the  allowance  to 
the  trustee.  This  is  a  rule  adopted  by  the  Chancery  Court, 
for  attaining  justice,  where  the  record  furnishes  no  other  means 
of  arriving  with  more  certainty  at  the  truth.  But  like  eveiy 
other  rule,  it  must  have  exceptions,  and  cannot  with  propriety 
be  capable  of  universal  application.  We  think  the  case  be- 
fore us  furnishes  an  exception.  Suppose  the  trustee  had  for 
half  the  period  of  the  trust,  hired  out  the  mothers,  with  their 
children,  so  as  to  be  no  expense  to  the  estate,  would  it  not  be 
stronger  evidence  of  what  the  maintenance  of  tbem  would  be 
for  the  residue  of  the  time,  tban  the  opinions  and  conjectures 
of  witnesses,  who  vaiy  in  such  opinions,  of  the  annual  expense 
of  each  negro,  from  five  to  twenty  dollars.  We  think  in  such 
a  case,  the  rule  of  average  should  be  disregarded,  and  so  we 
think,  the  fact  that  the  receiver  has  been  able,  at  so  little  ex- 
pense, to  take  care  of  these  children,  is  better  proof  than  can 
be  derived  by  the  adoption  of  the  general  rule,  and  the  more 
especially,  as  the  defendant,  by  taking  the  most  burthensome 
family  on  such  terms,  has  admitted  virtually  the  correctness  of 
these  views. 

So  too  with  regard  to  the  board  and  clothing  of  the  cestui 
que  trust.  We  think  we  perceive  in  the  record,  a  better  guide 
than  the  rule  of  average.  Ladies  in  the  neighborhood  have 
been  boarded  for  one  hundred  dollars,  and  clothed  for  one 
hundred  dollars,  and  indeed  for  a  less  sum  ;  and  a  witness, 
whose  occupation  is  that  of  taking  boarders,  proves  that  he  could 
board  and  lodge  a  lady  for  one  hundred  and  twelve  dollars. 
Evidence  of  this  character,  on  the  supposition  that  credit  is  to  be 
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attached  to  the  witnesses,  is  a  better  guide  to  truth  and  justice, 
than  the  opinions  of  those,  whose  occupations  or  experience 
do  not  give  them  practical  knowledge  of  the  value  of  boarding. 
We  shall,  however,  make  a  higher  allowance  for  Mrs.  Weems7 
board  and  maintenance,  than  the  above  remarks  would  seem 
to  indicate,  as  it  is  fully  proved  that  her  attire  was  more  co3tly 
than  was  common.  We  think,  in  this  view  of  the  subject, 
and  considering  that  Mrs.  Weems  was  his  sister,  and  it  is 
proved  that  the  board  of  a  sister  would  not  be  so  valuable  as 
of  a  stranger,  we  think  we  shall  make  a  sufficient  allowance 
to  the  defendant,  by  directing  the  same  to  be  credited  to  him 
at  two  hundred  and  fifty  dollars  per  annum. 

From  the  considerations  above  stated,  we  shall  allow  an- 
nually for  all  expenses  of  the  trust,  the  difference  between  the 
amount  of  Mrs.  Weems*  board,  and  the  whole  income  of  the 
estate  annually;  or  in  other  words,  the  sum  left  of  the  annual 
income  of  the  estate,  both  real  and  personal,  after  deducting' 
from  the  same,  the  amount  of  the  board,  the  account  will  thus 
be  taken  to  the  marriage  of  Mrs.  Weems;  after  which  the 
board  must  cease,  as  a  credit  to  the  defendant;  and  he  will 
continue  to  be  allowed  annually,  out  of  the  income,  the  same 
amount  for  expenses,  as  were  allowed  before  the  marriage  of 
Mrs.  Weems. 

The  defendant,  as  a  compensation  or  indemnity,  for  his 
care  of  the  estate,  must  be  allowed  commissions,  according  to 
the  rule  heretofore  laid  down  by  this  court,  in  Ringgold  vs. 
Ringgold,  1  H.  fy  G.  11.  Under  ordinary  circumstances,  we 
should  have  been  disposed  only  to  allow  him  the  lowest  com* 
mission,  but  it  has  been  a  trust  of  long  duration,  and  we  will 
therefore  allow  him  seven  and  one-half  per  cent,  commission 
on  the  income  of  the  real  estate;  and  seven  and  one-half  com- 
mission on  the  income  of  the  personal  estate,  and  the  value  of 
the  personal  estate  as  it  came  to  his  hands.  Some  of  the  ne- 
groes have  died.  Their  annual  value  must  be  deducted  from 
the  charges  against  him.  Louisa,  from  the  marriage  of  Mrs. 
Weems,  and  Henley >  Lantz  and  Romeo,  from  two  months  prior 
to  their  respective  deaths.     Credit  must  also  be  allowed  for 
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Frank,  and  for  Hanson's  services,  from  the  periods  when  the 
trustee  lost  their  services,  according  to  the  account  of  the 
auditor,  as  stated  in  the  record. 

We  think  the  auditor  has  rightly  charged  the  defendant 
with  the  stock  and  farming  utensils,  under  the  circumstances 
of  the  case,  and  he  has  rightly  assumed,  that  they  have  been 
converted  by  the  trustee. 

The  only  remaining  question  for  consideration,  is  the  right  of 
the  complainant  to  sue  for  the  property  of  his  wife,  in  his  own 
name.  We  think  this  right  is  conferred  upon  him  expressly, 
by  the  act  of  1798,  chapter  101 ;  just  as  if  he  had  adminis- 
tered. Whether  he  be  entitled,  by  the  laws  of  Tennessee,  to 
this  property,  it  is  not  important  to  inquire ;  if  khe  should  not 
be,  he  would  then  recover,  as  trustee,  for  the  benefit  of  whom* 
soever  might  be  interested. 

According  to  the  above  views,  it  would  seem  to  be  unne- 
cessary to  say  any  thing  with  regard  to  the  admissibility  of 
the  evidence  of  the  letters  of  administration,  which  are  refer- 
red to  in  the  supplemental  bill  of  revivor ;  because  we  believe 
that  the  whole  personal  property,  and  the  rents  and  profits  of 
the  land,  can  be  recovered  by  the  husband,  as  we  think  he 
acquired  rights  over  both,  by  marrying  his  wife,  and  by  hav- 
ing issue  born  alive.  The  Tennessee  commission  establishes 
the  fact,  that  Mrs.  Weems  had  a  child  born  alive.  We  shall, 
therefore,  decree  an  account  to  be  taken  to  this  time  by  the 
auditor,  and  shall  decree  the  payment  over  to  the  complainant, 
of  the  balance,  if  any  shall  be  found  due,  and  the  delivering 
over  of  the  negroes  and  slaves  who  are  now  in  being,  and  in 
possession  of  the  defendant. 

As  each  party  has,  to  some  extent  succeeded,  and  the  de- 
cree will  be  modified  and  reformed,  we  shall  decree  that  each 
party  shall  pay  his  own  costs  in  this  court. 

In  conformity  with  this  opinion,  this  court  directed  the 
auditor  of  the  Court  of  Chancery  to  state  further  accounts  be- 
tween the  parties,  and  on  the  2nd  March,  1842,  decreed:  1st. 
That  there  was  error  in  that  part  of  the  Chancellor's  decree 
of  the  2nd  October,  1840,  which  ratified  the  auditor's  report 
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of  the  2nd  September  previous,  and  reversed  the  same,  so  far 
as  it  ratified  said  report,  frith  costs  in  the  Court  of  Chancery 
to  W.  L.  Weems.  2nd.  That  the  auditor's  report,  made  to 
this  court,  be  ratified,  and  that  JET.  D.  Hatton  pay,  &c.;  and 
3rd.  That  the  said  H.  D.  H.  surrender  and  deliver  up  to  the 
complainant  W.  L.  W.,  such  and  so  many  of  the  negroes  men- 
tioned in  the  decree  passed  by  the  Chancellor  in  this  cause, 
on  the  19th  January,  1838,  with  the  increase  of  the  females, 
as  may  now  be  living.  4th.  That  the  cause  be  remanded  to 
Chancery ;  that  the  necessary  orders  may  be  there  passed,  fdr 
the  purpose  of  compelling  a  compliance  with  this  decree,  so 
far  as  it  relates  to  the  delivery  of  the  property  hereby  decreed 
to  be  delivered ;  that  the  part  of  this  decree  which  relates  to 
the  payment  of  the  money,  may  be  enforced  by  process  from 
this  court,  and  that  each  party  pay  his  own  costs  in  this  court. 

DECREE  REVERSED  IN  PART,  AND  CAUSE  REMANDED. 


William  G.   Penn  vs.  N.   Brewer,  Administrator  of 
John  Brewer  and  James  Boyle. — December  1841. 

A  bill  in  the  county  court,  seeking  its  interposition  upon  the  same  grounds 
previously  decreed  upon  in  the  Court  of  Chancery,  at  the  suit  of  the 
same  complainant,  without  communicating  the  proceedings  which  had 
taken  place  in  Chancery,  is  a  contempt  offered  to  the  county  court,  and  an 
abuse  of  its  privileges,  which  merit,  and  might  be  visited  with,  severe 
reprehension. 

A  trustee  appointed  by  the  Court  of  Chancery,  is  an  officer  of  that  court, 
acting  under  its  direction  and  authority ;  and  so  far  as  concerns  matters  of 
equitable  jurisdiction,  as  to  what  he  does,  or  ought  to  do,  in  discharge  of  his 
duties,  is  alone  responsible  to  that  court. 

Appeal  from  the  equity  side  of  Montgomery  county  court. 

On  the  11th  February,  1829,  the  appellant  filed  his  bill, 
upon  which  was  an  order  directing  an  injunction  and  subpoena 
to  issue  in  the  usual  manner,  which  was  done  accordingly ; 
and  returned  by  the  sheriff,  served  and  summoned.  The  de- 
fendants appeared  and  filed  their  answers.  Some  time  in  the 
year  1836,  the  bill  and  all  the  papers  belonging  to  the  cause 
15        v.12 
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were  lost.  On  the  9th  January,  1837,  on  motion  of  the  com- 
plainant, and  by  consent  of  the  defendants,  the  court  granted 
permission  to  file  a  bill,  exhibits,  and  injunction  bond.  The 
bill  alleged  that  a  judgment  was  rendered  against  the  said 
William  Q.  Penn  in  Montgomery  county  court  at  November 
term,  1822,  in  favor  of  John  Brewer  ;  that  John  Brewer  had 
been  appointed  a  trustee  to  sell  the  real  estate  of  Charles  Penn, 
senior,  and  made  sales  to  the  appellant,  who  paid  to  the  said 
John  Brewer,  and  by  his  directions  to  the  heirs  of  Charles 
Penn,  senior,  large  sums  of  money ;  that  John  Brewer  died 
in  1827 ;  that  Nicholas  Brewer  is  his  administrator  j  and  that 
James  Boyle  was  the  attorney  of  the  plaintiff  in  the  proceed- 
ings to  affect  Charles  Penn,  senior's  land ;  and  that  he  had 
paid  said  Boyle  in  full  for  his  purchase.  The  bill  then  alleged 
that  fi.  fa.  had  been  issued  on  the  judgment  against  him,  and 
his  property  levied  upon,  and  taken  to  satisfy  the  judgment 
against  him.    Prayer  for  an  injunction,  subpoena,  and  relief. 

The  answer  of  Nicholas  Brewer,  as  administrator,  alleged 
that  he  did  not  know  what  payments  had  been  made  by  the 
appellant  Penn ;  that  after  the  death  of  his  intestate,  James 
Boyle,  esquire,  was  appointed  trustee  in  his  place ;  that  he 
knows  nothing  of  any  settlement  between  Boyle  and  Penn. 

The  answer  of  James  Boyle  denied  that  his  predecessor  ever 
authorised  the  appellant  to  pay  the  heirs  of  Charles  Penn, 
senior,  their  proportions  of  his  estate ;  that  if  he  did  so,  he 
exceeded  his  authority ;  that  said  sale  of  Penn's  land  was 
under  the  decree  of  the  Court  of  Chancery ;  that  John  Brewer 
was  appointed  trustee  by  that  court,  who  had  to  sue  William 
6.  Penn  for  his  purchase  money,  for  which  purpose  this  res- 
pondent was  the  attorney  of  said  trustee ;  that  respondent  is 
the  successor  of  the  said  John  Brewer  in  the  said  trust ;  that 
this  defendant  has  not  received  the  alleged  payments  from  the 
said  William  G.  Perm. 

This  defendant  further  states,  that  on  the  24th  March,  1812, 
a  decree  was  passed  by  the  Court  of  Chancery  that  the  real 
estates  of  Charles  Penn,  senior,  and  Nathan  Waters  should  be 
sold  to  raise  the  sum  of,  &c.,  which  decree  was  affirmed  upon 
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appeal;  that  the  said  John  Brewer  was  appointed  trustee; 
that  the  land  was  decreed  to  be  sold  as  the  land  of  Nathan 
Waters,  and  was  so  sold  as  his,  because  insufficient  to  pay  the 
one-half  of  the  said  debt ;  and  that  the  Chancellor  on  or  about 
the  9th  June,  1824,  passed  a  decree  that  the  trustee  should  not 
pay  the  representatives  of  Charles  Penn  any  further  sums  of 
money,  without  the  further  order  of  the  court,  or  to  any  other 
person  claiming  to  represent  them,  or  to  allow  any  other  cred- 
its on  account  of  any  receipts  to  the  said  representatives.  The 
said  trustee  John  Brewer  on  being  compelled  to  sue  said  com- 
plainant, employed  this  defendant  as  his  attorney,  who  brought 
suit  against  the  complainant,  and  obtained  a  judgment  as  stated 
in  the  said  bill  of  complaint.  The  answer  then  proceeded  to 
set  forth  the  various  payments  with  their  respective  dates  and 
amounts,  made  by  the  said  complainant,  as  appeared  by  the 
report  of  the  auditor  of  the  Court  of  Chancery,  dated  25th 
April,  1826,  and  which  report  has  been  confirmed.  That  af- 
terwards, on  the  petition  of  John  Hoye,  &c,  to  wit,  on  the 
28th  February,  1828,  it  was  ordered,  &c.,  that  the  several  re- 
ceipts or  assignments  of  the  respective  representatives  of  the 
late  Charles  Penn,  senior,  should  be  allowed  in  favor  of  the 
assignee,  the  complainant  W.  G.  P.  claiming  under  them, 
and  that  the  trustee  should  apply  the  proceeds  as  directed  by 
the  order  confirming  the  auditor's  report,  made  on  the  29th 
January,  1823 ;  from  which  an  appeal  was  had,  and  at  June 
term,  1828,  the  said  decree  of  the  28th  February,  1825,  was 
reversed  and  the  cause  remanded  to  Chancery,  This  defendant 
further  states,  that  the  said  John  Brewer  is  dead,  and  on  the 
4th  August,  1828,  this  defendant  was  appointed  trustee  by  the 
Court  of  Chancery,  to  carry  the  decree  under  which  the  said 
John  was  appointed  trustee,  into  effect,  and  was  such  trustee 
at  the  time  the  injunction  in  this  case  was  first  granted  and 
issued ;  that  he  never  received  any  money  from  the  complain- 
ant as  trustee,  and  that  the  sum  of  $500  claimed  by  the  com- 
plainant, has  never  been  paid.  This  defendant  further  answer- 
ing says,  that  on  the  14th  August,  1828,  the  complainant  filed 
in  the  Court  of  Chancery  his  petition,  setting  forth  the  said 
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decree  of  the  Court  of  Appeals,  and  praying  that  the  defend- 
ant as  trustee,  should  be  restrained  from  proceeding  against 
him  until  the  matter  of  the  said  petition  should  he  heard ;  that 
an  account  should  be  taken  of  the  monies  paid  by  him  to  the 
trustee,  and  to  the  representatives  of  Charles  Penn,  senior, 
and  allowance  made  him  for  all  such  payments,  which  petition 
the  Chancellor  on  the  26th  January,  1829,  after  mature  delib- 
eration dismissed,  as  to  grant  it  would  be  in  effect  to  reverse 
the  decree  of  the  Court  of  Appeals ;  that  this  complainant  Penn 
not  being  satisfied  with  all  those  reversals,  applied  to  the 
Honorable  Court  for  relief,  and  carefully  concealing  the  above 
facts,  obtained  an  injunction.  He  therefore  submits  that  the 
said  W.  G.  P.  is  in  contempt,  &c. 

With  this  answer  exhibits  of  the  judicial  proceedings 
were  filed  by  the  respondent,  and  after  various  proceedings, 
the  county  court,  (Dorsey,  C.  J.,  and  Wilkinson,  A.  J.,) 
at  November  term,  1839,  decreed  as  follows : 

The  complainant  in  this  cause  having  in  the  first  instance 
applied  to  the  Court  of  Chancery  for  relief  as  to  most  of  the 
matters  of  equity,  which  form  the  basis  of  his  present  applica- 
tion, and  his  bill  or  petition  being  there  dismissed  upon  its 
merits,  bis  filing  a  bill  in  this  court,  seeking  its  interposition 
upon  the  same  grounds,  without  communicating  the  proceed- 
ings which  had  taken  place  in  Chancery,  is  a  contempt  offered 
to  this  court,  and  an  abuse  of  its  privileges,  which  merit,  and 
might  be  visited  with  severe  reprehension.  If  the  complain- 
ant felt  himself  aggrieved  by  the  decision  of  the  Chancellor, 
his  remedy  was  by  appeal  to  the  appropriate  tribunal,  not  by 
concealing  what  had  been  done,  to  seek  the  same  relief  which 
had  been  denied  him  in  Chancery,  at  the  hands  of  a  court  of 
co-ordinate  jurisdiction.  But  there  is  another  objection  to  the 
complainant's  appeal  to  this  court  for  relief,  which  meets  the 
whole  equity  of  his  bill  so  far  as  jurisdiction  is  concerned. 
The  defendant,  whose  acts  are  sought  to  be  impeached,  whose 
conduct  is  attempted  to  be  controlled,  is  an  officer  of  the  Court 
of  Chancery,  acting  under  its  direction  and  authority,  and  in 
that  tribunal  must  be  held  responsible  for  what  he  does  in  the 
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discharge  of  his  duties  as  far  as  concerns  matters  of  equitable 
jurisdiction.  For  his  official  conduct  he  is  there  amenable. 
Whether  he  has  acted  according  to  its  orders  and  rules  pre- 
scribed for  his  governance ;  what  disposition  he  has  made,  or 
should  make  of  the  funds  confided  to  his  charge,  as  to  all 
equitable  proceeding  in  relation  thereto,  must  be  determined 
primarily  in  the  Chancery  Court.  To  permit  a  court  of  equity 
of  co-ordinate  jurisdiction  to  interfere  in  such  matters,  would 
lead  to  a  conflict  of  jurisdiction,  productive  of  ruinous  conse- 
quences.   The  complainant's  bill  must  therefore  be  dismissed. 

From  this  decree  the  complainant  appealed,  and  his  appeal 
was  argued  before  Archer,  Chambers  and  Spemce,  Judges. 

By  A.  C.  Magruder  for  the  appellant,  and 
By  Boyle,  D.  A.  G.  for  the  appellee. 

Spekce,  J.,  stated,  that  this  court  concurs  in  the  decision  of 
the  county  court,  and  in  the  reasons  assigned  by  that  tribunal 
for  dismissing  the  bill.  decree  affirmed. 


The  Tax  Cases  under  the  act  of  March,  1841,  chap. 
23.— December,  1841. 

The  State  haa  the  power  to  exempt  from  taxation  particular  items  of  prop- 
erty, te  the  extent  proposed  in  the  act  of  March,  1841,  chap.  23 ;  as  also 
in  the  charters  of  the  Baltimore  and  Susquehanna  Rail  Road  Company,  act 
of  1827,  chap.  172,  sec.  20,  and  the  Philadelphia,  Wilmington  and  Balti- 
more Rail  Road  Company,  act  of  1831,  chap.  296,  sec.  19. 

The  7th  and  11th  sections  of  the  act  of  1821,  chap.  131,  are  to  be  regarded 
as  securing  the  hanks  from  farther  tax  or  charge  for  their  franchise  or 
banking  privilege,  hat  not  as  exempting  the  property  belonging  to  snch 
banks,  or  the  shares  of  stock  therein  held  by  individuals,  from  taxation. 

The  property  of  a  bank  being  represented  by  the  shares  of  stock  therein,  both 
cannot  be  taxed ;  and  therefore,  when  the  tax  is  imposed  on  the  stock  in 
the  hands  of  share  holders,  the  property  of  the  bank,  real  or  personal,  can- 
not also  be  taxed. 

Tbe  stock  of  the  banks  in  Baltimore  in  the  hands  of  share  holders  was  right- 
fully taxed,  but  the  appeal  tax  court  erred  in  taxing  the  real  and  personal 
property  of  the  same  banks. 
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The  banks  in  the  city  of  Baltimore,  incorporated  before  and  after  the  year 
1831,  are  in  the  same  condition,  as  to  the  exemption  of  the  banking  privi- 
lege from  taxation — at  all  events,  the  act  of  1835,  chap.  143,  must  have 
relieved  the  case  of  all  doubt  as  to  the  banks  claiming  under  that  law. 

Non  residents  of  the  State  are  liable  to  the  tax  in  respect  of  stock  held  in  the 
banks  of  this  State,  as  well  as  residents  here. 

It  also  results,  that  as  the  stock  is  the  representative  of  the  property  of  a 
company,  the  exemption  of  the  one  must  be  considered  as  the  exemption 
of  both,  unless  the  exemption  be  made  on  the  ground  of  selection,  to  show 
which  is  intended  to  be  taxed  to  the  exclusion  of  the  other. 

In  the  case  of  The  Baltimore  and  Susquehanna  Rail  Road  Company,  act  of 
1837,  chap.  73,  sec.  30,  the  stock  is  expressly  exempted,  and  the  whole  ob- 
ject would  be  defeated  by  taxing  the  property ;  the  mortgage  executed  to 
the  State,  cannot  exempt  the  property  mortgaged  from  taxation  in  the 
hands  of  the  company  mortgagor. 

In  the  case  of  the  Philadelphia,  Wilmington  and  Baltimore  Rail  Road  Com- 
pany, the  Legislature,  by  the  same  act  (1831,  chap.  396,  sec  19,)  which 
exempts  the  stock,  reserves  the  right  to  tax  the  fixed  and  permanent  works 
of  the  company,  the  tax  on  the  property  thus  excepted  from  the  exemp- 
tion is  proper  on  the  ground  of  selection. 

The  tax  in  that  case  has  been  imposed  according  to  the  exception ;  the  bed 
of  the  road,  the  rails,  buildings  and  steam  boat  being  within  it ;  the  prin- 
ciple of  valuation  adopted  is  proper;  taxing  the  buildings,  steam  boats  and 
rails,  as  of  the  value  they  bear,  irrespective  of  their  being  portions  of  a 
rail  road,  and  taxing  the  land  as  land,  and  not  as  of  increased  value  by  rea- 
son of  its  being  used  as  a  rail  road. 

The  charitable  and  literary  institutions  excepted  in  the  act  of  1841,  are  prop- 
erly considered  as  exempted. 

The  exemption  of  the  act  of  March,  1841,  chap.  33,  also  protects  from  taxa- 
ation  all  "houses  of  public  worship  and  burying  grounds,91  but  not  bank 
stock  or  other  property  held  by  or  in  trust  for  religious  institutions,  whether 
incorporated  or  otherwise. 

Shares  in  the  bands  of  stockholders  in  the  Insurance  Companies  being  taxed, 
the  stock  held  by  the  companies  as  part  of  their  property  cannot  also  be 
taxed. 

A  bank,  as  in  the  case  of  The  Farmers  and  Merchants  Bank  of  Baltimore, 
being  the  holder  of  its  capital  stock,  is  not  liable  to  be  taxed  thereupon. 

A  mortgage  in  the  hands  of  the  mortgagee  is  liable  to  be  taxed  as  an  item  of 
his  property — though  all  his  other  property,  a  part  of  which  was  mortgaged 
is  also  taxed,  and  he  cannot  claim  to  deduct  the  sum  he  owes,  from  the  sum 
due  to  him  on  mortgage. 

A  literary  institution  whose  property  is  exempt  from  taxation,  confessing  a 
judgment  to  enable  the  plaintiff  in  the  judgment  to  borrow  money  for  it, 
does  not  exempt  such  judgment  in  the  hands  of  such  plaintiff  from  being 
taxed.  Protection  to  the  institution,  does  not  protect  those  who  deal  with 
it. 
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Appeals  in  the  tax  causes  under  the  act  of  March  session, 
1841,  cb.  23. 

By  the  act  of  1841,  chap*  23,  an  act  for  the  general  valua- 
tion and  assessment  of  property  in  this  State,  and  to  provide 
a  tax  to  pay  the  debts  of  the  State. 

It  was  enacted  by  the  first  section,  "that  all  real  and  per- 
sonal property  in  this  State,  all  chattels  real  and  personal,  all 
goods,  wares  and  merchandizes,  and  other  stock  in  trade  at 
home,  or  not  permanently  located  elsewhere ;  the  interest  or 
proportion  in  all  ships  and  other  vessels,  whether  in  or  out  of 
port  owned  by  persons  resident  of  this  State ;  all  debts  secured 
by  or  due  on  judgment,  decree,  mortgage  bond,  bill  of  ex- 
change, promissory  note  from  insolvent  debtors,  (except  debts 
due  for  goods  sold  and  delivered  after  the  passage  of  this  act, 
and  bank  notes,)  all  stocks  or  shares  owned  by  residents  of 
this  State  in  any  bank,  institution  or  company  incorporated  in 
other  State  or  territory;  all  debts  due  to  residents  of  this  State 
by  solvent  debtors  residing  out  of  this  State,  except  debts  due 
for  goods  sold  and  delivered  after  the  passage  of  this  act ;  all 
investments  in  securities  or  stocks  of  other  States,  made  or  held 
by  residents  of  this  State;  all  public  loans  and  stocks  what- 
soever (except  those  created  or  issued  by  the  United  States,) 
owned  or  held  by  residents  of  this  State ;  all  stocks  or  shares 
in  any  bank,  institution  or  company  incorporated  by  this  State, 
and  all  other  property  of  every  description  whatsoever,  shall 
be  valued  agreeably  to  the  directions  of  this  act,  and  shall  be 
chargeable  according  to  such  valuation  with  the  public  assess- 
ment; Provided,  that  nothing  herein  contained,  shall  be 
construed  to  authorize  the  assessment  of  any  tax  upon — 

1.  Property  belonging  to  the  United  States,  to  this  State, 
or  to  any  county  or  city  in  this  State. 

2.  Nor  to  any  incorporated,  literary  or  charitable  institution, 
nor  county  schools. 

3.  Nor  houses  for  public  worship  or  burying  grounds. 

4.  Nor  the  crop  and  produce  of  lands  in  the  hands  of  the 
producer,  or  his,  her,  or  their  agent. 
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5.  Nor  provisions  for  the  use  and  consumption  of  the  person 
to  whom  the  same  shall  belong,  or  his  or  her  family. 

6/  Nor  plantation  utensils. 

t.  Nor  the  working  tools  of  mechanics  and  manufacturers, 
moved  or  worked  by  hand,  and  the  produce  of  their  respective 
occupations  whilst  in  their  possession,  or  the  possession  of 
their  agents. 

8.  Nor  wearing  apparel. 

9.  Nor  fish,  at  the  time  fishermen  may  b*  employed  in  catch- 
ing, salting  and  packing  the  same,  or  while  they  remafa  in 
their  possession,  or  that  of  their  agents,  unsold. 

10.  Nor  to  household  manufactures. 

11.  Nor  judgments,  bonds,  mortgages,  promissory  notes  or 
other  securities,  belonging  to  any  bank  or  other  incorporated 
institution,  the  capital  stock  whereof  is  made  subject  to  taxa- 
tion by  tt>6  provisions  of  this  act. 

12.  Nor  to  any  goods,  Wares,  merchandizes  or  other  pro- 
perty belonging  to  persons  not  residents  of  this  State,  in  the 
hands  of  factors  in  this  State,  for  sale. 

By  the  33rd  section  of  this  act,  it  was  declared,  that  upon 
the  argument  of  any  appeal  under  this  act,  "neither  party  shall 
be  permitted  to  discuss  any  point  involving  merely  a  question 
of  value  or  of  regularity,  or  any  other  question  of  fact  merely 
which  may  appear  to  have  been  acted  on  by  the  levy  court, 
commissioners  or  appeal  tax  court,  as  the  case  may  be;  but 
the  proper  subject  matter  of  such  appeal,  shall  be  the  right  of 
the  General  Assembly  to  subject  to  valuation  and  assessment 
for  the  support  of  government,  property  which  is  hereby  made 
subject  thereto,  and  the  right  of  the  General  Assembly  to  ex- 
empt from  valuation  and  assessment,  property  which  is  hereby 
exempted,  and  to  make  such  provision  for  such  valuation,  as- 
sessment and  exemption  as  is  herein  prescribed,  and  the  con- 
formity or  otherwise  of  valuation,  decision  or  other  proceeding 
objected  against,  with  the  provisions  of  this  act." 

Under  this  act,  the  appeal  tax  court  of  the  city  of  Baltimore 
proceeded  to  value  and  assess  the  capital  stock  of  the  Union 
Bank  of  Maryland,  and  also  to  value  and  assess  its  real  pro- 
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perty  in  this  State,  including  the  banking  house  of  the  said 
bank,  and  also  its  furniture  and  fixtures  in  the  banking  house. 
This  bank  held  as  proprietor,  various  houses  and  lots  other  than 
its  banking  house.  It  appeared  from  the  record,  that  the  stock 
of  the  said  bank  belonged  in  part  to  various  persons  not  resi- 
dents of  the  State  of  Maryland,  but  residents  of  other  parts  of 
the  United  States,  and  of  foreign  countries. 

That  another  portion  of  said  stock  belonged  to  various  citi- 
zens of  this  State,  and  to  certain  incorporated  literary  and 
charitable  institutions,  viz:  the  Baltimore  Female  Orphan 
Asylum;  the  Benevolent  Society  of  Baltimore;  the  Marine 
Charitable  Society ;  the  Medical  and  Chirurgical  Faculty  of 
Maryland ;  the  Baltimore  General  Dispensary,  and  the  Saint 
Andrew's  Society.  From  such  assessments  all  the  stockhold- 
ers respectively,  and  the  said  Union  Bank  of  Maryland,  ap- 
pealed to  this  court. 

It  also  appeared,  that  certain  stock  held  by  the  Baltimore 
Insurance  Company,  in  the  Mechanics  Bank  of  Baltimore;  in 
the  Chesapeake  Bank ;  in  the  Union  Bank  of  Maryland ;  in 
the  Merchants  Bank  of  Baltimore : 

That  certain  stock  held  by  the  Baltimore  Fire  Insurance 
Company,  in  the  Mechanics  Bank  of  Baltimore ;  in  the  Far- 
mers and  Merchants  Bank ;  in  the  Bank  of  Baltimore  ;  in  the 
Union  Bank  of  Maryland ;  in  the  Merchants'  Bank,  and  in 
the  Farmers  and  Planters  Bank: 

That  certain  stock  held  by  the  Chesapeake  Bank  of  Balti- 
more, in  the  Mechanics  Bank  of  Baltimore ;  in  the  Bank  of 
Baltimore ;  and  the  Citizens  Bank  of  Maryland ;  and  in  the 
Commercial  and  Farmers  Bank  of  Maryland;  in  the  Union 
Bank  of  Maryland ;  in  the  Merchants  Bank : 

That  certain  stock  held  by  the  Firemens  Insurance  Com- 
pany. 

The  Maryland  Insurance  Company. 

The  Merchants  Fire  Insurance  Company. 

The  Neptune  Insurance  Company. 

The  Patapsco  Bank  of  Maryland. 

The  American  Insurance  Company. 
16         v.12 
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The  Farmers  and  Planters  Bank. 

The  Farmers  and  Merchants  Bank. 

The  General  Insurance  Company. 

The  Maryland  Insurance  Company. 

The  Merchants  Bank  of  Baltimore. 

The  Baltimore  and  Susquehanna  Rail  Road  Company. 

The  Neptune  Insurance  Company. 

The  Powhattan  Manufacturing  Company. 

The  Western  Bank. 

The  Baltimore  Life  Insurance  Company, 

The  Union  Insurance  Company,  and 

The  American  Life  Insurance  Company. 

In  the  Mechanics  Bank  of  Baltimore ;  the  Farmers  and 
Merchants  Bank ;  the  Marine  Bank ;  the  Chesapeake  Bank ; 
the  Bank  of  Baltimore ;  the  Citizens  Bank  of  Baltimore ; 
the  Commercial  and  Farmers  Bank ;  the  Franklin  Bank  of 
Baltimore ;  the  Union  Bank  of  Maryland ;  the  Merchants 
Bank;  the  Western  Bank,  and  the  Farmers  and  Planters  Bank. 
The  Farmers  and  Merchants  Bank  being  holders  of  1711 
shares  of  its  own  stock  : 

Was  valued  and  refuted  to  be  taxed  by  the  appeal  tax  court 
aforesaid,  and  from  which  refusal,  the  State  in  the  name  of 
the  said  court,  appealed  to  this  court. 

It  further  appeared  by  the  record  in  these  causes,  that  George 
M.  GUI  was  assessed  upon  mortgages  (an  account  of  which 
he  bad  rendered,)  to  amount  of  $7,000,  from  which  he  claim- 
ed to  be  exempt  from  taxation,  because  he  owed  a  larger  sum 
on  mortgage,  and  that  under  the  bill  of  rights  he  could  only 
be  taxed  upon  his  actual  worth,  while  in  fact  he  was  taxed 
upon  all  his  real  and  personal  property,  including  mortgages 
to  him,  without  deduction  for  the  sum  due  by  him  on  mort- 
gage, and  from  which  he  Appealed  to  this  court. 

It  also  appeared  from  the  same  records,  that  Charle9  F. 
Mayer  was  assessed  on  debts  due  to  him  secured  by  mortgage 
of  real  property,  and  on  bank  stocks  held  by  him,  he  con- 
tending that  his  mortgage  claim  was  not  taxable,  the  mort- 
gagor being  in  respect  of  the  mortgaged  estate  alone  taxable. 
From  this  judgment  of  the  appeal  tax  court  of  the  city  of  Bal- 
timore, he  appealed  to  this  court. 
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It  also  appeared  as  aforesaid,  that  the  Washington  College 
was  assessed,  on  the  college  lot,  buildings,  and  furniture,  and 
that  Dr.  Samuel  K.  Jennings,  who  had  a  judgment  against  the 
said  college,  was  also  assessed.  It  was  admitted  that  Dr. 
Jennings  had  advanced  for  the  erection  and  furniture  of  the 
college  about  eleven  thousand  dollars,  and  to  enable  him  to 
borrow  money  on  the  property  of  the  institution,  the  profes- 
sors of  the  college  confessed  the  judgment  to  him,  and 
he  contended  that  the  property  being  taxed,  is  as  much,  as  in 
justice  ought  to  be  claimed,  the  judgment  and  the  property  on 
which  it  is  dependent  being  identical.  From  this  judgment 
the  college  and  Dr.  Jennings  both  appealed. 

It  also  appeared  as  aforesaid,  that  the  Savings  Bank  of 
Baltimore  was  in  possession  of  certain  bank  stocks  and  other 
securities,  viz :  stocks  in  banks  incorporated  by  this  State, 
turnpike  road  stock  and  mortgages,  which  were  assessed — 
the  Savings  Bank  appealed. 

It  further  appeared,  that  Daniel  Atler  and  various  other 
stockholders  of  the  American  Life  Insurance  and  Trust  Com- 
pany, (an  institution  incorporated  by  the  State  of  Maryland,) 
not  residents  in  Maryland,  were  assessed  upon  their  capital 
stock  therein,  from  which  they  severally  appealed. 

It  also  appeared,  that  the  Philadelphia,  Wilmington  and 
Baltimore  Rail  Road  Company,  were  assessed  by  the  commis- 
sioners of  Harford  county,  viz :  To  the  several  parcels  or 
tracts  of  land  held  and  occupied  by  the  said  company  from 
the  Gunpowder  Falls  to  the  Susquehanna  river,  containing  to- 
gether 200  acres,  valued  at  $2,000.  To  the  houses  and  other 
improvements  on  the  road,  and  at  Havre  de  Grace,  valued  at 
$15,000.  The  rail  road  track  within  the  limits  of  Harford 
county,  valued  at  $95,000.  The  steam  ferry  boat  at  Havre 
de  Grace,  valued  at  $15,000;  in  all  $127,000,  on  which  the 
tax  was  levied  under  the  act  of  1841.  The  company  appealed 
from  said  decision. 

The  resident  and  non-resident  stockholders  of  the  Farmers 
and  Merchants  Bank  of  Baltimore,  and  the  said  bank  as  in 
the  case  of  the  Union  Bank  of  Maryland,  were  assessed,  and 
appealed  from  the  same  to  this  court. 
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Similar  appeals  were  taken  by  all  the  stockholders  in  the 
cases  of 
The  Mechanics  Bank  of  Baltimore. 
The  Bank  of  Baltimore. 
The  Marine  Bank  of  Baltimore. 
The  Commercial  and  Farmers  Bank  of  Baltimore. 
The  Citizens  Bank  of  Baltimore. 
The  Merchants  Bank  of  Baltimore. 
The  Farmers  and  Planters  Bank  of  Baltimore. 
The  Western  Bank,  and 
The  Chesapeake  Bank ;   to  this  court. 

These  appeals  were  argued  before  Buchanan,  C.  J.,  Ste- 
phen, Abcher,  Dorsey,  Chambers  and  Spence,  Judges. 

In  their  argument,  the  Bill  of  Rights  of  Maryland  and 
various  acts  of  Assembly  were  referred  to,  viz: 

13th  S$ction%  BUI  of  Rights. — That  the  levying  taxes  by  the 
poll  is  grievous  and  oppressive,  and  ought  to  be  abolished  ; 
that  paupers  ought  not  to  be  assessed  for  the  support  of 
government;  but  every  other  person  in  the  State  ought  to 
contribute  his  proportion  of  public  taxes  for  the  support  of 
government,  according  to  his  actual  worth  in  real  or  personal 
property  within  this  State ;  yet  fines,  duties  or  taxes  may 
properly  and  justly  be  imposed  or  laid  with  a  political  view, 
for  the  good  government  and  benefit  of  the  community. 

By  the  act  of  1821,  ch.  131,  entitled,  an  act  to  incorporate 
a  company  to  make  a  turnpike  road  from  Boonsborough  to 
Hagerstown,  and  for  the  extension  of  the  charters  of  the  sev- 
eral banks  in  the  city  of  Baltimore^  and  for  other  purposes  ; 
it  was  recited  in  the  preamble  to  be  the  interest  of  the  State, 
that  a  turnpike  road  leading  from  Boonsborough  to  Hagerstown, 
in  Washington  county,  should  be  made,  and  it  is  represented  to 
the  Legislature  that  the  banks  hereafter  mentioned  are  willing  to 
roakethesame,  if  an  extension  of  their  several  charters  begranted 
to  them  as  they  were  heretofore  extended.  Therefore,  Be  it  en- 
acted, &c,  (after  making  provision  for  building  the  turnpike.) 

7th  section.  That  on,  &c,  and  annually  thereafter,  the  pres- 
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ident,  directors  and  company  of  the  aforesaid  banks,  shall  pay 
to  the  Treasurer  of  the  Western  Shore  of  Maryland,  the  sum 
of  twenty  cents  on  every  hundred  dollars  of  the  capital  stock 
of  each  bank  actually  paid  in,  or  which  may  hereafter  be  paid 
in,  and  any  of  the  said  banks  neglecting  to  make  such  pay- 
ment for  the  space  of  six  months  after  the  same  shall  have  be- 
come payable,  shall  thereby  forfeit  their  charters,  which  shall  then 
be  considered  null  and  void,  and  no  longer  continue  under  the 
provisions  of  this  act. 

8th  section.  That  the  charters  of  such  of  the  aforesaid  banks 
as  comply  with  the  provisions  and  conditions  of  this  act,  shall 
be  renewed  and  continued  until  the  year  1845,  &c. 

9th  section  appropriated  all  sums  of  money  received  under 
this  act,  to  be  a  fund  for  the  establishmenfagffree  schools. 

10th  section  pledged  sucturfolri^LjwMftfeb for  the  estab- 
lishment of  a  general  systcm^)fclree  schools  throughout  the 

State-  \j         &l$0&>\ 

11th  section  enacted,  tha«|j|yfcrrym^he  a»esaid  banks 

accepting  of  and  complying  Ipith  theJgr£££8^Jonditions  of 

this  act,  the  faith  of  the  StatS^WCTeoy  pledg*v  not  to  impose 

any  further  tax  or  burthen  upoiNiMftlitfflng  the  continuance 

of  their  charters  under  this  act. 

Act  of  1831,  chap.  296,  sec.  19.  Extract  from  the  charter  of 
the  Delaware  and  Maryland  Rail  Road  Company,  made  part  of 
the  charter  of  the  Philadelphia,  Wilmington  and  Baltimore  Rail 
Road  Company.  "And  the  shares  of  the  capital  stock  of  said 
company  shall  be  deemed  and  considered  personal  estate,  and 
shall  be  exempt  from  the  imposition  of  any  tax  or  burthen,  by 
the  State's  assenting  to  this  law,  except  upon  that  portion  of 
the  Gxed  works  of  said  company  which  lie  within  the  State  of 
Maryland,  and  that  any  tax  which  shall  hereafter  be  levied 
upon  said  section,  shall  not  exceed  the  rate  of  any  general  tax 
which  may  at  the  same  time  be  imposed  upon  similar  real  or 
personal  property  of  this  State  for  State  purposes." 

By  the  act  of  1834,  ch.  274,  the  acts  incorporating  the  sev- 
eral banks  in  the  city  of  Baltimore,  whose  charters  were  ex- 
tended by  the  act  of  December  session,  1821,  chap.  135,  were 
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upon  their  respective  compliance  with  the  provisions  of  this 
act,  declared  to  be  severally  extended  to  wit,  as  follows,  &c. 

2nd  section.  That  in  order  to  their  (the  said  banks,)  re- 
spective enjoyment  of  the  benefit  of  this  act,  the  said  corpora- 
tions shall,  on  the  first  day  of  January  in  the  year  1836,  and 
annually  thereafter,  respectively  pay  to  the  Treasurer  of  the 
Western  Shore,  upon  their  respective  capitals,  now  or  that 
shall  hereafter  be  paid  in,  the  sum  of  twenty  cents  upon  every 
hundred  dollars  of  said  capitals  respectively  ;  and  shall  also  pay 
to  the  Treasurer  in  two  equal  yearly  instalments,  computed 
from  the  passage  of  this  act,  their  respective  proportional  parts 
according  to  and  in  the  combined  ratio  of  their  respective  cap- 
itals paid  in,  and  of  the  time  for  which  their  charters  are  hereby 
respectively  continued  beyond  the  1st  day  of  January.  1845, 
the  sum  of  $75,000,  the  aggregate  of  the  assessments  hereby 
fixed  upon  the  capitals  of  the  said  corporations,  it  being  how- 
ever understood,  that  said  charge  of  twenty  cents  upon  said 
capital  is  not  additional  to  the  charge  as  prescribed  by  the 
7th  section  of  the  act  of  1821,  chap.  131,  as  to  the  terms  of  said 
act. 

3rd  section.  If  any  of  said  corporations  shall  fail  to  pay 
said  charge  of  twenty  cents  on  every  hundred  dollars,  for  the 
space  of  six  months  after  the  same  shall  be  payable  as  afore- 
said, this  act  as  to  the  corporations  so  in  default,  shall  be  null 
and  void. 

4th  section.  Same  as  3rd  section  in  relation  to  non-pay- 
ment of  instalments  under  2nd  section. 

Section  5.  And  be  it  enacted.  That  if  any  of  said  corpora- 
tions shall,  by  or  in  any  proceedings  whatsoever,  at  law  or  in 
equity,  attempt  to  call  in  question  or  to  dispute,  or  to  procure 
to  be  so  called  in  question  or  disputed,  the  validity  in  any  re- 
spect, or  to  arty  extent,  of  any  acts  that  have  been  or  may  be 
passed,  either  during  the  present  session  or  during  any  future 
session  of  the  Legislature  of  Maryland,  incorporating  any 
bank  within  the  limits  of  the  city  of  Baltimore,  or  to  attempt 
to  restrain  or  in  any  wise  interfere  with  the  exercise  of  the  cor- 
porate powers  that  shall  be  purported  to  be  granted  by  any 


Digitized  by  VjOOQIC 


OF  MARYLAND.  127 


The  Tax  Cum  under  March,  1641.— 1841. 


such  act  of  incorporation,  then  this  act  as  to  the  said  incorpo- 
ration so  attempting  or  procuring,  shall  be  null  and  void. 

Act  of  1835,  ch.  142,  entitled,  An  Act  relating  to  certain 
banks  in  the  city  of  Baltimore : 

Whereas,  by  the  eleventh  section  of  an  act  of  Assembly, 
passed  at  December  session  in  the  year  eighteen  hundred  and 
twenty-one,  chapter  one  hundred  and  thirty-one,  the  faith  of 
the  State  was  pledged  to  certain  banks  in  the  city  of  Balti- 
more, upon  certain  terms  and  conditions  therein  specified,  not 
to  impose  any  further  tax  or  burthen  upon  them  during  the 
continuance  of  their  charters  under  that  act ;  and  whereas, 
it  is  equitable  that  the  banks  subsequently  chartered  by  the 
State  of  Maryland,  should  stand  on  equal  footing  with  those 
banks — Therefore, 

Section  I.  Be  it  enacted  by  the  General  Assembly  of  Ma- 
ryland, That  the  faith  of  the  State  be,  and  it  is  hereby  pledged, 
to  impose  no  further  or  other  tax  or  burthen  upon  any  banks 
incorporated  since  the  year  eighteen  hundred  and  twenty-one, 
or  which  may  be  hereafter  incorporated,  than  such  as  may  be 
expressed  in  their  respective  charters,  and  such  as  without  vi- 
olation of  the  pledge  aforesaid,  may  be  imposed  on  the  banks 
which  complied  with  the  provisions  of  the  aforesaid  act  of 
eighteen  hundred  and  twenty-one. 

Sec.  2.  And  be  it  enacted.  That  the  municipal  authorities 
of  the  city  of  Baltimore,  shall  not  have  power  to  impose  or 
collect  from  any  bank  incorporated  after  the  passage  of  the 
said  act,  or  which  may  be  hereafter  incorporated,  or  upon  the 
stock  held  therein,  any  tax  which  they  may  not  lawfully,  and 
shall  not  equally  impose  upon  and  collect  from  the  banks,  or 
upon  the  stock  in  the  banks  which  have  complied  as  aforesaid, 
with  the  terms  and  conditions  of  the  said  act  of  Assembly. 

Sec.  3.  And  be  it  enacted.  That  in  the  said  act  of  eighteen 
hundred  and  twenty-one,  it  was  not,  nor  is  it  the  intention  of 
the  General  Assembly  of  Maryland,  to  exempt  from  taxation 
and  equitable  contribution,  to  the  common  burthens  for  State 
purposes,  the  property,  stock  or  dividends  severally  held  in 
or  derived  from  any  bank  in  this  State,  by  any  person  or  per- 
sons whatever,  but  that  the  true  intent  and  meaning  of  the 
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pledge  given  by  the  said  act  of  Assembly,  was  to  limit  the  tax- 
ation upon  the  franchises  only  by  the  banks  therein  mentioned. 
In  the  Court  of  Appeals  the  parties  entered  into  the  follow- 
ing agreement,  to  wit : 

It  is  agreed  that  the  appellant  Banks,  to  wit :— The  Union 
Bank  of  Maryland,  The  Bank  of  Baltimore,  The  Mechanics 
Bank  of  Baltimore,  The  Commercial  and  Farmers  Bank  of 
Baltimore,  The  Marine  Bank  of  Baltimore,  and  The  Farmers 
and  Merchants  Bank  of  Baltimore,  commonly  called  the  old 
Banks,  were  chartered  previous  to  the  year  1821 ;  and  that 
the  new  Banks,  to  wit : — The  Merchants  Bank  of  Baltimore, 
The  Farmers  and  Planters  Bank  of  Baltimore,  the  Citizens 
Bank  of  Baltimore,  and  the  Western  Bank  of  Baltimore,  were 
chartered  since  the  year  1830,  the  respective  periods  of  the 
incorporation  of  all  the  aforegoing  Banks  appearing  by  refer- 
ence to  theit  charters. 

It  is  admitted  that  the  old  Banks  have  duly  accepted  and 
complied  with  the  terms  and  conditions  of  the  act  of  1821, 
chap.  131,  the  manner  of  which  acceptance  appears  by  the 
paper  marked  A,  herewith  filed ;  and  have  also  accepted  and 
complied  with  the  provisions  of  the  act  of  1834,  chap.  274 ; 
and  it  is  also  admitted,  that  taxes  have  always  since  the  incor- 
poration of  said  Banks  been  levied  and  assessed  upon  their 
real  and  personal  property,  in  all  the  cities  and  counties  of 
this  State,  in  the  same  manner  as  upon  property  of  the  same 
kind  belonging  to  individuals,  and  that  said  taxes  have  always 
been  paid  by  said  Banks,  up  to  this  time.  And  it  is  further 
admitted,  that  said  Banks  did  not  at  the  time  of  the  enactment 
of  the  act  of  1841,  chap.  23,  nor  have  they  at  any  time  since, 
paid  or  redeemed  their  notes  or  other  obligations  in  specie. 

J.  Meredith, 

G.  L.  Dulany,  for  Appellants. 

B.  C.  Howard, 

A.  Constable, 

I.  N.  Steele,  for  Appellees. 


Digitized  by  VjOOQIC 


OF  MARYLAND.  129 


The  Tax  Cases  under  March,  1841— 1841. 


Dulany  on  the  part  of  the  appellant  Banks  insisted — 

1.  That  the  old  banks  having  accepted  of,  and  complied  with 
the  terms  and  conditions  of  the  act  of  1821,  chap.  131,  aeon- 
tract  was  created  by  the  11th  section  thereof  on  the  part  of  the 
State  "not  to  impose  any  further  tax  or  burthen"  upon  said 
banks  during  the  continuance  of  their  charters  under  the  8th 
section  of  said  act,  and  that  this  exemption  from  taxation  ex- 
tends to  all  the  property  of  said  banks,  real  and  personal. 

The  act  of  1841  is  void  as  respects  the  old  banks;  it  is  in 
direct  opposition  to  a  contract  entered  into  by  the  State  with 
them.  The  State  had  agreed  to  impose  no  further  burthens 
on  them.  She  might  lawfully  make  this  contract,  and  for  a 
consideration  exempt  them  from  taxation,  and  she  cannot  re- 
peal the  grant.  New  Jersey  vs.  Wilson,  7  Cranch,  164.  lb. 
2  Peter  Con.  Rep.  457. 

A  partial  release  of  the  taxing  power  may  be  exerted  for 
value.  Providence  Bank  vs.  Billings  and  Pittman,4  Peter,  561. 

The  I  lth  section  of  the  act  of  1821  is  a  contract,  and  valua- 
ble to  the  State.  A  charter  is  a  contract ;  a  franchise  is  pro- 
perty. Canal  Co.  vs.  Rail  Road  Co.  4  G.  §*  J.  1.  Regents  of 
University  of  Md.  vs.  Williams,  9  G.  #  J.  365. 

The  banks  had  the  power  to  contract  with  the  State ;  they 
had  a  capacity  to  contract.  What  right  does  the  contract  be- 
stow? What  are  the  extent  of  its  exemptions?  The  banks 
are  entitled  to  the  exemption.  Its  language  is  clear,  brief 
and  comprehensive.  It  is  perfect  and  absolute  in  its  terms. 
No  further  tax  or  burthen  is  to  be  imposed.  The  act  of  1841 
is  a  direct  violation  of  the  act  of  1821.  Light  and  darkness 
are  not  more  opposed— one  bestows  an  immunity,  the  other 
takes  it  away.  It  is  in  fact  so  clear,  that  it  is  difficult  to  make 
a  question  on  it.  It  is  said  this  exemption  only  applies  to  the 
franchise,  but  those  words  are  not  found  in  the  law.  The 
truth  lays  on  the  surface,  and  need  not  be  burrowed  for.  For 
all  rules  of  construction  are  out  of  this  case ;  the  words  of 
the  act  are  plain,  unambiguous  and  of  easy  meaning.  Dwaris 
<m  Stat.  40,  47. 

The  act  of  1821  exempts  the  banks  from  further  tax.  The 
17        v.12 
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act  of  1841  imposes  a  tax  of  20  cents  in  the  hundred  dollars. 
The  exemption  is  general — no  limitation,  and  the  words  must 
have  some  effect  After  a  franchise  granted,  it  could  not  be 
taxed ;  once  given,  it  cannot  be  re-called ;  but  the  power  to  tax 
is  the  power  to  destroy. 

In  this  State  no  property  is  liable  to  taxation ;  persons  are 
liable  to  be  taxed  in  respect  of  property.  13th  section  of  Mary- 
land Bill  of  Rights.  Property  is  referred  to,  to  graduate  the 
tax  laid  on  the  individual.  Immunity  from  tax  is  itself  a  fran- 
chise and  a  personal  privilege.  The  recitals  of  the  preamble 
of  the  act  of  1821,  shows  that  it  was  merely  to  extend  sev- 
eral charters.  The  preamble  does  not  disclose  the  entire  de- 
sign of  the  contracting  parties.  The  school  fund  and  the  ex- 
emption from  further  tax  are  not  mentioned  in  it.  The  old 
banks  are  clear  of  the  taxing  power  until  184(5 ;  and  the 
act  of  1841  is  void  as  to  them.  Then  who  constitute  the 
banks  ?  Who  the  contracting  parties  to  this  agreement  with 
the  State  ?  Who  is  exempted  from  burthens  in  futuro  ?  The 
stockholders.  A  bank  is  neither  separate  from,  exclusive, 
nor  independent  of  its  stockholders.  A  contract  with  the 
banks  is  necessarily  one  with  their  stockholders.  The  con- 
sideration is  paid  by  them  out  of  their  funds,  which  entitles 
them  to  the  exemption.  The  exemption  under  the  act  of 
1821,  is  a  personal  franchise  conferred  on  the  contracting  par- 
ties. It  relates  to  the  whole  body  of  stockholders.  The  banks 
were  required  to  accept  the  act  of  1821,  and  until  accepted 
by  the  proper  party,  no  extension  of  their  charters.  Then 
who  made  the  act  of  acceptance  ?  Was  it  the  banks  as  dis- 
tinct from  the  stockholders  ?  No,  it  was  the  stockholders  as 
distinct  from  the  bank.  It  was  an  acceptance  by  the  assem- 
bled stockholders,  which  was  acceptance  by  the  banks.  The 
Legislature  has  determined  that  the  terms,  bade  and  stock- 
holders, as  to  this  power,  are  identical.  Where  there  is  delib- 
erate purpose  to  make  a  grant,  it  is  construed  most  favorably 
for  the  grantee.  4  G.  if  J.  A  grant  to  a  body  is  to  all  the 
members  of  it.  Providence  Bank  vs.  Billings  Sf  Pittman,  4 
Peters,  562. 
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A  tax  upon  the  stock  is  a  tax  upon  the  social  character.  I 
maintain  the  banks  cannot  be  taxed  ce  nomine,  nor  the  stock- 
holders, which  are  the  bank. 

2.  That  the  1st  and  45th  sections  of  the  assessment  act  of 
1841,  chap.  23,  does  impose  upon  the  old  banks,  a  further 
tax  and  burthen,  in  violation  of  the  said  contract,  and  is  there- 
fore void  as  against  the  provisions  of  the  Constitution  of  the 
United  States. 

3.  That  if  the  said  assessment  law,  so  far  as  it  imposes  a  fur- 
ther tax  upon  the  old  banks,  should  be  declared  void,  for  the 
reason  aforesaid,  then  the  said  act  of  1841  is  equally  invalid, 
so  far  as  it  imposes  an  additional  tax  upon  the  new  banks,  as 
it  thereby  deprives  the  new  banks  of  the  immunity  from  fur- 
ther taxation,  granted  to  them  by  the  1st  section  of  the  act  of 
1835,  chap.  142 — which  immunity  from  further  taxation  is 
itself  a  franchise,  and  when  once  granted  cannot  again  be  ta- 
ken away.  But  if  it  could,  the  appellants  will  further  contend, 
that  according  to  the  true  construction  of  the  said  acts  of  1841 
and  1835,  it  was  not  the  design  of  the  Legislature  to  burthen 
the  new  banks  with  any  additional  tax,  which  would  not 
equally  apply  to  the  old  ones. 

The  3rd  section  of  the  act  of  1835,  is  a  legislative  declara- 
tion after  the  contract  made.  That  act  is  nugatory  as  to  the  act 
of  1821.  No  interpretation  can  be  given  by  the  Legislature 
to  the  act  of  1821.  That  is  a  judicial  power.  The  act  of 
1835  does  not  depart  from  the  equity  of  1821.  It  was  not  the 
design  to  tax  the  new  banks — those  created  since  1821 — if 
those  prior  could  not  also  be  taxed.  Canal  Co.  vs.  Rail  Road 
Co.  4  Gill  tf  John.  5. 

4.  That  the  imposition  of  a  new  tax  of  20  cents  on  every  one 
hundred  dollars'  worth  of  property,  upon  both  the  new  and  old 
banks,  in  addition  to  the  tax  heretofore  paid  by  them,  is  un- 
equal and  oppressive,  and  in  violation  of  the  13th  section  of 
the  Bill  of  Rights. 

This  would  make  40  cents  in  the  hundred  dollars  to  stock- 
holders, while  the  rest  of  the  community  pay  20  cents.  A 
double  tax  is  unequal  and  unjust. 
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5.  That  the  taxation  of  the  stock  of  foreign  or  non-resident 
stockholders  of  said  banks,  is  against  the  Bill  of  Rights,  and 
therefore  void. 

This  tax  is  against  the  13th  section  of  the  Bill  of  Rights  of 
Maryland.     Osbornvs.  Inhabitants  o/Danvers,  6  Pick.  100. 

Both  the  person  and  property  must  be  in  the  State  before 
the  taxing  power  attaches.  Great  Barrington  vs.  County  Com- 
missioners of  Berkshire,  16  Pick.  572. 

I.  N.  Steele,  Deputy  Attorney  General,  Constable  and 
Howard,  for  the  Appeal  Tax  Court  as  appellee,  contended — 

1.  That  at  the  time  of  passing  the  general  assessment  law  of 
1841,  there  was  no  contract  existing  between  the  State  and 
the  banks  or  any  of  them,  or  the  stockholders  therein,  or  any 
of  them,  by  which  any  of  the  banks  or  stockholders  can  claim 
an  exemption  from  the  taxation  imposed  upon  them  by  the 
said  act  of  1841. 

2.  That  the  contract  between  the  State  and  the  old  banks,  if 
there  be  any  contract,  extends  only  to  an  exemption  from  fur- 
ther "taxes  or  burthens"  of  the  corporate  privileges  of  bank- 
ing ;  and  does  not  exempt  the  property,  either  real  or  personal 
of  said  banks,  or  the  individual  stockholders  therein. 

The  act  of  1821  is  a  contract ;  yet  we  construe  it  as  a  law ; 
or  we  construe  it  as  a  will ;  we  look  to  the  law  or  the  will  for 
the  intent.  It  is  not  to  be  construed  most  favorably  for  the 
grantee.  In  construing  laws  we  have  a  right  to  look  to  the  occa- 
sion which  produced  them  ;  the  practice  and  usage  under  them. 
They  are  not  to  be  enlarged  by  implication.  Exemptions  from 
taxes  must  arise  from  distinct  legislative  powers.  Providence 
Bank  vs.  Billings  fy  Pittman,  4  Peters,  560,  561.  Charles 
River  Bridge  vs.  Warren  Bridge,  11  Peters,  546-7-8. 

The  taxing  power  is  vital  and  essential  to  all  communities. 
It  is  a  power  retained  from  necessity  ;  not  to  be  surrendered 
nor  yielded  by  implication.  What  is  exempted  and  clearly 
given,  is  allowed,  but  no  more.  Dartmouth  College,  4  Wheat. 
699,  700.     Portland  Bank  vs.  Apthorp,  12  Mass.  252. 
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A  consideration  need  not  appear  for  a  law  passed  in  favor  of 
a  corporation.     Jing.  #  Jlmes,  265.     2  Harr.  #  J>  80. 

In  construing  the  act  of  1821,  and  determining  its  nature, 
we  may  look  back  to  the  occasion  of  passing  it.  8  T.  Rep. 
468,  472.     11  John.  77.     1  JV.  Y.  Laws,  1801,  556. 

The  words,  shall  not  be  taxed  by  any  law  of  this  State,  held 
in  New  York  a  total  exemption  from  taxes. 

But  here  the  franchise  only  is  exempted.  The  word  further 
in  this  act  imports  similarity.  It  compels  us  to  look  back — no 
tax  ejusdem  generis  can  be  laid.  1817,  chap.  156.  4  Wheat. 
316.     1835,  chap.  142,  sec.  2.     1821,  chap.  192. 

The  act  of  1834  is  in  effect  a  re-enactment  of  the  act  of 
1821.  Two  Legislatures  granted  the  same  privileges,  on  the 
same  principles. 

When  before  a  charter  expires,  it  is  renewed  or  extended  to 
a  more  distant  period,  from  the  moment  it  is  accepted  it  is  a 
new  grant.  The  old  grant  is  merged,  and  the  bank  then  exists 
under  the  new  law.  Such  was  the  effect  of  the  act  of  1834. 
It  calls  for  a  tax  from  the  year  1836,  though  the  banks  existed 
under  1821  until  1845,  and  they  are  now  paying  under  the  act 
of  1834,  what  is  called  the  school  fund. 

As  to  the  2nd  branch  of  the  2nd  point  of  the  appellee,  the 
right  of  the  State  to  impose  a  tax  on  the  stock  of  resident 
stockholders.  The  same  meaning  is  to  be  attached  to  the 
word  bank  in  the  2nd  and  11th  sections  of  the  act  of  1821. 
The  term  bank,  as  there  used,  does  not  refer  to  stockholders. 
It  treats  with  them  in  the  aggregate  as  a  bank,  and  so  con- 
tracts with  them.  7  Dana,  338.  The  right  to  tax  a  bank  is 
distinct  from  the  right  to  tax  stockholders.  1  Nott  8f  Mc- 
Cord>  527.     2  Baily  Rep.  656. 

The  case  of  4  Wheat.  316,  gives  an  exception  to  the  gen- 
eral rule  of  exemption. 

A  tax  upon  stock  is  paid  by  the  individual  owner,  and  not 
by  the  bank. 

3.  That  even  if  the  contract  should  be  construed  to  exempt 
the  real  and  personal  property  of  the  old  banks,  and  the  pro- 
perty of  the  stockholders  therein,  yet  such  exemption  does  not 
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extend  to  the  new  banks  or  those  chartered  since  1830;  and 
moreover,  that  the  power  of  revocation,  in  certain  cases,  m 
these  charters,  reserves  to  the  State  the  power  of  passing  the 
general  assessment  law. 

4.  That  the  imposition  of  a  tax  of  20  cents  upon  every  $100 
worth  of  property,  upon  both  the  old  and  new  banks,  under 
the  said  assessment  law,  is  neither  unequal,  or  oppressive,  nor 
in  violation  of  the  Bill  of  Rights. 

5.  That  taxation  upon  property  within  this  State,  wherever 
the  owners  may  reside,  is  not  against  the  Bill  of  Rights. 

The  13th  section  of  our  Bill  of  Rights  is  a  limitation  of  the 
power  to  tax,  and  not  a  grant  of  the  taxing  power.  It  is 
not  forbidden  to  tax  non-residents.  4  Wheat  428.  4  Peter, 
564.     1  Jfott  £  McCord,  527. 

There  was  no  period  when  the  real  property  of  non-resi- 
dents was  not  taxed.     1781,  chap.  4.     1785,  chap.  83. 

Meredith,  for  the  Banks. 

The  banks  repelling  the  tax  stand  on  different  grounds. 
Those  before  1830,  nine  in  number,  stand  on  the  ground  of 
contract  created  by  the  act  of  1821.  The  stockholders  occupy 
the  same  ground.  Those  since  1830  place  their  defence  on 
the  act  of  1835,  which  they  say,  is  a  contract  or  equivalent  to 
a  contract — a  grant  of  an  immunity  as  extensive  as  that 
yielded  to  the  old  banks  by  the  act  of  1821. 

In  regard  to  the  old  Banks  four  questions  include  the  whole 
controversy — 

1.  The  meaning  and  true  interpretation  of  the  contract  of 
1821  ? 

2.  If  that  contract  amounts  to  a  total  exemption  or  relin- 
quishment of  all  power  of  taxation,  was  the  Legislature  of 
Maryland  competent  to  conclude  it? 

3.  Was  the  contract  in  full  force  when  the  act  of  1841  passed, 
or  was  it  affected  by  the  act  of  1834? 

4.  If  in  full  force,  did  the  act  of  1841  impair  it?  and  I 
conclude  from  this,  that  if  the  act  of  1841  did  impair  it,  it  was 
void. 
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I  do  not  propose  to  argue  the  second  question.  It  is  no 
longer  open.  It  is  decided  by  the  State  of  New  Jersey  vs. 
Wilson,  7  Cranch.  No  struggle  can  distinguish  that  case 
in  principle  from  my  second  proposition.  New  Jersey  parted 
with  the  power  of  taxation  over  certain  lands  in  her  territory 
as  effectually  as  the  Colonial  Government  of  the  same  had 
parted  with  it.  In  the  case  of  the  Providence  Bank,  the  same 
principle  was  maintained.  Where  a  valid  contract  has  passed 
between  a  State  and  a  corporation,  the  courts  will  not  say  it 
is  not  competent  to  a  State  to  relinquish  the  power  of  taxing 
for  a  valuable  consideration.  Where  is  the  objection  to  the 
exercise  of  this  power  ?  What  is  an  exemption?  It  is  a  fran- 
chise ;  it  is  an  immunity.  An  immunity  from  taxation  is  no 
more  nor  less  than  a  franchise.  All  charters,  to  all  companies, 
are  exemptions.  Franchises  conferred  are  a  part  of  the  Eminent 
Domain.  It  is  said  this  is  a  tremendous  power.  But  is  that 
an  argument  to  a  court  of  justice?  Possibility  of  abuse  is  no 
argument  to  establish  the  non-existence  of  a  power.  Alt 
power  is  discretionary ;  it  may  be  illy  directed.  The  responsi- 
bility is  on  the  Legislature.  They  may  call  on  their  courts  to 
correct  all  abuses  of  power.  The  decisions  are  conclusive  o» 
this  point. 

First  Question.  What  is  the  meaning  and  interpretation  of 
the  eleventh  section  of  the  act  of  1821  ?  What  creates  the 
contract  on  which  we  rest  ?  It  is  the  grant  of  a  total  exemp- 
tion, whether  of  the  franchise,  or  of  all  the  property  held  by  the 
corporations  in  this  State.  Our  opponents  say  it  merely  ex- 
empts the  franchise.  They  admit  to  some  extent  at  least,  the 
power  has  been  relinquished.  To  what  extent  I  am  now  about 
to  discuss.  It  is  a  question  of  great  importance — of  consti- 
tutional law  always  important — the  decision  of  which  may  se- 
riously affect  the  financial  concerns  of  Maryland.  It  also  af- 
fects important  interests  of  corporations  and  individuals.  You 
are  not  to  look  to  the  present  condition  of  the  State,  though 
compelled  to  summon  to  her  assistance  all  her  aid.  If  she  has 
the  right,  let  her  have  all  the  benefit  to  redeem  her  violated 
faith ;  but  I  trust  a  still  greater  stain  may  not  be  affixed  to  this 
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State,  by  again  violating  her  faith  upon  another  sacred  point. 
The  eleventh  section  of  the  act  of  1821  contains  a  contract. 
In  a  statute  we  are  to  be  governed  by  the  intent  on  its  face. 
We  collect  the  intent  from  the  words  of  plain,  unequivocal 
import.  Where  there  is  no  ambiguity  you  proceed  no  further. 
Ambiguous  words  may  drive  you  to  other  laws.  If  the  lan- 
guage is  significant,  the  courts  may  not  go  out  of  it  in  search 
of  intention.  Dwar.  on  Stat.  9  Law  Library ,  51.  In  the  absence 
of  express  words,  or  a  strong  implication,  the  court  will  not 
presume  a  grant.  With  these  rules  to  guide  us  let  us  come 
to  the  language  of  this  eleventh  section.  It  pledges  the 
faith  of  the  State,  on  the,  banks  complying  with  that  law,  not 
to  impose  any  further  tax  or  burthen  on  them.  The  whole 
stress  of  the  argument  turns  on  the  meaning  of  the  word  far- 
ther in  this  connexion.  What  is  it  in  common  parlance  ?  No- 
further  injury — does  that  mean  that  one  will  do  no  further  in- 
jury of  the  same  kind  ?  Rather  is  it  not — no  further  injury  of 
any  kind.  This  word  is  used  for  additional.  It  is  often  used 
as  a  substitute,  for  additional — for  other,  in  that  sense  I  apply 
it.  It  is  said  further  burthens  refer  to  burthens  of  the  same 
species,  and  that  the  latter  words  are  to  be  supplied.  It  is 
said  the  contract  to  exempt  is  not  to  be  extended  beyond  that 
interpretation.  To  which  we  reply,  the  road  was  agreed  to 
be  constructed,  and  was  constructed,  and  a  school  tax  agreed 
to  be  paid  for  the  extension  of  the  charters,  with  the  clause  of 
exemption — an  extension  for  twenty  years  with  an  exemption, 
provided  the  banks  would  build  the  road  and  pay  the  school 
tax — and  we  must  look  to  the  act  itself,  and  not  to  the  votes 
and  proceedings  of  the  Legislature  which  led  to  its  adoption, 
for  its  true  meaning.  The  construction  given  to  the  word  fur- 
ther leads  to  absurd  conclusions.  None  could  anticipate  that 
the  Legislature  would  impose  further  burthens  of  the  same 
kind,  to  the  price  paid  for  those  extended  charters.  The  con- 
tract is  admitted  to  be  inviolate.  None  could  anticipate  that 
the  Legislature  would  encroach  on  the  Constitution.  As  to 
any  argument  derived  from  the  practice  of  the  bank,  and  their 
payment  of  other  taxes — if  this  was  wrong,  acquiescence  in  the 
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wrong  canoot  make  the  act  of  1841  a  constitutional  exercise 
of  power. 

A  tax  under  the  Bill  of  Rights  must  be  uniform,  and  must 
be  imposed  for  political  purposes. 

Third  Point  of  Appellant.  The  act  of  1834  is  prospective 
in  its  provisions.  It  contains  a  grant  from  the  expiration  of 
the  charter  under  the  act  of  1821.  It  protects  the  banks  and 
recognizes  the  act  of  1821.  It  gives  an  equivalent  for  banks 
relinquishing  the  faith  of  the  State,  not  to  object  to  further 
grant  of  banking  privileges  in  Baltimore.  The  act  of  1835, 
is  a  recognition  of  the  existence  of  exemptions  under  the  act 
of  1834,  and  extends  them  to  the  new  banks.  If  the  exemp- 
tion of  1821  is  total,  constitutional,  unaffected  by  the  act  of 
1834,  then,  by  the  act  of  1841,  imposing  a  tax  on  the  real  and 
personal  property  of  those  banks,  and  their  stockholders,  is 
the  contract  of  1821  affected  ?  As  regards  the  banks  them- 
selves, there  can  be  no  question  about  it.  The  act  of  1821 
was  a  contract  between  the  State  and  the  banks.  If  the  ex- 
emption was  total,  the  real  and  personal  property  of  the  banks 
come  within  it — upon  its  true  construction  both  are  exempted* 
If  the  exemption  be  partial,  there  is  an  end  of  the  cause. 

What  is  a  bank  with  reference  to  the  capital  of  the  institu- 
tion ?  The  capital  stock  is  under  the  sole  control  of  the  di- 
rectors. The  stockholders  have  no  control  there;  they  are 
only  entitled  to  dividends,  profits  made  by  the  capital.  What- 
ever portion  of  the  capital  a  stockholder  has  paid,  it  must  en- 
dure to  the  end  of  the  charter.  He  has  only  residuum.  The 
corporation  is  a  trustee  for  the  stockholders,  for  each  and  for 
all.  An  agent  with  power  to  contract ;  to  bind  the  stockhold- 
ers collectively.  All  its  acts  are  those  of  an  agent,  and  they 
enure  to  the  benefit  of  every  and  each  stockholder.  The  tax 
of  1841  is  on  property.  The  capital  stock  of  a  bank  includes 
all  its  property ;  each  stockholder  has  only  a  residuary  interest. 
The  exemption  then  protects  capital  stock  or  it  affords  no  pro- 
tection at  all.  The  act  of  1841  taxes  such  capital.  The  Le- 
gislature so  understood  it.  Now  the  power  to  exempt  is  con- 
tested, yet  the  Legislature  claimed  that  right  in  1821.  If  it 
18        v.12 
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exists,  the  act  of  1841  is  an  infraction  of  it,  and  to  say  that  a 
tax  on  property  is  not  a  tax  on  stock,  and  hence  no  infraction 
of  the  exemption,  is  an  evasion  unworthy  of  the  State.  It 
destroys  the  whole  value  of  the  exemption.     7  Danay  338. 

The  intention  of  the  Legislature  as  to  the  new  banks,  is 
manifested  in  the  act  of  1835,  chap.  142,  the  preamble  and 
first  section.  The  ruling  principle  was  to  bring  about  equality 
between  them  and  the  elder  institutions.  It  is  said  the  act  of 
1821  is  repealed;  we  say  it  is  irrepealable.  An  executed  con- 
tract which  cannot  be  touched.     13  Connec.  87,  95. 

With  regard  to  non-resident  stockholders,  the  language  of 
the  thirteenth  section  of  our  Bill  of  Rights  is  as  explicit  as  words 
can  well  be.  The  person  taxed  must  be  in  the  State.  The 
property  and  person  must  both  reside  in  the  State.  That  con- 
currence is  essential  to  the  taxing  power.  The  acts  adverted 
to  by  my  opponents  do  not  impose  taxes  on  non-residents.  It 
does  not  appear  that  in  their  application,  they  included  non- 
residents. In  the  Kentucky  case  the  stock  of  non-residents 
was  not  held  liable  to  tax,  and  the  policy  of  taxing  them  in 
Maryland  has  been  greatly  exaggerated.  It  would  hardly 
diminish  the  capital  of  the  State.  For  if  foreign  capitalists 
are  not  taxable,  they  would  be  induced  to  throw  in  more  funds 
here,  of  which  the  public  would  reap  advantage  in  another 
form.  The  act  of  1841,  chap.  23,  sec.  17,  imposes  a  tax  on 
non-resident  stockholders,  and  obliges  the  banks  to  pay  it. 
This  is  making  one  man  pay  the  debt  of  another.  Makes  the 
bank  assume  the  validity  of  the  law,  pay  on  the  strength  of 
it,  and  take  the  chances  of  recovery  back.  A  regulation 
which  has  no  sanction  under  our  Bill  of  Rights. 

J.  Mason  Campbell  for  the  Chesapeake  Bank. 

After  referring  to  the  13th  section  of  the  Maryland  Bill  of 
Rights,  maintained,  that  our  constitution  did  not  contemplate 
taxing  property  or  persons  beyond  the  State.  The  situs  must 
be  within  the  State.  Jurisdiction,  and  the  right  to  tax,  were 
co-extensive,  and  the  State  could  not  tax  beyond  its  jurisdic- 
tion. The  stock  of  non-residents  in  our  chartered  banks, 
hence,  could  not  be  taxed. 
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Next  in  point  of  fact,  a  double  tax  has  been  imposed  upom 
die  banks.  All  their  real  and  personal  property  is  taxed,  and 
the  shares  of  the  capital  stock  are  also  taxed.  Now  with  re- 
ference to  the  charter  of  these  companies,  the  manner  of  their 
creation  and  organization,  a  tax  upon  their  property,  and  the 
shares  of  stock  in  them,  is  in  point  of  fact  a  double  tax.  The 
dividends  of  such  institutions  are  no  tests  of  intrinsic  value. 
These  depend  on  temporary  circumstances.  There  may  be  no 
dividends.  The  purchaser,  to  determine  the  value  of  stock, 
looks  behind  the  shares ;  he  looks  at  that  of  which  the  shares 
are  the  representation — the  property  of  the  corporation.  He 
regards  the  general  condition  and  value  of  all  the  property,  and 
from  these  deduces  value  of  shares.  He  considers  shares  and 
property  as  identical,  and  not  two  distinct  subjects  of  property 
of  different  values.  They  combined  have  but  one  value.  The 
stock  is  the  representative  of  the  value  of  the  whole  property 
of  a  corporation.  Every  corporation  has  a  distinct  object,  no 
matter  what.  When  the  Legislature  creates  it,  the  capital  is 
paid  in,  but  it  is  soon  converted  into  the  objects  for  which  it 
was  created.  The  money  is  transmuted  into  the  objects  of 
the  corporation.  Let  a  rail  road  for  instance  be  wound  up— 
that  is  a  test.  What  is  the  subscriber's  right.  Make  a  divi- 
dend among  share-holders,  and  each  would  get  one-twenty 
thousandth  part  of  a  road.  Money  value  of  stock  must  be  dis- 
missed from  our  ideas.  4  Peter,  562. 

In  such  cases  there  is  no  new  creation  of  property ;  it  has 
only  changed  hands.  Individuals  have  surrendered  their 
money;  contributed  it ;  put  it  into  a  common  reservoir — where 
is  the  property  ?  There  exists  in  such  case  but  one  species  of 
property  ?  Who  has  the  actual  worth  ?  In  this  respect  a  cor- 
poration is  the  similar  of  a  partnership— one  flows  from  the 
law,  the  other  from  the  act  of  the  party. 

The  power  to  exempt  from  taxation  is  not  expressly  granted 
to  the  Legislature ;  but  the  taxing  power  is  fully  given  as  to 
persons  and  property  within  the  State ;  to  exempt  them  is  but 
the  repression  of  that  authority.  The  State  has  all  power  over 
the  subject  but  what  is  denied,  and  to  make  a  case  of  want  of 
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power  to  exempt,  the  denial  of  such  power  must  be  shown  in 
the  constitution.  New  Jersey^  Massachusetts  and  Connecticut, 
all  exempt  particular  subjects  from  taxation.  It  is  a  question 
entrusted  to  legislative  discretion.  7  Cranch,  165.  2  Pick. 
403.     7  Pick.  110. 

The  power  to  exempt,  frequently  exercised  by  the  Legisla- 
ture of  Massachusetts.  1779,  80 ;  1794,  chap.  33 ;  1794, 
chap.  66;  1796,  chap.  17. 

The  act  of  this  State,  of  1821,  chap.  191,  contains  many  ex- 
emptions from  the  taxing  power ;  the  soldiers'  lands  in  Alle- 
gany, in  their  hands  or  in  the  hands  of  their  descendants,  were 
exempted. 

Upon  the  appeal  of  the  Appeal  Tax  Court  from  the  refu- 
sal to  assess  certain  property  of  the  Baltimore  and  Susquehanna 
Mail  Road  Company.  "It  was  admitted,  that  the  rail  road  com- 
"  pany  had  conveyed  to  the  State  of  Maryland  all  its  lands  and 
"  tenements,  capital  stock,  estates  and  securities,  and  goods 
"  chattels,  property  and  rights,  now  or  at  any  time  hereafter  to 
"  be  acquired  ;  and  the  nett  tolls  and  revenues  of  the  eom- 
"  Pany> as  an  indemnity  to  the  State  against  the  obligations  un- 
"  der  which  the  State  has  come,  on  account  of  it,  amounting 
"to  $2,227,151.65,  and  the  interest  payable  by  the  State 
"  thereon. 

"It  is  further  admitted,  that  at  the  time  of  the  passage  of 
"  the  tax  act  of  1841,  there  was  a  large  sum  due  by  the  com- 
"  pany  for  such  interest  paid  by  the  State  on  its  account ;  that 
"such  sum  on  the  1st  December,  1841,  amounted  to  $279,- 
"590.84." 

Upon  the  appeal  by  the  same  court  against  the  Chesapeake 
Bank,  it  was  agreed  that  the  record  should  be  amended  by  a 
statement  of  the  manner  in  which  the  stocks  held  by  the  bank 
(the  assessment  of  which  was  refused  below,)  are  owned  by 
it,  whether  as  its  property  or  as  securities  for  monies  loaned 
by  it.  If  held  in  the  latter  capacity,  the  State  does  not  claim 
to  tax  it. 

'Upon  the  appeal  of  the  same  court  against  the  Neptune  In- 
surance Company,  it  was  agreed,  that  the  stockholders  in  this 
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company  have  been  individually  taxed  for  their  shares  of  the 
-capital  stock  of  the  company,  and  that  the  stocks  sought  in 
this  case  to  be  taxed,  are  the  property  of  the  company  abso- 
lutely. 

Upon  a  similar  appeal  against  the  American  Life  Insurance 
<md  Trust  Company,  it  was  agreed,  that  the  stockholders 
therein  had  been  individually  taxed  for  their  shares  of  the  cap- 
ital stock  of  the  company,  and  that  the  stocks  sought  in  this 
case  to  be  taxed,  are  the  property  of  the  company  absolutely. 

Steele,  D.  A.  G.,  on  behalf  of  the  State  in  those  cases 
where  the  Appeal  Tax  Court  had  refused  to  tax  stock  in  cer- 
tain corporations  belonging  to  certain  other  corporations,  as 
corporate  property.  As  to  the  stock  owned  by  the  Susquehanna 
Rail  Road  in  the  Citizens  Bank  of  Baltimore,  he  maintained 
that  the  mortgage  by  the  company  to  the  State  of  all  its  funds 
did  not  alter  the  question.  The  debt  is  due  the  State,  and  the 
tax  is  beyond  the  debt.  The  property  mortgaged  is  not  the 
State's,  she  has  only  a  lien  on  it ;  and  he  maintained — 

1.  That  the  bank  stock  exempted  from  taxation  by  the  offi- 
cial tax  court,  is  not  included  within  any  of  the  exceptions  of 
the  1st  section  of  the  act  of  1841,  chap.  23,  and  is  liable  to  be 
taxed  under  that  act.  The  terms,  judgments,  &c.,  or  other  se- 
curities belonging  to  any  bank  or  other  incorporated  institution, 
the  capital  whereof  is  taxed,  did  not  exempt  the  Susquehanna 
Rail  Road  Company;  that  company  was  not  one  of  the  "other 
incorporated  institutions"  designed  to  be  exempted.  Those 
words  in  this  clause  allude  to  those  other  institutions  expressly 
mentioned  in  the  first  section  of  the  act  of  1841,  as  incorpora- 
ted literary  or  charitable  institutions,  county  schools,  &c,  and 
hence  a  rail  road  company  was  not  within  the  excepting  clause. 
The  Legislature  had  in  view  either  those  other  corporations 
named  in  the  law,  or  corporations  of  a  kindred  character  with 
the  banks ;  neither  does  bank  stock  come  under  the  head  of 
other  securities  in  that  connexion ;  it  did  not  mean  to  except 
bank  stock  belonging  to  any  bank  or  other  company.  10 
G.  tf  J.  308. 
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2.  Upon  the  true  construction  of  the  act  of  1827,  chap.  72, 
the  said  bank  stock  is  not  exempt  from  taxation.  It  was  not 
invested  for  the  purposes  of  the  company.  By  the  20th  sec- 
tion of  the  charter,  the  object  of  which  was  the  construction  of 
a  rail  road  from  the  city  of  Baltimore  to  the  river  Susquehanna, 
it  was  declared  that,  "that  the  shares  of  the  capital  stock  of  the 
11  said  company  shall  be  deemed  and  considered  personal  estate, 
"  and  shall  be  exempt  from  the  impositions  of  any  tax  or  bur- 
"  then,  by  the  State's  assenting  to  this  law." 

Under  this  clause  the  company  cannot  claim  exemption  from 
tax  except  on  their  capital  stock.  If  the  same  property  exists 
in  two  distinct  forms,  an  exemption  from  tax  in  one  form  does 
not  exempt  it  in  the  other  form.  Bank  stocks  are  not  shares 
of  or  in  rail  roads,  hence  it  cannot  be  exempted.  In  Wild- 
man  vs.  Wildman,  9  Ves.  Jr.,  177  a  distinction  was  taken  be- 
tween a  transfer  of  stock  and  payment  of  money  to  a  married 
woman.  It  survives  to  her.  The  interest  in  stock  is  nothing 
but  the  right  to  receive  the  dividends  perpetually. 

3.  The  Legislature  had  no  power  to  except  the  property  of 
the  appellees  from  taxation. 

J.  Mason  Campbell  for  the  Susquehanna  Rail  Road  Com- 
pany, insisted  upon  the  converse  of  the  points  raised  by  the 
State,  and  maintained,  that  from  the  Bill  of  Rights  in  1776  to 
1841,  no  tax  laws  had  passed  in  Maryland  without  exemp- 
tions— contemporanea  expositio,  forti  issime  est  in  lege. 

By  the  act  of  July  1779,  chap.  6.  An  act  for  Naturaliza- 
tion. Section  6,  it  was  enacted,  that  no  tax  should  be  im- 
posed on  any  foreigner,  tradesmen,  artificers  and  manufactur- 
ers, coming  into  this  State  and  taking  the  declaration  afore- 
said, or  his  property,  for  the  term  of  four  years  after  his  arrival. 

By  the  act  of  March  1780,  chap.  25.  A  supplement  to  the 
act  for  the  assessment  of  property  within  this  State.  The 
taxes  might  be  paid  in  money,  certificates,  or  in  cattle. 

By  the  act  of  1788,  chap.  7.  The  Legislature  loaned  Ame- 
lung,  a  glass  manufacturer  in  Frederick  county,  "who  had  in 
his  employment  three  hundred  and  twenty  persons,  one  thou- 


Digitized  by  VjOOQIC 


OF  MARYLAND.  143 


The  Tax  Cues  under  Mareh,  1841.— 1841. 


sands  pounds,  and  granted  him  an  immunity  from  taxes  for 
six  years. 

By  the  act  of  1792,  chap.  71.  An  act  for  valuation  of  real 
and  personal  property  within  this  State.  Various  exceptions 
were  made  from  the  taxing  power. 

The  act  of  November  1793,  chap.  79  excepts,  property  be- 
longing to  this  State,  or  the  United  States ;  bouses  for  public 
worship  ;  burying  grounds  ;  property  belonging  to  any  county, 
college  or  county  school ;  crop  and  produce  of  lands  in  the  hands 
of  the  cultivator;  provisions  for  family  use;  plantation  uten- 
sils; working  tools  of  mechanics  and  manufacturers;  wearing 
apparel;  goods,  wares  and  merchandizes;  all  home  made  ma- 
nufactures in  the  hands  of  the  makers;  all  stills;  all  ready  mo- 
ney; all  grain  and  tobacco  ;  all  licensed  vessels  above  twenty 
tons  burthen,  from  valuation  and  assessment.  And  there  are 
further  exceptions  in  the  acts  of  1797,  chap,  89 ;  1803,  chap. 
92;  1812,  chap.  193.  There  has  never  been  a  general  tax  law 
without  exemptions  of  some  sort ;  and  see  3  Bland,  253,  258, 
264.  The  fact  of  exemption  has  gone  hand  in  hand  with  the 
taxing  power.  I  refer  to  this  case  particularly,  for  to  every 
one  acquainted  with  the  thorough  manner  in  which  the  Chan- 
cellor examines  and  exhausts  every  subject  he  takes  up,  it  is 
unnecessary  for  me  to  say  that  he  has  collected  all  the  laws  on 
this  subject.  Treble  taxes  were  laid  on  non-jurors.  Under 
the  13th  section  Bill  of  Rights,  the  Legislature  has  exercised 
ordinary,  extraordinary,  and  exempting  powers  of  taxation. 
They  have  a  right  to  discriminate  with  a  political  view.  This 
makes  an  exemption.  Taxes  and  punishments  are  followed 
often  by  penalties  and  bounties.  Penalties  and  bounties  are 
incidental  to  sovereignty.  Religion  was  to  depend  on  indi- 
vidual efforts,  and  hence  no  property  so  applied  was  exempted. 
And  when  a  great  political  object  was  to  be  achieved  through 
the  rail  road  company,  at  private  expense,  another  exemption 
was  granted. 

This  property  ought  not  to  be  taxed,  because  the  State  is 
owner  as  mortgagee. 
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Constable  and  Howard  in  reply  for  the  Appeal  Tax 
Court  cited— 12  Mass.  252 ;  11  Peters,  644, 659  ;  4  Peters, 
168. 

This  case  involves  the  question,  whether  mortgagors  having 
thrown  the  legal  title  on  the  mortgagee,  can  also  cast  with  it 
the  burthen  of  taxation.  It  is  a  new  principle,  and  it  seems 
to  us  an  invasion  upon  the  law  of  mortgage,  and  the  relations 
of  the  parties*  The  mortgagor  is  entitled  to  his  interest  with- 
out deduction,  and  the  mortgagor  who  continues  to  reap  the 
profits  ought  to  pay  the  taxes.  This  court  cannot  foreclose 
the  mortgage  and  cut  off  the  mortgagor's  rights.  6  Connec. 
230;  7  Connec.  339. 

Upon  the  appeal  of  the  Appeal  Tax  Court,  as  representing 
the  State,  in  the  refusal  of  that  court  to  tax  various  stocks 
held  by  corporations,  banks,  and  insurance  companies,  whose 
capital  stock  had  been  taxed — 

Steele,  D.  A.  G.,  for  the  State. 

1.  The  State  does  not  claim  to  tax  stock  held  by  the  batiks 
as  a  security  for  debts  due  them,  but  maintained  that  all  other 
stocks  held  by  them  did  not  come  within  the  exceptions  of  the 
act  of  1841,  chap.  23,  sec.  1,  and  are  liable  to  taxation  under 
that  act. 

2.  The  tax  in  question  is  not  a  double  tax,  and  therefore  no 
violation  of  the  13th  article  of  our  Bill  of  Rights. 

McMahon,  for  the  Western  Bank. 

This  corporation  holds  property  as  agent  for  individual  stock- 
holders, and  the  State  cannot  tax  the  principal  and  agent  at 
the  same  time.  The  agent  may  present  the  question  if  the 
principal  is  taxed.  He  may  show  who  ought  to  be  taxed,  or 
that  it  has  been  laid  upon  the  other  party.  If  twice  taxed, 
the  stockholder  may  raise  the  question.  Where  the  court  cannot 
see  the  fact,  they  will  permit  the  corporation  to  show  the  ex- 
istence of  a  double  tax,  and  repel  it.  Is  there  any  such  prin- 
ciple as  a  double  tax  in  the  Bill  of  Rights?  This  we  deny. 
If  I  sell  my  title  to  an  individual,  and  take  his  note,  and  yet 
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hold  my  property,  I  am  not  to  be  taxed  as  holder  of  the  pro- 
perty, and  also  upon  the  note.  A  double  tax  is  a  tax  falling 
twice  on  same  interest.  2  Kent,  331.  All  taxes  should  be 
equal.  Equal  taxes  are  demanded  by  our  Bill  of  Rights.  It 
denies  the  right  to  a  double  tax  in  all  cases.  Acting  on  the 
same  property  in  any  mode  it  is  wrong.  In  the  case  of  a 
hogshead  of  tobacco  in  the  warehouse,  represented  by  a  certi- 
ficate, which  is  a  sort  of  currency,  the  evidence  of  its  depo- 
site,  the  tobacco  and  certificate  cannot  both  be  taxed.  The 
declaration  in  the  Bill  of  Rights,  that  every  person  ought  to 
contribute  according  to  his  actual  worth,  means,  must  so 
contribute.  This  is  the  organic  law;  not  a  discretionary 
power,  but  a  binding  rule.  A  tax  on  the  stock  is  a  tax  on  the 
whole  property  of  the  corporation,  and  it  is  not  to  be  re-taxed  ai 
capital.  The  stock  includes  all  the  property.  The  stockhol- 
ders represent  the  whole  property  united,  hence  the  corpora- 
tion and  share-holders  are  not  both  taxable.  The  Legislature 
by  their  exemptions  show  they  did  not  mean  to  impose  a  dou- 
ble tax.  They  did  not  tax  debts  due  the  bank,  which  might 
be  laid  on  an  amount  far  beyond  the  capital — that  would  in- 
clude the  credit  also.  Hence  a  large  amount  beyond  capital 
is  expressly  exempted.  The  representative  and  the  thing 
represented  cannot  both  be  taxed. 

Mayer,  for  the  Neptune  and  the  American  Life  Insurance 
<tnd  Trust  Company, 

For  all  the  purposes  of  property,  a  court  of  law  will  regard 
a  corporation  as  a  mere  association  of  individuals.  Where 
justice  requires  it,  the  courts  will  resolve  a  corporation  into  its 
individuality.  Corporations  for  the  purposes  of  convenience, 
are  authorised  to  sue  in  certain  forms.  In  the  creation  of  a 
corporation  the  State  parts  with  no  portion  of  her  sovereignty. 
By  that  act  her  sovereignty  is  not  impaired ;  nor  is  its  pro- 
perty to  be  treated,  as  other,  than  the  property  of  individuals. 
4  Peters,  S.  C  546,  662.  5  Oranch,  61.  7  Wheat.  653. 
Hence  a  tax  on  stock  and  corporate  property  is  a  double  tax- 
ation, and  not  admissible. 
19        v.12 
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The  non-residence  of  the  stockholders  of  the  American  Life 
and  Tiust  Company  exempts  them  from  taxation.  16  Pick. 
573. 

Howard  for  the  State  maintained,  that  as  to  all  stock  pur- 
chased after  the  passage  of  the  act  by  the  companies,  the  tax 
thereby  imposed  could  not  be  considered  a  double  tax.  The 
stock  had  been  previously  taxed,  and  the  tax  imposed  upon 
the  same  stock  in  the  hands  of  a  new  proprietor,  cannot  be 
treated  as  a  double  tax. 

Geo.  M.  Gill  upon  his  appeal— -maintained  in  this  case, 
the  tax  was  levied  upon  all  his  possessions  for  State  purposes, 
without  any  regard  to  his  actual  worth  in  real  and  personal 
property,  with  no  deductions  for  large  sums  due  by  him  on 
mortgage,  while  the  sums  due  him  in  that  mode  were  assessed  ; 
that  the  same  rule  being  observed  both  in  the  county  and  city 
taxes  of  Baltimore,  it  fell  upon  him  in  fact  io  a  three-fold  ratio. 
No  such  practice  was  legal  under  our  Bill  of  Rights.  Stand- 
ing upon  the  act  of  1842  alone  it  might  be  defended,  but  under 
the  13th  seetion  of  our  BH1  of  Rights,  every  citizen  must  con- 
tribute only  according  to  his  actual  worth.  Now  actual  worth 
can  only  be  ascertained  by  deducting  what  a  citizen  owes  from 
what  he  possesses.  The  words  actual  worth  are  of  the  most 
essential  import  in  this  clause,  and  give  a  peculiar  meaning — 
a  controlling  meaning  to  the  whole  clause.  Actual  worth  is 
contra-distinguished  from  imaginary  or  fictitious  worth.  It 
was  a  general  system  laid  for  the  support  of  government,  not 
a  license  or  a  temporary  rule,  but  a  general  tax  to  pay  debts; 
and  I  maintain,  that  the  sums  due  on  mortgage  should  be  de- 
ducted from  the  sums  claimed  on  mortgage,  to  and  by  each 
citizen,  otherwise  fictitious,  and  not  actual  worth  is  taxed. 

Steele,  D.  A.  G.,  replied.  The  State  looks  to  the  owner- 
ship of  each  species  of  property.  Money  due  on  mortgage  is 
taxed  in  the  hands  of  the  creditor.  It  is  property  which  pro- 
duces an  annual  profit.  The  law  does  not  tax  the  worth  of  a 
citizen,  but  the  specific  property  of  which  he  is  owner,  with^ 
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out  any  reference  to  his  liabilities.     In  this  view  the  act  of 
1841  is  no  violation  of  the  Bill  of  Rights. 

Dulany  for  the  Washington  College  and  Dr.  Samuel  K. 
Jennings,  maintained — 

1.  That  the  tax  imposed  upon  the  Washington  College  by 
the  assessors,  is  wholly  unauthorized  by  the  act  of  1841 ,  chap. 
23,  on  the  contrary,  the  first  section  of  said  act,  and  in  the  pro- 
viso thereof,  colleges  are  exempted. 

2.  The  tax  upon  the  judgment  against  the  college  property, 
^confessed  in  favor  of  Dr.  Jenningsy  was  for  the  benefit  of  the 
^college  itself;  and  that  the  money  obtained  thereupon  was 
applied  to  the  erection  of  the  college,  and  that  therefore  the 
tax  upon  the  said  judgment  is  virtually  a  tax  upon  the  college 
itself,  which  it  will  have  to  pay,  and  is  therefore  unauthorized 
by  the  said  act,  for  the  reasons  aforesaid. 

Steele,  Howard  and  Constable  for  the  Appeal  Tax 
Court,  maintained — 

1.  That  the  Legislature  had  no  right  to  exempt  the  property 
of  Washington  College  from  taxation. 

2.  That  the  judgment  of  Dr.  Jennings  against  said  college, 
is  taxable  under  the  act  of  1841,  chap.  23  ;  he  standing  upon 
the  facts  disclosed  in  the  record  as  an  ordinany  judgment  cred- 
itor of  the  college,  and  their  being  no  exemption  in  said  act 
given  to  creditors  of  incorporated  literary  institutions. 

Upon  the  appeal  of  the  Savings  Bank  of  Baltimore,  that 
bank  filed  the  following  statement : 

To  the  Appeal  Tax  Court : 

The  Savings  Bank  of  Baltimore  appeals  from  the  return  of 
the  assessors,  and  claims  to  be  exempt  from  taxation  on  the 
property  in  the  possession  and  care  of  said  bank,  on  the  ground 
that  being  merely  a  bank  of  deposit,  having  no  stockholders 
or  fixed  capital,  is  itself  free  from  liability  to  taxation  on  its 
deposites,  and  consequently  is  exempt  from  taxation  on  pro- 
perty which  is  merely  lodged  with  it  as  collateral  security  for 
its  loans,  or  held  as  investments  of  deposites,  subject  to  be 
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"withdrawn  at  pleasure ;  which  loans  and  investments  are  merely 
the  representatives  of  the  deposites. 

The  bank  also  objects  to  the  assessment  of  property  in  its 
name,  on  the  ground  that  said  property  being  temporarily 
held  as  security  for  loans,  and  not  owned  by  the  bank,  is  pro- 
perty assessable  to  the  individuals  to  which  it  belongs ;  to 
which  individuals  it  is  fairly  to  be  presumed,  (as  the  bank 
conceives,)  it  must  have  been  assessed. 

The  bank  considers  itself  as  only  bound  under  the  law  to 
return  a  list  of  foreign  stockholders,  none  of  which  it  has,  hav- 
ing in  fact  no  stockholders. 

J.  Gushing,  President  S.  B.  B* 
November  30th,  1841. 

Upon  this  appeal,  McMahon  for  the  bank  filed  the  follow- 
ing points  : 

The  appellant  will  contend,  that  the  decision  of  the  tax 
court  assessing  the  stocks  held  by  it  as  securities  is  erroneous, 
and  ought  to  be  reversed. 

1.  Because,  as  the  stocks  are  held  by  the  appellant  as  secu- 
rities for  money  lent,  the  party  pledging  the  stock  to  secure 
the  loan,  is  within  the  contemplation  of  tax  act,  the  owner  of 
the  stock,  and  liable  to  the  tax  on  it,  and  not  the  pledgee,  the 
appellant,  who  is  only  liable,  if  at  all,  on  his  loan. 

2.  That  the  appellant  being  an  institution  incorporated 
solely  for  the  purpose  of  receiving  and  investing  deposites 
made  by  individuals,  and  the  securities  which  it  holds  being 
mere  investments  of  such  deposites,  for  the  benefit  of  the  de- 
positors, are  liable  under  the  act  to  a  tax  on  their  deposites, 
(being  money  at  interest,)  and  that  therefore,  the  tax  on  the 
securities  which  are  taken  to  secure  its  investments  of  said  de- 
posites, operates  as  a  double  tax  on  the  depositors,  and  is  con- 
trary to  and  forbidden  by  the  Bill  of  Rights  of  this  State ;  and 
also  by  the  intent  and  equity,  if  not  the  letter  of  the  exceptions 
of  the  first  section  of  the  tax  act. 

Upon  further  consideration,  however,  the  counsel  for  the 
Savings  Bank  dismissed  this  appeal,  and  the  questions  raised 
were  not  argued  or  decided. 
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In  the  case  of  the  appeal  of  the  Philadelphia,  Wilmington 
and  Baltimore  Rail  Road  Company  vs.  The  Commissioners  of 
Harford  county,  the  parties  by  their  counsel  filed  the  following 
agreement  as  a  part  of  the  record  in  that  case : 

"The  Philadelphia,  Wilmington  and  Baltimore  Rail  Road 
Company  was  formed  by  an  agreement  of  union,  duly  made 
and  entered  into  between  the  following  corporations,  to  wit : 
The  Baltimore  and  Port  Deposite  Rail  Road  Company,  "The 
Wilmington  and  Susquehanna  Rail  Road  Company,"  and  The 
Philadelphia,  Wilmington  and  Baltimore  Rail  Road  Company 
(of  Pennsylvania.)  This  agreement  of  union  was  made  on 
the  day  of  its  date,  under  the  authority  claimed  under,  and  in 
pursuance  of  the  directions  of  the  several  acts  of  Assembly 
therein  recited ;  and  was  entered  into  after  the  primary  meet- 
ings of  stockholders  as  required  by  said  several  acts ;  and 
was  certified  and  recorded  as  required  by  said  several  acts. 
A  copy  of  said  agreement  is  herewith  produced  as  a  part  of 
this  statement,  marked  exhibit  A.  Copies  of  said  several  acts 
are  also  herewith  filed  as  a  part  of  this  statement,  marked  ex- 
hibit B. 

"The  Baltimore  and  Port  Deposite  Rail  Road  Company  was 
incorporated  by  the  act  of  1831,  chap.  288,  of  the  General 
Assembly  of  Maryland,  which  act  and  the  several  supplements 
thereto,  are  intended  to  form  a  part  of  this  statement.  The 
Wilmington  and  Susquehanna  Rail  Road  Company,  (one  of 
the  parties  to  said  agreement  marked  A,)  was  formed  by  an 
agreement  of  union,  duly  made  and  entered  into  on  the  18th 
April,  1835,  between  the  Delaware  and  Maryland  Rail  Road 
Company,  and  the  Wilmington  and  Susquehanna  Rail  Road 
Company,  (of  Delaware,)  in  virtue  and  in  strict  pursuance  of 
the  several  acts  in  said  agreement  of  union  recited ;  and  was 
certified  and  recorded  as  directed  by  said  several  acts,  a  copy 
of  which  last  mentioned  agreement  of  union,  herewith  filed  as 
a  part  of  this  statement,  marked  exhibit  C.  The  said  corpo- 
ration, the  Delaware  and  Maryland  Rail  Road  Company,  was 
incorporated  by  the  act  of  1831,  chap.  296,  of  the  General 
Assembly  of  Maryland,  which  act  and  the  several  supplements 
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thereto,  are  intended  to  form  a  part  of  this  statement.  The 
Wilmington  and  Susquehanna  Rail  Road  Company  (of  Dela- 
ware,) was  incorporated  by  an  act  of  the  General  Assembly 
of  the  State  of  Delaware,  passed  on  the  18th  day  of  January, 
1832,  which  act  and  the  several  supplements  thereto,  are  in- 
tended to  form  a  part  of  this  statement,  copies  of  which  are 
herewith  filed,  marked  exhibit  D.  The  Philadelphia,  Wil- 
mington and  Baltimore  Rail  Road  Company  (of  Pennsylvania,) 
was  originally  chartered  by  an  act  of  the  General  Assembly  of 
the  Commonwealth  of  Pennsylvania,  approved  on  the  2nd  day 
of  April,  1831,  by  the  name  of  "The  Philadelphia  and  Dela- 
ware County  Rail  Road  Company,"  which,  by  a  supplement 
to  said  act,  passed  the  14th  day  of  March,  1836,  was  changed 
to  the  corporate  name  of  "The  Philadelphia,  Wilmington  and 
Baltimore  Rail  Road  Company,"  which  said  acts,  and  the 
acts  supplementary  thereto,  are  intended  to  form  a  part  of  the 
statement,  copies  whereof  are  herewith  filed,  marked  exhibit  E. 
"The  map,  herewith  filed,  marked  exhibit  F,  is  a  correct  and 
complete  profile  of  the  rail  road  of  the  Philadelphia,  Wilming- 
ton and  Baltimore  Rail  Road  Company,  in  its  whole  extent, 
and  is  intended  to  form  a  part  of  this  statement.  That  portion 
of  said  Rail  Road  which  lies  west  of  the  Susquehanna  River, 
that  is  to  say,  between  the  city  of  Baltimore  and  the  River 
Susquehanna,  lying  partly  in  Baltimore  county  and  partly  in 
Harford  county,  was  made  and  constructed,  (prior  to  the  agree- 
ment of  union,  of  which  exhibit  A  is  a  copy,)  was  owned  in 
severalty,  by  Baltimore  and  Port  Deposite  Rail  Road  Compa- 
ny. That  portion  of  said  rail  road  which  lies  east  of  the 
Susquehanna,  and  between  that  river  and  the  divisional  line 
between  the  State  of  Delaware  and  the  Commonwealth  of  Penn- 
sylvania, was  made  by  the  Wilmington  and  Susquehanna  Rail 
Road  Company,  and  (prior  to  the  said  agreement  of  union,  of 
which  said  exhibit  A  is  a  copy,)  was  owned  in  severalty  by 
said  last  mentioned  company.  Previous  to  the  consolidation 
of  the  Delaware  and  Maryland  Rail  Road  Company  and  the 
Wilmington  and  Susquehanna  Rail  Road  Company,  (of  Dela- 
ware,) into  one  company,  the  line  of  the  road  which  the  said 
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corporation,  "The  Delaware  and  Maryland  Rail  Road  Com- 
pany" was  authorised  to  make*  was  that  part  of  said  road 
which  lay  east  of  the  Susquehanna,  and  between  that  river  and 
the  divisional  line  between  the  States  of  Maryland  and  Dela- 
ware ;  and  that  part  of  said  road  which  the  said  corporation, 
"The  Wilmington  and  Susquehanna  Rail  Road  Company  (of 
Delaware,)  was  authorised  to  make,  is  that  part  of  said  road 
which  lies  between  the  divisional  lines  of  the  States  of  Mary- 
land and  Delaware,  and  the  commonwealth  of  Pennsylvania. 
Each  of  said  last  mentioned  corporations,  prior  to  their  consol- 
idation, had  commenced  the  location  and  construction  of  their 
said  several  parts ;  but  at  the  time  of  the  union  under  the 
agreement,  of  which  exhibit  C  is  a  copy,  neither  part  was 
completed ;  but  the  whole  was  completed  by  the  Wilmington 
and  Susquehanna  Rail  Road  Company,  after  the  agreement  of 
union,  of  which  said  exhibit  C  is  a  copy.  The  river  Sus- 
quehanna is  passed  over  by  the  use  of  a  steamboat  belonging 
to  the  appellant,  and  used  by  the  appellant  for  the  sole  and 
exclusive  purpose  of  transporting  persons  and  property  across 
said  river  from  shore  to  shore,  from  the  terminus  of  the  rail 
road  track,  on  the  other  shore — said  steamboat  is  specially 
constructed  for  its  use  in  connection  with  said  rail  road,  and 
has  rails  laid  on  its  upper  deck,  which  are  so  constructed  that 
the  said  rails  are  placed  in  juxta-position  with  the  rail  road 
track  of  the  rail  road ;  when  the  boat  is  in  place  for  use  in 
connection  with  the  terminus  of  the  road  on  either  shore,  on 
that,  cars  are  received  upon  the  said  deck  of  said  steamboat 
from  the  rail  road  track  on  one  shore,  and  passed  over  the  river 
by  the  said  steamboat — and  on  to  the  rail  road  track  on  the 
other  shore  from  off  said  boat,  as  the  means  of  passing  cars, 
&c.,  across  the  river  ;  and  prior  to  the  agreement  of  union,  of 
which  exhibit  A  is  a  copy,  was  owned  jointly,  but  in  unequal 
parts,  by  the  Baltimore  and  Port  Deposite  Rail  Road  Compa- 
ny, and  the  Wilmington  and  Susquehanna  Rail  Road  Compa- 
ny, and  was  managed  and  kept  in  repair  at  the  joint  expense, 
in  the  proportion  of  their  respective  interest  therein,  by  the  said 
last  mentioned  two  companies.    The  said  steamboat  before 
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and  since  the  said  agreement  of  union,  of  which  exhibit  A  is 
a  copy,  usaally  remained,  and  still  usually  remains,  in  a  dock 
constructed  in  the  Susquehanna  river,  by  protecting  piers 
projecting  from  the  Harford  shore,  when  not  actually  in  use ; 
which  dock  is  within  the  limits  of  Harford  county.  That  part 
of  said  road  which  lies  east  of  the  divisional  line  between  the 
State  of  Delaware,  and  thence  extending  to  the  city  of  Phila- 
delphia, was,  prior  to  the  said  agreement  of  union,  of  which 
exhibit  A  is  a  copy,  constructed  and  owned  in  severalty  by  the 
said  corporation,  called,  The  Philadelphia,  Wilmington  and 
Susquehanna  Rail  Road  Company,  (of  Pennsylvania.)  The 
The  principal  office  of  the  appellant,  (ever  since  the  agreement 
of  union,  of  which  exhibit  A  is  a  copy,)  for  the  transaction  of 
the  business  of  said  company,  has  been  established  and  held 
in  the  city  of  Philadelphia,  at  the  eastern  terminus  of  said  rail 
road.  The  stated  meetings  of  the  board  of  directors,  by  the 
terms  of  said  agreement  of  union,  are  to  be  held  alternately  at 
Wilmington  and  Philadelphia.  There  are  offices  at  Philadel- 
phia, Wilmington  and  Baltimore,  at  any  one  of  which  transfers 
of  stock  may  be  made.  The  stated  meetings  of  the  stock- 
holders are  to  be  held  in  the  city  of  Wilmington.  Prior  to 
said  agreement  of  union,  the  principal  office  of  the  Baltimore 
and  Port  Deposite  Rail  Road  Company  was  held  in  the  city 
of  Baltimore.  All  the  corporate  funds  and  capital  stock  of 
said  appellant  have  been  expended  and  consumed  in  the  location 
and  construction  of  said  road,  and  in  the  construction  of  such 
.works  and  improvements  as  were  necessary  and  expedient  to 
the  proper  completion  and  use  of  said  road,  and  in  the  pur- 
chase of  cars  and  machinery  of  transportation,  &c,  necessary 
and  indispensable  to  the  completion  and  use  of  said  road ; 
and  that  the  said  company  has  not,  at  any  time,  since  the  said 
agreement  of  union,  owned  or  held,  and  does  not  now  own  or 
hold  any  estate,  real,  personal  or  mixed,  other  than  what  forms 
a  part  of,  or  necessarily  appertains  to,  the  construction  and 
completion  of  said  road,  and  its  works  and  improvements,  and 
in  the  purchase  of  cars  and  machinery  of  transportation,  &c, 
necessary  and  indispensible  to  its  use ;  and  that  over  and 
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beyond  its  actual  capital,  it  was  found  necessary  to  raise  by 
loan  a  large  additional  amount  for  the  purposes  aforesaid,  and 
which  amount  has  been  so  applied.  The  appellant  has  been 
assessed  under  the  said  act  by  the  assessors  of  Harford  county, 
whose  assessment  was  confirmed,  on  appeal,  by  the  commis- 
sioners of  Harford  county,  with  the  sum  of  $127,000,  as 
shewn  by  the  valuation  filed  in  this  case.  The  several  parcels 
or  tracts  of  land,  valued  at  200  acres,  at  $10  per  acre,  as  held 
and  occupied  by  said  company  from  the  Gunpowder  Falls  to 
the  Susquehanna  River,  lie  within  the  limits  of  Harford  county, 
and  consists  of  the  land  held  and  occupied  by  said  company, 
portions  of  which  were  acquired  under  condemnations  for  the 
use  of  said  company  under  the  provisions  of  the  said  act  of 
1831,  chap.  233,  and  other  portions  of  which  were  acquired 
by  agreement  with  the  owner  for  the  bed,  water  stations,  de- 
pots, and  ticket  offices  of  said  company.  The  title  acquired 
in  each  case  of  agreement  with  the  owner  being  consummated 
by  deed  of  bargain  and  sale  to  the  president  and  directors  of 
said  company  and  their  successors,  in  the  ordinary  terms  of  a 
conveyance  in  fee.  The  houses  and  other  improvements  on 
*he  road  and  at  Havre  de  Grace,  are  the  depots,  ticket  offices, 
and  water  stations,  of  said  company,  within  the  limits  of 
Harford  county.  The  rail  road  track  iron,  within  the  limits 
of  Harford  county,  valued  at  $95,000,  consists  of  the  rails 
actually  laid  down  and  in  use  as  the  track  of  said  rail  road, 
within  the  limit  aforesaid.  And  the  steam  ferry  boat  at  Havre 
de  Grace  is  valued  at  $15,000,  is  the  steamboat  hereinbefore 
mentioned,  used  as  aforesaid,  for  the  sole  and  exclusive  pur- 
pose of  transporting  persons  and  property  across  the  river 
Susquehanna,  from  the  terminus  of  the  rail  road  track  on  one 
shore,  to  the  terminus  of  the  rail  road  track  on  the  other  shore, 
in  the  manner  hereinbefore  mentioned,  said  steamboat  is,  and 
continually  since  its  use  as  aforesaid,  has  been  duly  enrolled 
and  licensed  at  the  Custom  House  in  Baltimore,  according  to 
the  act  of  Congress.  The  capital  stock  of  the  appellant,  under 
tl^e  agreement,  is  divided  into  45,000  shares  of  $50  each ; 
and  which  stock  is  held  by  various  persons,  many  of  whom 
20        v.12 


Digitized  by  VjOOQIC 


154  CASES  IN  THE  COURT  OF  APPEALS 

The  Tax  Cases  under  March,  1841.— 1841. 

reside  in  the  State  of  Maryland,  and  others  of  whom,  and  a 
large  majority  of  whom  reside  in  other  States,  and  in  Europe, 
and  was  so  held  at  the  time  of  said  union.  The  stockholders 
residing  in  the  city  of  Baltimore  in  Maryland  had  actually  been 
assessed  to  the  extent  of  the  stock  by  them  respectively  held, 
no  objection  being  taken  to  said  assessment,  nor  any  appeal 
prosecuted  therefrom,  no  assessment  has  been  made  on  the 
stock  of  any  of  the  stockholders  residing  in  Harford  county 
or  Cecil  county,  if  any  reside  there,  nor  on  the  stock  of  non- 
resident stockholders. 

Otho  Scott  and  W.  Schley,  for  the  F.,  S.  and  W.  Rail 
Road  Company* 

The  appellants,  in  support  of  the  appeal  in  this  ease,  and  ta 
shew  that  it,  in  its  corporate  capacity,  is  not  liable  to  be 
assessed  in  respect  of  said  land  and  other  property,  or,  if  liable 
to  be  assessed  at  all,  not  to  the  extent,  or  on  the  principles  otr 
on  which  said  assessment  was  made,  intends  to  rely  upon  the 
following  points — 

1.  That  by  the  act  of  March  session,  1841,  chap.  23,  na 
property  of  any  description  was  intended  to  be  burthened,  di- 
rectly or  indirectly,  with  the  imposition  of  a  double  tax. 

2.  That  by  the  same  act,  the  capital  stock  of  the  appellant, 
(if  not  exempt  from  taxation,)  is  made  liable  to  the  tax  thereby 
laid,  and  is  to  be  valued  and  assessed  in  the  names  of  the 
respective  stockholders,  and  as  the  individual  property  of  said 
stockholders ;  which  stock  fully  and  effectually  represents  the 
rail  road  of  the  appellant,  and  all  necessary  works  therewith 
connected  and  indispensable  to  its  use ;  and  so  represents  the 
said  land  and  other  property  assessed  by  the  said  assessors  to 
this  appellant,  in  its  corporate  capacity ;  so  that  if  said  assess- 
ment be  not  corrected,  the  said  property  will,  in  effect,  be  sub- 
jected to  a  double  tax,  contrary  to  the  intention  of  said  act, 
and  against  the  principles  of  the  Bill  of  Rights. 

3.  That  the  said  rail  road  and  its  necessary  works  there- 
with connected  and  indispensable  to  its  use,  are  vested  in  the 
appellant,  in  its  corporate  capacity,  in  trust,  for  public  use  and 
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subject  to  the  right  of  the  public  to  use  the  same,  in  the  man- 
ner and  on  the  terms  prescribed  by  law,  so  that  the  appellant, 
in  its  corporate  capacity,  has  no  beneficial  ownership  in  said 
road,  as  real  property  corporeal,  and  is  not  liable  to  the  pay- 
ment of  any  tax  assessed  thereon,  as  real  property  corporeal; 
and  therefore  is  not  liable  to  the  assessment  made  in  its  name 
by  the  said  assessors. 

4.  That  the  appellant  has  no  beneficial  right  of  property  in 
said  rail  road  and  its  necessary  works  therewith  connected  and 
indispensable  to  its  use,  except  the  right  to  demand  and  re- 
ceive the  tolls  thereby  allowed,  for  the  transportation  of  pas- 
sengers and  property  over  and  along  the  same ;  so  that  if  the 
said  appellant,  in  its  corporate  capacity,  is  liable  to  be  assessed 
at  all  in  respect  of  its  property  in  said  road,  it  ought  to  be 
assessed  not  with  the  value  of  the  corpus  of  said  road  or  any 
part  of  said  corpus,  but  in  respect  of  the  value  of  its  franchise, 
or  incorporeal  right  to  demand  and  receive  tolls  as  aforesaid. 

5.  That  the  appellant,  if  taxable  at  all,  is  taxable  only,  un- 
der the  provisions  of  said  act,  in  the  city  of  Baltimore;  inas- 
much as  its  principal  office  is  there  established,  and  the  wes- 
tern terminus  of  its  road  is  in  that  city  also. 

6.  That  the  assessment  was  made  upon  an  erroneous  prin- 
ciple, in  this,  to  wit:  that  whereas,  said  land,  houses  and 
other  improvements,  and  rail  road  track  iron,  are  permanently 
united  and  co-exist,  as  a  rail  road  with  necessary  works  indis- 
pensable to  its  use ;  yet  the  said  assessors,  for  the  purposes  of 
valuation  and  assessment,  have  separated  the  said  rail  road 
and  works  into  parts,  and  have  valued  the  original  constitu- 
ent materials  of  said  rail  road  in  severalty ;  which  is  calcula- 
ted to  work  partial  injustice  in  its  results,  and  is  contrary  to 
the  provisions  of  said  act. 

7.  That  the  said  appellant,  in  its  corporate  capacity,  if  lia- 
ble to  any  assessment  in  respect  of  its  permanent  and  fixed 
works  within  this  State,  is  only  liable  to  be  assessed  in  re- 
spect thereof,  at  the  value  of  the  land  thereby  occupied,  qua 
land ;  and  wholly  independent  of  the  value  of  said  perma- 
nent and  fixed  works  accruing  from  such  improvement  of  said 
land. 
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8.  That  upon  the  true  construction  of  said  act  of  1841 1 
chap.  23,  the  appellant,  in  its  corporate  capacity,  is  not  made 
liable  to  any  tax  or  assessment  in  respect  of  its  rail  road  and 
necessary  works  therewith  connected,  and  indispensable  to  its 
use  as  a  rail  road,  either  as  supposed  owner  of  the  corpus  of 
said  rail  road  and  its  works,  or  as  owner  of  the  franchise  to 
demand  and  receive  tolls,  or  in  respect  of  its  fixed  and  perma- 
nent works j  in  their  improved  condition ;  or  in  respect  of  the 
land  occupied  by  said  rail  road  and  its  works,  at  its  rate  of 
yalue  qua  land ;  or  in  any  manner,  or  to  any  extent. 

9.  That  upon  the  state  of  facts  in  this  case,  the  said  steam- 
boat is  not  subject  to  assessment  by  the  assessors  of  Harford 
county ;  and  that  the  said  assessment  in  this  respect  is  erro- 
neous, and  unwarranted  by  law. 

They  cited  13  Serg.  %  Low.  334;  2  Barn.  §Ald.  501,  571, 
646 ;  4  Paige,  386. 

Steele,  D.  A.  G.,  Howard  and  Constable,  for  the  Com- 
missioners of  Harford  county,  maintained — 

1.  That  the  exemption  from  taxation  of  the  shares  of  the 
company  incorporated  by  the  act  of  1831,  chap.  296,  is  void, 
as  being  against  the  declaration  of  rights  and  the  Constitution 
of  the  State  of  Maryland,  whether  such  exemption  be  claimed 
by  the  company  incorporated  by  that  act,  or  any  other  com- 
pany formed  by  an  union  or  junction  with  it. 

2.  That  such  exemption,  if  good,  was  not  by  any  subsequent 
act  of  Assembly  transferred  to  or  vested  in  the  appellant. 

3.  That  if  such  exemption  be  not  void,  yet  the  reservation 
to  the  State  of  the  power  to  tax  the  permanent  and  fixed  works 
of  the  company,  which  are  within  the  limits  of  Maryland,  jus- 
tifies and  sanctions  the  imposition  of  the  tax  which  is  the  sub* 
ject  of  the  present  appeal. 

By  the  Court — 

Ordered  and  adjudged,  that  the  appeals  of  the  resident  and 
non-resident  stockholders  of  the  Union  Bank  of  Maryland, 
(ante  121,)  be  affirmed,  except  as  to  certain  incorporated 
literary  and  charitable  institutions,  and  the  Union  Bank,  which 
were  reversed. 
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That  the  appeals  taken  in  the  name  of  the  Appeal  Tax 
Court,  (ante  121,  122,)  and  from  the  refusal  of  that  Court  to 
-assess  certain  stocks  held  by  the  Baltimore  Insurance  Compa- 
ny, and  other  insurance  companies  and  banks  in  the  corpora- 
tions there  enumerated,  and  by  the  Baltimore  and  Susquehanna 
Bail  Road  Company  in  the  Chesapeake  Bank,  be  affirmed. 

That  the  appeal  of  Geo.  M.  Gill,  (ante  122,)  be  affirmed. 

That  the  appeal  of  Charles  F.  Mayer,  (ante  122,)  be  affirmed. 

That  the  appeal  of  Washington  College,  (ante  123,)  be 
reversed. 

That  the  appeal  of  Dr.  Samuel  K.  Jennings,  (ante  123,)  be 
affirmed. 

That  the  appeals  of  Daniel  Alter,  and  various  other  stock- 
holders of  the  American  Life  Insurance  and  Trust  Company, 
be  affirmed. 

That  the  appeal  of  the  Philadelphia,  Wilmington  and  Balti- 
more Rail  Road  Company,  (ante  123,)  be  affirmed. 

That  the  appeals  of  the  resident  and  non-resident  stock- 
holders of  the  Farmers  and  Merchants  Bank,  and  the  other 
banks  enumerated,  (ante  123,  124,)  be  affirmed. 

Dorsey,  J.,  dissented  from  the  judgment  of  this  court,  af- 
firming the  appeals  taken  in  the  name  of  the  Appeal  Tax 
Court,  (ante  121,  122,)  in  all  cases  in  which  that  court  had 
refused  to  assess  the  stock  held  by  the  insurance  companies 
and  banks,  either  in  their  own,  or  other  corporations. 


Dennis  O.  Byrne  vs.  John  McPherson,  Administrator 
of  John  Brien,  Surviving  obligee  of  John  McPher- 
son.— December  Term,  1841. 

Upon  a  judgment  in  favor  of  A  and  B,  the  counsel  of  the  surviving  plaintiff, 
A,  ordered  the  clerk  of  the  county  court  to  issue  a  scire  facias,  directing  it 
in  writing  in  the  name  of  the  survivor.  The  writ  in  fact  was  issued  in 
the  name  of  both  the  original  plaintiffs.  Upon  motion  of  the  administrator 
of  the  survivor,  who  had  become  a  party  since  the  writ  was  sued  forth,  the 
court  ordered  a  duplicate  of  the  original  scire  facias  which  had  been  lost,  to 
be  made  out  and  filed,  and  then  ordered  an  amendment  of  the  writ,  so  as  to 
conform  to  the  plaintiffs*  original  instructions.    Affirmed  upon  appeal. 
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Appeal  from  Washington  county  court. 

This  was  a  scire  facias  sued  out  on  the  2nd  December, 
1833,  reciting  a  judgment  of  November  term,  1832,  recovered 
by  John  McPherson  and  John  Brien,  against  the  appellant,  for 
as  well  the  sum  of  $742.37  debt,  as  the  sum  of  $2,000  dam- 
ages, &c,  suggesting  the  death  of  John  McPherson,  and  that 
execution  in  favor  of  John  Brien,  as  surviving  obligee  of  John 
McPherson,  remains  if,  &c,  returnable  on  the  4th  Monday  of 
March,  1834.  This  writ  was  returned,  made  known,  and  the 
appellant  appeared.  At  November  term,  the  death  of  John 
Brien  was  suggested,  and  the  cause  continued  to  make  proper 
parties,  and  so  the  cause  was  continued  from  term  to  term,  until 
November  term,  1838,  when  John  W.  McPherson,  administrator 
of  John  Brien,  appeared  to  prosecute  said  writ,  and  filed  in 
the  county  court  the  following  statement  and  affidavit: 

"In  this  case  I  distinctly  recollect  going  into  the  clerk's 
office,  at  the  request  of,  and  in  company  with,  John  Brien, 
senior,  and  searching  for  and  finding  the  original  judgment 
and  the  proceedings  thereon,  of  John  McPherson  and  John 
Biien  against  Dennis  0.  Byrne,  a  short  copy  of  which  judg- 
ment is  herewith  exhibited.  Upon  which  judgment  he  directed 
me  to  cause  to  be  issued  a  scire  facias  to  revive  it,  as  John 
McPherson  was  then  dead.  I  accordingly  directed  it,  and  taking 
the  docket  to  the  clerk,  I  directed  him  to  enter  on  his  new 
docket,  and  stood  by  and  saw  him  do  it,  or  did  it  myself,  a 
scire  facias,  in  the  name  of  John  Brien,  the  surviving  partner, 
John  McPherson  being  dead,  and  directed  him  to  issue  the 
writ.  The  clerk,  or  one  of  his  deputies,  had  issued  the  writ  in 
the  name  of  both  John  Brien  and  John  McPherson,  as  though 
they  were  both  alive.  I  afterwards  moved  to  amend  the  writ, 
and  it  has  been  continued  under  that  motion  ever  since.  I 
further  state  that  the  sole  object  I  had  in  view  at  that  time  was 
to  cause  to  be  issued  a  proper  writ  of  scire  facias,  in  the  name 
of  John  Brien,  as  survivor  of  John  McPherson,  deceased,  to 
revive  the  judgment  for  the  use  of  said  John  Brien,  and  his 
son  John  McPherson  Brien,  but  in  the  execution  of  that  object 
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I  think  I  directed  the  docket  entry  to  be  made  precisely  as  it 

was  made  on  the  rough  original. 

Joseph  I.  Merrick." 

"William  Smithy  one  of  the  clerks  in  the  office  of  the  clerk 
for  Washington  county  court,  being  duly  sworn  here  in  open 
court,  deposeth  and  saith,  that  the  scire  facias  numbered  15,  on 
the  appearance  docket  of  March  court,  1834,  was  docketed  by 
Joseph  I.  Merrick,  Esq.,  an  attorney  of  said  court,  in  his  own 
proper  hand  writing,  as  follows: 
"John  Brien,  surviving  partner  of  John  McPherson,  use  of 

John  Brien  and  John  McPherson  Brien  vs.  Dennis    0. 

Byrne. 

Scire  facias  to  revive  judgment,  and  the  following  letters 
and  figures  in  the  hand  writing  of  0.  H.  Williams,  clerk  of 
said  court,  viz:  D.  $742.37,  $2,000  Damages,  Costs  $9.59. 
No.  275,  N.  C.  1822." 

"That  in  pursuance  of  said  entry  there  was  issued  a  scire 
facias.  And  upon  the  docket  it  further  appears  that  said  scire 
facias  was  returned  by  William  H.  FUzhugh,  the  then  sheriff, 
"made  known,"  at  March  court,  1834,  and  filed  among  the 
records  of  said  court ;  that  he  has,  at  several  times,  made  dili- 
gent search  for  said  scire  facias  among  the  papers  of  the  office 
of  the  clerk  for  the  county,  and  has  been  unable  to  find  them ; 
that  from  the  best  of  his  recollection,  the  last  he  knew  of  said 
papers  was.  that  they  were  in  the  possession  of  the  said  Joseph 
I.  Merrick,  since  which  time  he  has  not  seen,  or  been  able  to 
trace  said  papers  further." 

In  Washington  pounty  court,  November  term,  1838.  On 
the  aforegoing  statement  of  facts,  it  is,  on  motion  of  the  plain- 
tiff by  his  counsel,  ruled  by  the  court,  that  the  clerk  of  this 
court  make  out  and  file  in  this  case  as  a  part  of  the  proceedings 
thereof,  a  scire  facias  on  the  original  judgment  of  this  court, 
rendered  at  the  November  term,  1822,  in  favor  of  John  Jlfc- 
Pherson  and  John  Brien  against  Dennis  0.  Byrne,  for  $742.37 
debt,  and  $2,000  damages  and  costs ;  the  said  scire  facias 
to  be  in  the  name  of  the  said  John  Brien  and  John  McPherson, 
dated  on  the  2nd  day  of  December,  1833,  with  the  return  of 
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the  sheriff  of  "made  known/'  regularly  endorsed  thereon,  ii> 
due  form  of  such  return ;  and  that  the  said  scire  facias  and 
return  be  filed,  nunc  pro  tunc,  or  as  if  the  proper  and  respective 
dates  at  which  said  scire  facias  was  issued,  and  said  return  of 
the  sheriff  was  made,  and  that  the  said  cause  be  considered 
as  now  standing  in  the  same  condition,  and  proceed  in  the 
same  manner,  as  if  said  original  scire  facias  and  return  thereto 
had  not  been  lost  or  mislaid,  unless  cause  to  the  contrary  be 
shewn  by  the  defendant  by  ten  o'clock  on  Monday  morning 
next. 

And  on  the  aforegoing  statement  of  facts,  and  on  further 
motion  of  the  plaintiff  by  his  counsel,  it  is  further  ordered  by 
the  court,  that  the  clerk  of  this  court,  after  he  has  made  out 
and  filed  the  scire  facias,  and  sheriff's  return  thereto  as  afore- 
said, amend  the  same  so  as  to  make  it  a  scire  facias  in  the 
name  otJohn  Brien,  as  surviving  obligee  of  John  McPherson^ 
deceased,  on  the  original  judgment  of  this  court,  rendered 
November  term,  1822,  in  favor  of  John  McPherson  and  John 
Brien  against  Dennis  0.  Byrne,  for  $742.37  debt,  and  $2,000 
damages  and  costs,  unless  cause  to  the  contrary  be  shewn  by 
the  defendant  by  ten  o'clock  on  Monday  morning  next. 

These  rules  were  afterwards  made  absolute.  Thereupon 
further  proceedings  in  the  premises  were  continued,  and  the 
rule  aforesaid  enlarged,  by  regular  continuances  from  term  to 
term  of  the  said  court,  from  the  said  third  Monday  of  Novem- 
ber, 1838,  until  the  fourth  day  of  December,  1840. 

Whereupon  it  is  ordered  by  the  court  here,  that  the  clerk  of 
this  court  make  out  and  file  in  this  case,  as  a  part  of  the  pro- 
ceedings thereof,  a  scire  facias  on  the  original  judgment  of  (his 
court,  rendered  at  the  November  term,  1832,  in  favor  of  John 
McPherson  and  John  Brien,  against  Dennis  0.  Byrne,  for 
$742.37  debt,  and  $2,000  damages  and  costs ;  the  said  scire 
facias  to  be  in  the  name  of  the  said  John  Brien  and  John 
McPherson,  dated  on  the  second  day  of  December,  1833, 
with  the  return  of  the  sheriff  of  "made  known,"  regularly 
endorsed  thereon  in  due  form  of  such  return. 
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Which  said  scire  facias  is  in  the  words  and  figures  follow* 
ing,  to  wit : 

"Washington  County,  to  wit :  The  State  of  Maryland  to 
the  Sheriff  of  Washington  County,  greeting:  Whereas,  at,"  &c. 

It  was  also  agreed,  that  this  case  shall  be  considered  in  the 
Court  of  Appeals,  in  the  same  manner  as  if  a  bill  of  exceptions 
had  been  taken  to  the  direction  of  the  court  to  the  clerk,  to  sup- 
ply the  lost  scire  facias,  and  a  separate  bill  of  exceptions  had 
been  taken  to  the  amendment  allowed  by  the  court  to  the  writ 
so  supplied. 

The  county  court  (Shriver  and  T.  Buchanan,  A.  J.,)  then 
ordered  a  fiat,  according  to  the  tenor  of  the  amended  scire  facias, 
and  the  defendant  appealed. 

The  cause  was  submitted  upon  written  arguments  to  Buch* 
anan,  C.  J.,  Stephen,  Archer,  Chambers  and  Spence,  J« 

By  Price,  for  the  appellant. 

The  facts  to  be  collected  from  this  record  are  these  :  John 
Brien  and  John  McPherson  recovered  a  judgment  in  debt  on  a 
single  bill  against  Dennis  O.  Byrne,  at  November  term  1822  of 
Washington  county  court.  After  the  death  of  McPherson, 
Brien,  the  surviving  plaintiff  in  the  judgment,  issued  a  scire 
facias  to  revive  it,  on  the  2nd  day  of  December,  1833.  Mr. 
Merrick,  the  counsel  of  Brien  states,  that  he  directed  the  clerk 
to  issue  the  scire  facias  in  the  name  of  John  Brien,  surviving 
partner,  John  McPherson  being  dead.  That  he  either  made 
the  entry  to  this  effect  on  the  docket,  or  stood  by  and  saw  the 
clerk  do  it.  The  docket  entry,  which  is  proved  by  Mr.  Smith 
to  be  in  the  hand  writing  of  Mr.  Merrick,  is,  "John  Brien, 
surviving  partner  of  John  McPherson,  use  of  John  Brien  and 
John  McPherson  Brien  vs.  Dennis  0.  Byrne."  Mr.  Merrick 
further  states,  that  afterwards  at  the  trial  term,  upon  exami- 
ning the  writ,  he  found  that  it  had  been  issued  in  the  names 
of  both  John  Brien  and  John  McPherson,  as  if  both  were  still 
alive. 

The  scire  facias  was  returned  "made  known,"  to  March 
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term,  1834,  and  filed  among  the  papers  in  the  clerk's  office* 
Mr.  Smith  proves  that  the  papers  were  afterwards  lost  or  mis- 
laid, and  tbat  when  he  last  saw  them  they  were  in  the  hands 
of  the  plaintiff's  attorney. 

The  cause  was  continued  from  term  to  term  until  November 
court  1838,  when  the  plaintiff,  upon  the  above  facts,  obtained 
a  rule  upon  the  defendant  to  shew  cause,  and  upon  the  hear- 
ing of  that  rule  at  November  term  1840,  the  court  ordered, 
that  the  clerk  make  out  and  file  in  this  case  as  a  part  of  the 
proceedings  thereof,  a  scire  facias  on  the  judgment  of  1822  in 
favor  of  John  McPherson  and  John  Brim,  against  Dennis 
0.  Byrne  for  $742.37  debt,  and  $2000  damages  and  costs; 
the  said  scire  facias  to  be  in  the  name  of  the  said  John  Brien 
and  John  McPherson,  dated  on  the  2nd  of  December,  1833, 
with  the  return  of  the  sheriff  of  "made  known"  regularly  en- 
dorsed thereon,  m  due  form  of  such  return. 

This  is  the  only  order  the  court  passed  after  the  cause  was 
shewn.  They  merely  ordered  the  lost  writ  and  return  to  be 
supplied  by  the  clerk,  and  he  has  done  so.  The  court  ordered 
no  amendment  of  the  restored  scire  facias,  and  yet  we  find  an 
amended  writ,  placed  in  front  of  this  record  and  framed  by  the 
clerk  in  all  respects  to  suit  the  plaintiff's  case. 

It  is  true  that  the  agreement  of  counsel  at  the  close  of  the 
record,  carries  with  it  the  strong  implication,  tbat  the  parties 
supposed  the  court  had  passed  some  such  order  of  amendment. 
But  whatever  counsel  may  have  supposed,  it  does  not  appear 
in  point  of  fact  that  any  such  order  was  passed,  and  therefore 
the  amended  scire  facias  is  in  this  record  without  any  authority. 

This  court  will  not,  it  is  admitted,  remand  the  cause  for 
diminution,  as  the  only  ground  for  that  course  would  be  to  give 
the  court  below  an  opportunity  to  do  that,  which  they  have  not 
done.  The  appellant  comes  before  this  tribunal  asking  them 
to  consider  what  the  county  court  have  actually  done,  not 
what  they  might  have  done.  But  in  addition  to  this  view, 
this  court  will  not  remand  the  record,  for  a  much  stronger  rea- 
son, namely,  that  the  court  below  have  no  power,  or  if  they 
possess  the  power,  it  is  inexpedient  that  they  should  exercise 
it,  in  allowing  the  amendment  in  question. 
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It  is  proper  therefore  to  consider  what  the  law  is  in  refer- 
ence to  the  power  of  the  courts  in  allowing  amendments.  It 
is  settled  in  England,  that  whilst  the  pleadings  are  in  paper 
and  before  they  are  entered  of  record,  the  court  will  amend  the 
declaration,  plea,  replication,  &c.,  in  form  or  substance,  on 
proper  and  equitable  terms.  2  Tidd's  Pr.  753.  Whilst  the 
proceedings  are  in  paper,  the  amendment  is  at  common  law, 
and  not  within  any  of  the  statutes  of  amendment,  which  re- 
late only  to  proceedings  of  record.  Tidd,  767.  A  cause  is 
said  to  be  in  paper  until  judgment  is  signed,  up  to  which  pe- 
riod either  party  is  in  general  at  liberty  to  amend  his  plead- 
ings as  at  common  law.  Step,  on  PL  105, 106.  And  even 
after  judgment  is  signed,  and  up  to  the  latest  period  of  the  ac- 
tion, amendment  is  in  most  cases  allowable  at  the  discretion 
«f  the  court,  under  certain  statutes  passed  for  allowing  amend- 
ments of  the  record.     Step,  on  PI.  106. 

The  English  statutes  of  amendment,  relating  as  they  do  ex- 
clusively to  the  record  after  judgment  is  signed,  are  out  of  this 
case. 

The  acts  of  this  State  of  1785,  chap.  80,  sec.  4,  and  of 
1809,  chap.  153,  sec.  1,  which  authorise  the  courts  to  allow 
amendments  in  all  proceedings  whatsoever  before  verdict,  have 
been  interpreted  to  mean  all  proceedings  in  a  cause  subse- 
quent to  the  return  of  the  writ,  and  not  as  authorising  an 
amendment  of  the  writ  itself.  Stoddert  vs.  Newman,  7  Harr. 
tf  John.  256,  257.  And  in  Glenn,  trustee  of  Fahnestock  vs. 
Karthaus,  4  GUI.  $  John.  381,  the  principle  is  referred  to  as 
having  been  frequently  decided  by  this  court,  that  an  amend- 
ment of  the  writ  is  what  the  courts  below  are  not  authorised 
to  permit.  The  legislation  in  this  State,  is  therefore  also  out 
of  the  question  in  the  case  now  before  the  court. 

It  was  for  a  long  time  regarded  as  settled  law  in  England, 
that  a  scire  facias  was  not  amendable.  Tidd's  Pr.  1 176,  and 
the  authorities  their  cited,  particularly  1  SaHc.  52.  1  Str.  401. 
2  Str.  892,  1165.  Barnes'  Notes,  26,  27,  114,  116.  But  it 
should  seem  that  the  court  have  the  power  of  amending  a  scire 
facias  for  any  misprision  of  the  clerks,  by  construction  of  the 
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Stat.  8,  Hen.  6,  chap.  12,  that  statute  expressly  including 
"writs"  generally.  2  Archb.  Civ.  Pr.  277.  The  power  to 
amend  therefore  in  this  case  must  be  found  in  the  statute  re- 
ferred to,  and  the  construction  given  to  it  by  the  courts,  oi 
such  power  does  not  exist. 

The  Stat.  8,  Hen.  6,  chap.  12,  will  be  found  upon  exami- 
nation to  have  relation,  like  the  other  statutes  of  amendment 
in  England,  to  the  record  after  judgment  signed.  The  sub- 
stance of  that  statute  is  simply,  that  no  judgment  nor  record 
shall  be  reversed  nor  avoided  for  rasures,  interlineations  or 
literal  errors  in  any  record,  process,  warrant  of  attorney,  ori- 
ginal writ,  or  judicial  panel,  or  return,  but  the  judges  may  re- 
form all  defects  in  records  by  misprision  of  the  clerks  in  affirm- 
ance of  the  judgment.  It  is  not  perceived  how  a  warrant  to 
amend  a  writ  before  judgment  signed,  should  be  found  in  this 
statute. 

In  Buxom  vs.  Haskins,  6  Mod.  263,  the  case  was  a  scire 
facias  to  have  execution,  reciting  a  judgment  of  two  messua- 
ges, whereas  the  judgment  was  in  truth  of  but  one  messuage. 
Motion  to  amend.  Holt,  C.  J.  said,  there  was  a  difference 
where  the  writ  is  bad  on  the  face  of  it ;  and  where  it  is  good 
in  the  frame  of  it,  but  not  fitted  to  the  particular  case.  And 
all  the  cases  put  of  amendment,  are  of  the  6rst  kind.  And 
the  motion  was  denied.  Again,  in  Williams  vs.  Haskins,  6 
Mod.  310,  there  was  a  scire  facias  to  have  execution  of  two 
messuages,  and  the  judgment  when  produced  was  of  but  one 
messuage.  Motion  to  amend.  Per  Cur.  It  cannot  be,  for  this 
is  a  good  writ  for  any  thing  that  does  appear  on  the  face  of  it. 
And  for  that  if  there  were  a  judgment  for  one  messuage,  this 
writ  would  be  a  good  writ  to  revive.  So  being  good  in  it- 
self, though  not  apposite  to  this  purpose,  to  amend  would  be 
to  make  a  new  writ,  or  to  alter  a  good  writ  and  fit  it  to  another 
purpose.  In  Vavaser  vs.  BaUe,  1  Salk.  52,  scire  facias  on  a 
judgment  and  by  mistake  in  the  scire  facias,  the  plaintiff's 
name  was  put  for  the  defendant's,  viz :  Rodolphus  for  Jacobus, 
and  they  moved  to  amend,  it  being  the  fault  of  the  clerk.  De- 
nied. For  the  writ  does  not  appear  to  us  to  be  wrong,  and 
there  may  be  such  a  judgment  for  aught  we  know. 
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Now  what  is  the  proposed  amendment  here  ?  The  suit  was 
brought  in  the  names  of  two  plaintiffs,  and  the  effort  was  made 
to  change  it  by  amendment  into  a  suit  by  one  plaintiff  only. 
The  writ,  in  the  language  of  Lord  Holt)  was  a  good  writ  for 
any  thing  that  appeared  on  the  face  of  it.  So  being  good  in 
itself,  though  not  apposite  to  the  plaintiff's  case,  to  amend 
would  be  to  make  a  new  writ,  or  to  alter  a  good  writ  and  fit 
it  to  a  different  case. 

The  statute  was  made  to  cure  defects  in  the  writ,  and  not 
to  help  out  the  evidence  adduced  by  the  party  to  support  his 
case.  The  writ  of  scire  facias  is  placed  by  the  statute  in  the 
same  category  with  other  writs.  Now  in  cases  of  contracts, 
if  too  many  persons  be  made  plaintiffs  the  action  will  fail.  1 
Chit.  PL  8.  So  where  one  or  more  of  several  obligees,  cove- 
nantees, partners  or  others,  having  a  joint  legal  interest  in  the 
contract,  dies,  the  action  must  be  brought  in  the  name  of  the 
survivor.  1  Chit.  PL  11.  Again,  to  strike  out  a  party  where 
there  are  too  many  in  the  writ,  implies  the  same  power  of 
amendment,  as  to  add  a  party  where  there  are  too  few.  And 
yet  in  all  cases  of  contracts,  if  it  appear  upon  the  face  of  the 
pleadings  that  there  are  other  obligees,  covenantees  or  parties 
to  the  contract,  who  ought  to  be,  but  are  not  joined  in  the  ac- 
tion, it  is  fatal  on  demurrer,  or  on  motion  in  arrest  of  judgment, 
or  on  error.  And  if  the  objection  do  not  appear  on  the  faee 
of  the  pleadings,  the  defendant  may  avail  himself  of  it  by  plea 
in  abatement,  or  as  ground  of  non-suit  at  the  trial  upon  the 
plea  of  the  general  issue.  1  Chit.  PL  7, 8.  A  paity  making 
a  mistake  in  anyjof  these  instances  in  the  frame  of  his  suit,  is 
non-suited  and  submits.  Such  a  thing  as  changing  the  form 
of  his  writ  by  amendment  was  never  heard  of.  Now  as  the 
authority  to  amend  a  scire  facias  is  derived  from  the  Stat.  8, 
Hen.  6,  chap.  12,  and  from  that  statute,  because  this  writ  is 
included  in  the  general  term  "writs,"  it  is  difficult  to  conceive 
any  reason  for  the  amendment  of  a  scire  facias  which  would 
not  equally  apply  to  the  amendment  of  the  writ  in  any  other 
action.  And  if  it  be  settled  law,  that  too  many,  or  too  few 
persons  being  made  plaintiffs  in  any  other  suit  ex  contractu,  is 
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fatal  to  the  action,  it  is  not  easily  comprehended  why  the  same 
mistake  in  suing  out  a  scire  facias  should  not  be  attended  with 
the  same  result.  It  does  not  alter  the  case  that  JohnMcPher- 
son  was  dead.  This  could  only  appear  by  the  evidence  at  the 
trial.  The  writ  was  good,  but  the  evidence  did  not  conform 
to  it. 

The  courts  have  never  gone  further,  it  is  believed,  in  the 
amendment  of  a  capias  ad  respondendum  than  to  allow  a  mis- 
take in  the  christain  or  surname  of  a  party  to  be  corrected.  But 
this  is  done  under  an  equitable  construction  of  the  Stat.  16  and 
17,  Car.  2  c.  8,  called  by  Twisden  the  omnipotent  act,  which  in 
its  very  terms  has  reference  only  to  cases  after  verdict,  ft 
enacts  in  substance,  that  no  judgment  upon  any  verdict  of 
twelve  men,  shall  be  stayed  or  reversed  for  default  in  form,  or 
for  lack  of  form,  &c.,  or  for  or  by  reason  of  the  mistaking  of 
the  christian  or  surname  of  the  plaintiff  or  defendant,  &e., 
where  the  right  name  is  at  once  truly  alleged. 

It  is  manifest  from  the  reading  of  this  statute,  that  it  has 
reference  to  the  names  of  those  who  are  already  parties  to  the 
suit,  and  to  the  correction  of  those  names  when  incorrectly 
given,  and  that  it  never  could  be  meant  to  authorise  the  stri- 
king out  a  name  where  there  are  too  many,  or  the  inserting  a 
name  where  there  are  too  few. 

It  may  be  urged  that  here  was  something  to  amend  by ;  but 
this  fact  confers  no  power  on  the  court.  The  proposition  is 
not  true,  that  the  court  will  amend,  whenever  there  is  some- 
thing to  amend  by,  for  that  would  make  the  power  of  amend- 
ment unlimited.  The  rule  is,  that  the  court  will  amend,  within 
the  scope  of  their  authority  to  do  so,  provided  there  be  any 
thing  to  amend  by  ;  otherwise  they  will  not  amend  at  all.  In 
this  case  the  court  had  the  docket  entry  to  amend  by — but 
that  was  wrong — being  in  the  name  of  John  Brien,  surviving 
partner.  How  surviving  partner?  What  reference  can  such 
a  designation  have  to  a  surviving  plaintiff  in  a  judgment?  It 
neither  intimates  nor  implies  that  the  death  happened  since 
the  rendition  of  the  original  judgment.  Indeed  it  had  no  ne- 
cessary connexion  with  a  judgment  at  all.     It  was  necessary 
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therefore  to  correct  it,  but  in  doing  so  it  was  changed  to  sur- 
viving obligee,  which  was  as  far  from  right  as  the  first.  It 
ought  to  have  been  surviving  plaintiff,  or  survivor. 

F.  A.  Schley,  for  the  apppellee. 

In  this  case  a  judgment  was  rendered  in  Washington  county 
court  at  the  November  term,  1822,  in  favor  of  John  McPkerson 
and  John  Brien  against  Dennis  0.  Byrne,  on  a  single  bill,  for 
$742.37  debt,and  $2,000  damages  and  costs.  John  McPherson 
having  died,  John  Brien,  as  the  surviving  obligee,  required  Mr. 
Merrick,  as  his  counsel,  to  have  the  judgment  revived  by  scire 
facias  in  his  name,  and  went  with  his  counsel  to  the  clerk's  office 
for  that  purpose.  The  counsel  searched  for  and  found  the  orig- 
inal judgment,  and  directed  the  clerk  to  issue  a  scire  facias  on 
that  judgment,  for  the  purpose  of  reviving  it,  as  John  McPher- 
son was  dead.  The  counsel  then  entered  on  the  rough  origi- 
nal docket,  the  titling  of  the  case.  After  doing  this,  the  clerk 
added  to  the  titling  a  reference  to  the  amount  of  the  judgment, 
to  wit;  "D.  $742.37,  and  $2,000  damages,  costs  $9.59." 
As  also  the  number  of  the  case  on  the  docket,  and  the  term  of 
tlie  court  at  which  the  judgment  was  rendered.  Thus — "No. 
275,  N.  C.  1822."  The  instructions  being  thus  given,  and 
the  necessary  memoranda  thus  made  by  the  clerk  to  guide  him 
in  the  issue  of  the  writ,  the  clerk,  or  one  of  his  deputies  pro- 
ceeded to  issue  the  same.  In  doing  this,  an  error  was  com- 
mitted by  issuing  in  the  names  of  both  the  plaintiffs  in  the 
original  judgment,  instead  of  issuing  in  the  name  of  John 
Brien,  as  the  survivor.  When  the  attorney,  at  the  trial  court, 
discovered  this  error,  he  moved  to  amend  the  writ,  so  as  to 
make  it  in  the  name  of  John  Brien,  as  the  survivor.  After  the 
case  had  been  continued  for  some  time,  the  original  scire  facias 
with  the  sheriff's  return  thereon,  were  lost  or  mislaid,  and  the 
case  was  then  continued  for  a  considerable  time  under  the 
expectation  that  the  lost  papers  would  be  found.  In  the  mean 
time  John  Brien  died,  and  John  McPherson,  junior,  having 
taken  out  letters  of  administration  on  his  estate,  Brien's  death 
was  suggested,  and  his  administrator  appeared  to  the  suit,  and 
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then  laid  the  defendant  under  a  rule  to  shew  cause  why  the 
lost  papers  should  not  be  supplied  by  exact  copies,  to  stand  in 
the  place  and  stead  of,  and  as  the  originals ;  as  also  to  shew 
cause  why,  when  the  originals  were  thus  supplied,  the  writ  of 
scire  facias  should  not  be  so  amended  as  to  make  it  conforma- 
ble to,  and  a  proper  writ  on  the  original  judgment  for  the  pur- 
pose of  reviving  it  in  the  name  of  John  Brien  as  surviving 
obligee  of  John  McPherson.  The  court  made  the  rule  absolute, 
and  gave  judgment  of  fiat  in  the  name  of  John  McPherson, 
as  the  administrator  of  John  Brien,  surviving  obligee  of  John 
McPherson,  deceased,  for  the  amount  of  the  orignal  judgment. 

In  this  case  it  is  manifest  that  the  scire  facias  was  issued, 
and  intended  to  revive  the  original  judgment  in  case  No.  275* 
en  the  trial  docket,  at  the  November  term  of  Washington  county 
court  1822.  That  particular  judgment  was  laid  before  the 
clerk  by  the  attorney  for  the  plaintiff,  and  the  clerk  was  desired 
to  issue  the  writ  of  scire  facias  on  that  judgment,  and  he  made 
his  memoranda  accordingly. 

It  was  therefore  the  duty  of  the  clerk,  with  the  judgment 
before  him,  to  issue  a  proper  scire  facias  to  revive  and  give 
efficacy  to  that  judgment.  He  ought  to  have  issued  a  scire 
facias  in  the  name  of  John  Brien,  as  surviving  obligee  of  John 
McPherson,  deceased,  instead  of  which  he  issued  a  scire  facias 
in  the  names  of  both  the  plaintiffs,  as  if  they  were  both  still  liv- 
ing. The  attorney,  who  is  also  an  officer  of  the  court,  intended 
that  a  proper  scire  facias  should  be  issued  on  the  judgment 
for  the  purpose  of  reviving  it  in  the  name  of  John  Brien,  as 
the  surviving  obligee.  If  therefore  there  was  any  error  in  his 
entry  on  the  rough  original,  it  was  a  mere  error  which  the 
judgment  itself,  then  before  him,  shewed  of  itself,  and  by 
which  it  might  be  amended  or  corrected. 

Only  two  questions  can  arise  in  this  case — 

1st.  Whether  the  original  scire  facias  and  sheriff's  return 
thereon  being  lost,  the  court  had  the  power,  on  being  fully 
satisfied  of  their  existence,  contents  and  loss,  of  having  that 
loss  supplied  by  substituting  copies  as  originals,  and  ordering 
them  to  be  filed  nunc  pro  tunc  ? 
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2nd.  Whether  the  papers  being  thus  restored  and  standing 
in  the  same  plight  and  condition  as  the  original  scire  facias 
and  sheriff's  return  did  at  the  time  of  their  loss,  the  court  could 
make  the  amendment  that  they  have  made  ? 

The  first  question  was  waived  before  the  court  below  on  the 
part  of  the  defendant's  counsel,  be  considering  the  loss  as  a 
mere  accident  that  might  well  occur  under  the  practice  of 
counsel,  who  frequently  take  out  the  original  papers  in  a  case 
to  examine  them,  instead  of  getting  copies,  and  thus  saving 
expense  to  the  parties.  The  loss  or  mislaying  of  the  papers 
was  not  the  fault  of  the  party,  but  the  act  of  the  counsel,  who 
is  an  officer  of  the  court,  and  as  such,  took  out  the  oiiginal 
scire  facias  and  sheriff's  return  thereon.  The  counsel  for  the 
defendants  below,  therefore,  did  not  make  any  objection  to  the 
substitution  of  the  copies  for  the  originals.  But  independent 
of  such  assent,  the  court  would  have  the  power  on  general 
principles,  and  in  furtherance  of  justice,  to  supply  any  paper 
lost  from  the  files  of  the  court,  when  satisfied  of  the  loss  and 
contents  of  such  paper.  Indeed  it  would  be  hard  if  the  court 
had  no  such  power.  If  a  bond,  or  deed,  or  will  is  lost,  and 
the  loss  and  contents  of  such  paper  can  be  proved,  although 
the  loss  was  by  the  act  of  the  party  claiming  under  either  of 
such  papers,  yet  the  courts  will  enable  the  party  to  have  the 
full  benefit  of  such  paper  in  the  same  manner  as  if  the  paper 
was  still  in  existence  and  before  the  court.  In  this  case  a  writ 
was  issued  by  the  proper  officer  of  the  court,  and  was  served 
and  returned  by  the  sheriff  to  the  court,  and  was  fully  in  pos- 
session, and  on  the  mes  of  the  court.  It  was  afterwards  either 
lost  or  mislaid  by  either  the  clerk  or  the  attorney  of  the  plain- 
tiff, both  being  officers  of  the  court.  It  would  therefore  seem 
to  be  essential  to  the  clearest  principles  of  justice,  that  the  court 
should  have  such  a  control  over  their  own  records  and  papers 
as  to  protect  suitors  from  loss  from  a  mere  accident  of  this 
kind.  And  that  on  being  satisfied  of  the  loss  and  contents 
of  any  paper  that  was  regularly  on  the  files  of  the  court,  they 
should  have  the  power  to  supply  its  place,  if  by  any  means 
they  can  do  so.  In  Chicester  Sf  Van  Wyck  vs.  Conde,  3  Cowen's 
22        v.12 
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Rep.  39,  a  record  of  a  judgment  to  be  confessed,  with  the 
power  of  attorney  to  confess  the  same  according  to  the  practice 
in  New  York,  had  been  sent  by  the  plaintiff's  attorney  by  mail 
to  the  clerk's  office  at  Utica.  Supposing  that  it  had  reached 
Utica  in  time,  the  plaintiff's  attorney  caused  a  fori  facias  to 
be  issued,  as  though  the  judgment  had  been  regularly  entered 
at  the  time  it  ought  to  have  been.  The  fieri  facias  was  levied 
on  the  defendant's  property,  other  fieri  facias9  on  the  judgments 
of  other  creditors  were  also  levied  on  the  property.  It  was 
afterwards  discovered  that  the  letter  to  Utica  had  gone  on  to 
the  General  Post  Office  as  a  dead  letter,  and  long  after  was 
leturned  to  the  plaintiff's  attorney,  by  which  no  judgment  ro 
fact  had  been  entered  up  for  the  pliantiff  on  which  he  issued 
bis  fieri  facias.  On  discovering  this,  the  other  creditors  moved 
to  set  aside  the  fieri  facias  of  the  plaintiff,  so  that  the  money 
might  be  paid  over  to  them,  or  their  fieri  facias,  which  had 
been  regularly  issued  on  judgments  regularly  obtained.  The 
plaintiff's  eounsel  then  moved  the  cMirt  to  allow  him  to  amend 
by  filing  the  warrant  of  attorney  and  record,  nunc  pro  time,  so 
as  to  sustain  his  fieri  facias •,  and  the  court  on  full  argument, 
allowed  the  plaintiff  to  do  so,  and  gave  him  the  full  fruits  of 
bis  fieri  facias.  And  the  court  did  it  on  the  principle  of  fur- 
thering justice,  and  the  power  of  the  court,  "where  proceed-' 
ings  are  conducted  in  good  faith,  to  fill  the  chasms  that  may 
have  intervened  through  accident  or  mistake." 

This  case,  in  principle,  is  quite  as  strong,  indeed  stronger, 
than  the  case  under  consideration.     For  jp  the  case  in  Cowen 

y 

a  new  judgment  was  not  only  entered  up,  but  third  parties 
were  affected  by  it,  whereas  here,  the  defendant  alone  is  to  be 
affected.  And  be  is  seeking  to  get  rid  of  the  judgment,  that 
he  may  plead  the  statute  of  limitations  to  a  new  writ  of  scire 
facias  ;  and  therefore  entitled  to  no  favor.  But  it  would  seetn 
to  be  unnecessary  to  multiply  authorities  on  this  point  of  the 
case,  as  this  court  has  recently  settled  the  law.  I  refer  to  the 
case  of  the  Bank  of  the  United  States  vs.  Lyles,  et  a/,  10  Gill 
tf  John.  326.  In  that  case  it  was  not  perfectly  certain,  whe- 
ther the  scire  facias  had  been  issued  and  lost,  or  whether  it 
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bad  ever  issued.  The  clerk  had  been  directed  to  issue  it,  and 
referred  to  the  judgment  on  which  it  was  to  be  issued.  As  no 
scire  facias  could  be  found,  the  court  ordered  a  new  scire  facias 
to  be  issued,  and  the  sheriff's  return  to  be  entered  thereon. 
That  is,  the  county  court  ordered  a  new  scire  facias  to  be 
issued  "from  the  docket  entries  and  other  proceedings  in  the 
cause,  which  shall  corectly  recite  the  judgment  sought  to  be 
revived,  and  purport  to  have  been  issued  on  the  24th  of  No- 
vember, 1830."  But  the  court  overruled  so  much  of  the 
motion,  as  sought  to  have  any  entries  made  of  a  return  of  said 
writ  by  the  sheriff,  the  court  not  finding  that  any  return  of  any 
such  writ  was  made  by  the  sheriff.  From  this  decision  of  the 
county  court,  both  parties  appealed.  That  is,  the  defendant 
appealed  from  the  order  directing  a  new  writ  to  be  made  out, 
but  the  Court  of  Appeals  sustained  the  judgment  of  the  county 
court,  ordering  the  new  writ,  and  the  amendment,  so  as  to 
make  it  conform  to  the  original  judgment— and  on  the  appeal 
of  the  plaintiff,  from  that  part  of  the  order  refusing  to  direct 
the  sheriff's  return  to  be  entered.  The  Court  of  Appeals  re* 
versed  the  decision  of  the  county  court  and  awarded  aproce- 
dendo.  If  then  the  court  in  this  case  had  the  power  to  order 
a  new  writ  to  issue  where  none  had  issued,  and  to  operate 
nunc  pro  tunc,  a  multo  fortiori,  would  the  court  have  power  and 
a  right  to  supply  a  writ  that  had  actually  issued,  been  served, 
and  returned  to  be  put  on  the  files  of  the  court.  In  the  case 
now  under  consideration,  there  is  no  dispute  as  to  the  facts, 
that  a  writ  was  issued,  served  by  the  sheriff,  returned  to  the 
court,  and  filed  with  the  clerk.  The  English  cases  are  numer- 
ous and  direct  to  the  point,  that  the  court  can  supply  a  lost 
record  or  proceeding  of  any  kind  that  was  on  their  files. 

In  Stone  vs.  Overton,  2  Barnes  Notes  9,  a  new  record  of 
JWE.  prL  and  Ha.  Cor.  Jur.  was  made  out  and  returned  by  the 
associate,  agreeably  to  his  minutes  taken  at  the  trial,  the  old 
record  having  been  lost. 

In  JYeedham  and  Grano,  cited  in  1st  Strange,  140,  on  a  loss 
of  the  roU  by  the  attorney,  leave  was  given  to  make  out  a  new 
one.  See  King  qui  tarn  vs.  Bolton,  1  Strange,  140.  See  alsof 
Evans  vs.  Thomas,  2  Strange,  833. 
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In  Bayrell  vs.  Bridge,  2  Strange,  1264,  the  Postea  could 
not  be  found,  and  the  court  on  debate  ordered  a  new  one  to  be 
made  out  from  the  record  above  and  the  associate's  notes.  See 
also  Bean  vs.  Elton,  2  Strange,  1077. 

The  second  question  is  in  fact  the  only  question  in  the  case. 
Could  the  court  under  the  circumstances  order  the  amendment 
to  be  made,  that  was  made  ? 

The  original  judgment  sought  to  be  revived  was  in  debt  on 
a  single  bill  in  the  names  of  John  McPherson  and  John  Brien 
against  the  defendant.  McPherson  having  died,  the  object  of 
Brien  was  to  revive  the  judgment  in  his  name,  as  the  survivor 
or  surviving  obligee,  and  for  this  purpose  he  applied  to  his 
attorney.  The  attorney  placed  the  judgment  before  the  clerk 
and  told  him  that  he  wished  that  judgment  revived  in  the 
name  of  Mr.  Brien,  as  the  survivor.  The  attorney  made  an 
entry  or  titling  on  the  rough  original  docket,  in  which  he  en- 
tered the  name  of  John  Brien,  as  surviving  partner,  instead  of 
survivor  simply,  or  surviving  obligee,  or  surviving  plaintiff. 
It  was  no  part  of  the  duty  of  the  counsel  to  have  made  this  or 
any  other  entry  on  the  clerk's  docket,  although  it  was  the  mere 
rough  original.  He,  however,  laid  the  judgment  itself  before 
the  clerk,  and  directed  him  to  issue  the  scire  facias  to  revive 
that  judgment  in  the  name  of  John  Brien,  the  other  plaintiff 
being  dead.  The  clerk,  as  before  stated,  made  his  memoranda, 
referring  with  the  utmost  particularity  to  the  judgment  as  the 
judgment,  and  the  only  judgment,  on  which  the  scire  facias  was 
to  be  issued.  By  mistake  he  issued  in  the  names  of  both  the 
plaintiffs  instead  of  one  only. 

The  amendment  asked  for  is,  to  correct  this  mistake  of  the 
clerk,  and  to  make  the  writ  in  form,  such  as  it  should  have 
been  under  the  facts  stated  to  the  clerk  at  the  time  he  was  re- 
quested to  issue  the  writ.  That  is,  he  was  told  that  John 
McPherson,  one  of  the  plaintiffs,  was  dead,  and  that  John 
Brien,  the  survivor,  who  was  then  present  in  the  clerk's  office, 
wished  the  judgment  revived  in  his  name. 

The  appellee  contends  that,  the  clerk  being  thus  informed  of 
the  facts,  and  requested  to  issue  a  scire  facias  to  revive  the 
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judgment,  it  was  his  duty  to  have  issued  a  proper  scire  facias 
to  effectuate  the  wish  and  intention  of  the  plaintiff,  and  not 
haying  done  so,  it  is  a  misprision  on  his  part,  which  the  court 
will  correct  by  a  proper  amendment.  And  this  the  court  can 
do  under  its  general  powers  in  furtherance  of  justice. 

The  scire  facias  is  a  writ  that  may  be  pleaded  to,  and  the 
case  was  in  progress  to  a  judgment  when  the  error  was  dis- 
covered, and  the  motion  made  for  the  amendment,  it  was  there- 
fore, fully  within  the  power  and  control  of  the  court.  7  Term 
Rep.  703.  2  Arch.  Prac.  231.  Sweetland  vs.  Beazley,  1 
Barnes9  Notes,  6. 

It  is  also  fully  embraced  by  the  statute  of  8  Hen.  6,  chap.  12, 
as  that  statute  has  been  construed  by  the  courts.  Under  that 
statute  the  court  is  not  prohibited  from  correcting  error  or 
amending  a  writ,  if  applied  to  before  judgment.  The  object 
of  the  statute  was  to  give  the  court  full  power  to  amend  the 
writ,  process,  &c.,  so  that  no  judgment  should  be  rendered  by 
reason  of  such  error.  It  could  not  have  been  intended  that 
the  court  could  not  correct  the  misprision  if  pointed  out  before 
the  judgment,  and  yet  could  correct  it  after  the  judgment. 
2  Arch.  Prac.  232.  5  East.  291.  Braswell  vs.  Jeco,  9  East. 
316. 

A  much  greater  latitude  than  formerly  prevails  in  favor  of 
amendments.     6  Cowen,  607.     2  Burrow,  756. 

When  the  clerk  has  been  guilty  of  making  out  an  original, 
variant  from  the  proecipe,  the  amendment  should  be  on  motion 
in  the  court  where  the  writ  is  returnable.     TidcPs  Prac.  104. 

In  the  case  now  under  consideration,  the  plaintiff's  attorney 
below  furnished  the  clerk  with  directions  or  facts  sufficient  to 
enable  him  to  issue  the  scire  facias  correctly.  That  is,  he 
made  the  entry  in  the  rough  original  in  the  name  of  John  Brien, 
surviving  partner  of  John  McPherson,  and  at  the  same  time  laid 
the  judgment  before  him,  to  revive  which,  he  wished  the  writ 
to  be  issued.  The  clerk,  however,  did  not  conform  to,  or  follow 
the  titling  so  furnished  on  his  rough  original.  He  looked  to 
the  judgment  alone,  and  issued  in  the  names  of  both  the 
plaintiffs,  although  the  fact  was  before  him  that  John  McPher- 
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son  was  dead,  and  John  Brien  surviving.  And  the  judgment 
showed  that  he  ought  to  have  issued  in  the  name  of  John 
Brien>  as  the  surviving  party  to  the  judgment,  not  the  surviv- 
ing partner,  but  the  surviving  obligee,  or  survivo*,  or  surviving 
plaintiff.  I  care  not  which  he  styled  him,  as  each  was  equally 
true,  and  would  be  supported  by  the  judgment.  Had  the  clerk 
issued  the  writ  according  to  the  entry  made  on  the  rough  orig- 
inal docket  by  the  plaintiff's  attorney,  the  court  would  on 
motion  have  stricken  out  the  words  "partner  of,"  it  being  a 
mere  mistake  of  the  attorney,  who  is  an  officer  of  the  court, 
and  which  could  have  been  amended  by  the  judgment,  so  as 
to  have  left  the  scire  facias  in  the  name  of  "John  Brien}  sur- 
viving John  McPherson."  Here  then,  was  sufficient  to  amend 
by — to  wit,  the  entry  on  the  docket  and  the  judgment,  both 
of  which  were  placed  before  the  clerk  at  the  time  he  issued  the 
scire  facias.  Close  vs.  Gillespy,  3.  John's  Rep.  527.  Cox  vs+ 
Mundy,  1  W.  Black.  492.  7  Term.  Rep.  299.  1  Term.  Rep.  782. 

The  case  now  under  consideration  is  the  case  of  a  scire  fa* 
cias  which  the  courts  have  the  power  to  amend.  2  Arch.  CS. 
Prac.  244.  Tidd's  Prac.  1038,  note  (d).  A  scire  facias  on 
a  judgment  is  a  judicial  writ  Tidd's  Prac.  982.  2  Bos.  fr 
Pal.  275  and  note.  Judicial  writs  are  more  absolutely  under 
the  control  of  the  court  than  original  writs.  Campbell  vs. 
Stiles,  9  Mass.  Rep.  218.  Burrell  vs.  Barrel^  10  Mass. 
Rep.  222. 

But  it  is  said  by  the  appellant's  counsel,  that  although  a 
scire  facias  may  be  amended,  yet  it  can  only  be  done  under 
the  8  of  Hen.  6,  chap.  12,  and  therefore  must  be  after  judg- 
ment signed.     The  cases  are  otherwise. 

In  Braswell  vs.  Jeco,  9  East.  316,  the  court  on  motion  or- 
dered the  two  writs  of  scire  facias  and  the  declaration  thereon 
to  be  amended  so  as  to  state  the  judgment  and  proceedings  in 
the  original  action  to  have  been  against  the  defendant  as  a 
common  person,  and  not  as  an  attorney,  conformably  to  the* 
judgment  roll  of  that  original  action. 

In  Sweetland  vs.  Beasely  tf  Brovm,  1  Barnes?  Notes,  6,  a 
scire  facias  against  bail  and  all  the  proceedings  thereon  were 
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ordered  to  be  amended  by  inserting  the  word  merchant  instead 
of  Mercer^  after  issue  joined  on  nul  tiel  record.  See  also 
Clark  vs.  Cotten,  1  Barnes*  Notes,  3. 

In  the  case  in  10  Gill  #  John.  326,  the  court  on  motion  and 
before  judgment  allowed  the  scire  facias  to  be  amended.  The 
first  scire  facias  recited  the  original  judgment  as  recovered  by 
the  President  and  Directors  and  Company  of  the  Bank  of  the 
United  States  against  Jiquila  Johns.  The  amended  scire  facias 
recited  the  judgment  as  recovered  by  a  certain  John  Davidson, 
administrator  of  Uriah  Forrest,  deceased,  for  the  use  of  the 
President,  &c.     This  case  covers  the  whole  ground. 

If  this  amendment  is  not  allowed  and  the  appellee  is  driven 
to  a  new  writ,  he  will  lose  his  claim,  as  the  defendant  then  can 
and  will  plead  the  statute  of  limitations. 

Such  a  result  the  court  will  always  endeavor  to  prevent/ 
Bearcroft  vs.  the  Hundreds  of  Burnham  and  Stone,  3  Levinz, 
348. 

Here  there  is  sufficient  to  amend  by.  The  docket  entry 
shews  that  John  Brien  was  the  surviving  party  to  the  judgment, 
and  the  judgment  shews  that  he  was  the  surviving  obligee  in 
the  single  bill  on  which  that  judgment  was  rendered.  As 
before  remarked,  it  is  immaterial  when  you  have  the  fact  which 
the  docket  entry  gave,  that  he  was  the  surviving  party  to  that 
judgment,  whether  you  style  him  surviving  plaintiff,  survivor, 
or  surviving  obligee ;  the  judgment  recited  equally  sustaining 
each  of  those  epithets ;  and  you  may  amend  by  either  or  both. 
3  Bibb,  232. 

Chambers,  J.,  delivered  the  opinion  of  this  court. 

The  only  question  submitted  to  the  court,  is,  whether  under 
the  circumstances  of  this  case,  the  scire  facias  could  properly 
be  amended.  In  principle,  this  case  cannot  be  distinguished 
in  this  respect  from  the  case  of  Prather*s  Terre  Tenants  vs. 
Manro,  11  Gill  Sf  John.  261,  in  which  the  same  question  was 
adjudged.  The  argument  in  this  case  has  only  tended  to 
strengthen  the  views  there  expressed,  and  we  therefore 

AFFIRM  THE  JUDGMENT. 
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Louis  Mackall  vs.  The  Farmers  Bank  of  Maryland. — 
December,  1841. 

The  defendant  who  pleads  a  discharge  under  the  insolvent  laws,  upon-  an 
issue  joined  ofnul  tiel  record,  replied  by  the  plaintiff  in  the  action,  mast 
produce  before  the  court  all  the  proceedings  in  the  matter  of  his  petition 
for  such  relief,  and  show  their  conformity  to  the  acts  of  Assembly  in  such 
case  made. 

The  docket  entries  made  by  the  clerks  of  the  county  courts  in  such  cases,  are 
not  equivalent  to  a  record  of  the  proceedings. 

Where  a  judgment  is  confessed  and  accepted  subject  to  the  defendant's  dis- 
charge under  the  insolvent  laws,  it  is  not  such  an  admission  of  his  final  dis- 
charge, as  to  constitute  sufficient  evidence  of  the  affirmative  of  an 
issue  upon  the  plea  of  nul  tiel  record  of  a  discharge,  joined  in  a  *cir*  facia* 
to  revive  the  judgment. 

The  deed  of  an  insolvent  debtor  conveying  his  property  to  a  trustee  for  the 
benefit  of  creditors  under  the  usual  order  of  court,  acknowledged  before  the 
olerk  of  the  county  court,  is  not  properly  acknowledged. 

Where  by  the  docket  entries  it  appeared  before  judgment  confessed,  that  the 
defendant's  discharge  had  been  suggested,  it  is  no  variance  that  a  *cire 
facia*  upon  the  judgment  had  been  issued  without  reference  to  such  sug- 
gestion. 

Appeal  from  Prince  George's  county  court. 

On  the  9th  of  April,  1835,  the  Farmers  Bank  of  Maryland 
sued  out  upon  a  judgment  a  writ  of  scire  facias.  The  judg- 
ment recited  in  the  writ  was  of  Prince  George's  county  court, 
in  favor  of  the  appellee  against  the  appellant,  at  April  term, 
1830;  whereof  execution,  yet,  &c.  This  writ  being  returned 
nihil,  was  renewed  20th  May,  1835,  and  then  made  known. 
The  defendant  appeared  and  pleaded. 

1st.  Payment  of  the  original  judgment  before  the  suing  out 
of  the  scire  facias. 

2nd.  That  the  plaintiffs  ought  not  to  have  execution  upon 
their  writ,  except  for  such  property  as  the  defendant  shall  hereaf- 
ter acquire  by  gift,  descent,  or  in  his  own  right  by  bequest,  &c.; 
because  he,  the  said  defendant,  saith,  that  before  the  rendition 
of  the  judgment  in  the  said  writ  of  scire  facias  mentioned,  to 
wit,  on  the  6th  of  April,  1830,  he  obtained  from  the  judges  of 
Prince  George's  county  court  a  final  discharge  under  the  in- 
solvent laws  of  Maryland,  of  and  from  the  payment  of  all 
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•debts ;  dnd  that  the  judgment  in  the  writ  mentioned,  was  ren- 
dered and  obtained,  subject  to  such  discharge,  and  that  he  hath 
not  since  acquired  any  lands,  &c,  by  gift,  &c. 

3rd.  There  is  no  such  record  of  recovery  as  that  recited  in 
the  writ. 

The  plaintiff  replied — 

To  1st  plea ;  non-payment  and  issue. 

To  2nd  plea  ;  that  the  only  discharge  which  the  defendant 
ever  obtained  under  the  insolvent  laws,  was  in  1828;  that  it 
'was  illegal,  and  that  the  judgment  recited  in  the  writ  was  not 
tendered  or  obtained  subject  to  it,  and  issue. 

To  the  3rd  plea ;  there  is  such  a  record  of  recovery,  &c;, 
&nd  issue. 

Upon  these  issues  a  jury  was  sworn,  and  the  defendant,  on 
tnotion,  was  permitted  to  withdraw  his  pleas  of  payment,  and 
of  nvl  tiel  record,  and  the  court  being  of  opinion  that  it  did  not 
Sufficiently  appear  that  the  defendant  had  been  duly  and  le- 
gally discharged  under  the  insolvent  laws  as  by  him  in  his 
J>lea,  &c,  and  as  that  there  was  no  record  of  such  discharge, 
adjudged  execution  to  the  plaintiff,  &c. 

1st  Exception. — At  the  trial  of  this  cause,  the  defendant  to 
tnaintain  the  issue  on  his  part  joined,  upon  the  replication  of 
the  plaintiffs,  that  there  is  no  such  record  of  the  final  discharge 
Of  the  defendant  under  the  insolvent  laws  of  this  State,  as  the 
defendant  in  his  plea  has  alleged,  proved  by  the  clerk  of  the 
Court  that  no  other  record  of  an  insolvent's  final  discharge  is  ever 
made  in  Prince  George's  county  court,  except  aft  entry  upon 
the  docket  of  such  discharge,  and  of  the  administration  of  the 
final  oath  to  the  insolvent,  and  then  offered  in  evidence  to  the 
Court,  the  docket  entries  in  the  case  of  the  petition  of  the  de- 
fendant for  the  benefit  of  the  insolvent  laws  of  this  State,  from 
which  it  appeared,  that  on  the  6th  day  of  April,  1830,  the  de- 
fendant appeared  in  court,  received  his  final  discharge  and 
took  the  final  oath,  viz: 

"Louis  Mackall  for  the  benefit  of  the  Insolvent 
Laws.  In  Prince  George's  county  court,  April  Term,  1830. 
Petition,  &c,  schedule,  &c.  1829,  0.  C,  petitioner  ap- 
23         v.12 
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pears  and  order  of  publication  extended — 1830)  April  5th, 
being  1st  day  of  the  term,  petitioner  appears.  6th,  petitioner 
appears — printers  cert,  filed,  and  final  oath  administered." 

Whereupon  it  was  insisted  by  the  plaintiff,  that  it  was  in- 
cumbent on  the  defendant  to  produce  before  the  court  all  the 
proceedings  in  the  case  of  the  petition  of  the  defendant  for  the 
benefit  of  the  insolvent  laws,  from  the  petition  to  the  final  dis- 
charge, and  to  prove  their  strict  conformity  to  the  provisions 
of  the  acts  of  Assembly  in  such  case  made  and  provided,  and 
the  court  being  divided  in  opinion,  the  issue  joined  as  afore- 
said was  decided  in  favor  of  the  plaintiff.  The  defendant  ap- 
pealed. 

2nd  Exception. — After  the  evidence  offered  in  the  preced- 
ing, which  is  made  a  part  of  this  exception,  the  defendant 
offered  to  the  court  the  judgment,  to  revive  which  the  scire 
facias  in  this  court  is  brought,  and  proved  by  the  docket  en- 
tries that  said  judgment  was  confessed  by  the  defendant  on  the 
22nd  April,  1830,  subject  to  his  discharge  under  the  insolvent 
laws ;  and  the  defendant  insisted,  that  the  acceptance  by  the 
plaintiff  of  the  judgment  now  sought  to  be  revived,  subject  to 
the  defendant's  final  discharge,  was  an  admission  of  such  final 
discharge,  and  sufficient  for  the  affirmative  of  the  issue  of  nut 
tiel  record  aforesaid ;  but  the  court  (Stephen,  C.  J.,  and  Dor- 
sey,  A.  J.,)  were  of  opinion  that  said  entry  was  not  sufficient  for 
the  purpose  aforesaid.     The  defendant  appealed. 

3rd  Exception. — In  addition  to  the  evidence  contained  in 
the  preceding  exceptions,  which  are  by  agreement  made  part 
of  this  exception,  the  defendant  further  to  maintain  the  issue 
joined  on  his  part,  upon  the  replication  of  nul  tiel  record  of  the 
defendant's  final  discbarge  under  the  insolvent  laws  of  this 
State,  offered  in  evidence  to  the  court,  the  original  papers  in 
the  case  of  the  petition  of  the  defendant  for  the  benefit  of  said 
insolvent  laws,  by  which  it  appeared  that  the  petitioner's  deed 
to  his  trustee,  made  at  the  time  of  his  application,  the  23rd 
October,  1828,  for  relief,  was  certified  to  be  acknowledged  in 
open  court  before  the  clerk  of  the  court. 

Whereupon  the  plaintiff  by  his  counsel  objected  to  the  read- 
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ing  of  the  deed  from  said  defendant  to  Edmund  Key,  bis  trustee, 
upon  the  ground,  that  the  same  does  not  appear  to  have  been 
acknowledged  according  to  law.  And  the  court  being  of  opin- 
ion that  the  said  deed  had  not  been  properly  acknowledged, 
sustained  the  plaintiff's  objection,  and  refused  to  admit  such 
deed  to  be  read  in  support  of  the  issue  aforesaid.  The  de- 
fendant appealed. 

4th  Exception. — The  plaintiff  to  maintain  the  issue  joined 
on  his  part  to  the  plea  of  nul  tiel  record^  produced  in  evidence 
the  docket  of  Prince  George's  county  court  of  April  term,  1830, 
being  the  docket  of  the  term  at  which  the  said  judgment  was 
rendered,  and  offered  the  entry  of  said  judgment  on  the  docket 
of  said  term,  and  which  is  in  the  words  following,  to  wit : 
"The  President,  Directors  and  Company  of  the  Farmers  Bank 
of  Maryland  vs.  Louis  Mackall.     Prince  George's  county 
court,  April  term,  1830.    Case — nar — rule— plea — Defend- 
ant's discharge  under  the  insolvent  laws  suggested — 22nd 
April,  Judgment  for  $700,  current  money,  damages  and 
costs.     The  damages  to  be  released  on  payment  of  $ 350, 
current  money,  with  interest  from  the  16th  day  of  July, 
1828.     Costs  $7.28£." 

The  defendant  then  objected,  that  the  judgment  set  out  in 
the  scire  facias  did  not  correspond  with  the  said  judgment  so 
offered  by  the  plaintiff  in  this ;  that  the  said  scire  facias  does 
not  recite  the  suggestion  of  the  defendant's  discharge  under 
the  insolvent  laws,  according  to  the  entries  on  the  said  docket, 
and  that  there  was  a  variance  between  the  said  scire  facias  and 
the  judgment  as  entered  on  the  docket  aforesaid ;  but  the 
court  were  of  opinion  and  so  decided,  that  said  entry  on  the 
docket  of  defendant's  discharge  suggested,  constituted  no 
variance  between  the  judgment  as  recited  in  the  scire  facias, 
and  proved.     The  defendant  appealed. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Arcqeb, 
Dorsey,  and  Chambers,  Judges* 

By  T.  G.  Pratt,  for  the  appellant,  who  insisted — 

1.  That  under  the  plea  of  his  discharge  under  the  insolvent 
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laws,  it  was  sufficient  for  the  insolvent  to  prove  his  final  dis- 
charge, and  that  it  was  not  incumbent  on  him  to  exhibit  the 
preliminary  proceedings  under  his  insolvent  petition. 

2.  That  the  order  of  the  court  awarding  to  the  appellant  a 
final  discharge  under  the  insolvent  laws,  was  an  adjudication 
by  the  court  of  the  regularity  of  all  the  antecedent  proceedings, 
which  cannot  be  collaterally  enquired  into. 

On  the  2nd  exception,  it  will  be  insisted — 

1.  That  the  record  shews  that  the  issue  joined  on  tfce  pl$a  of 
nul  tiel  record  of  plaintiffs  judgment,  was  decided  by  the  court, 
and  that  the  second  exception  was  taken  to  the  opinion  of  the 
court  thereon. 

2.  That  the  entry  on  the  judgment,  "subject  to  the  defend- 
ant's discharge  under  the  insolvent  laws,"  or  "defendant's 
discharge  under  the  insolvent  laws  suggested,"  constituted  a 
part  of  the  judgment,  and  that  the  omission  to  recite  the  same 
in  the  scire  facias ,  was  fatal  upon  the  plea  otnul  tiel  record. 

3.  That  the  acceptance  of  the  judgmept,  subject  to  the 
defendant's  final  discharge,  was  an  admission  of  such  final 
dispharge,  and  sufficient  to  bar  the  plaintiff's  right  of  execu- 
tion, as  against  the  property  of  the  defendant,  subsequently 
acquired  by  purchase,  &c. 

On  the  3rd  exception,  it  will  be  insisted — 

That  the  property  of  the  insolvent  was  transferred  by  opera- 
tion of  law  to  his  trustee ;  that  the  deed  from  him  to  his  trustee 
was  consequently  unnecessary;  and  that  the  court  erred  in 
deciding  that  his  discharge  was  irregularly  obtained  and  void, 
because  of  the  supposed  insufficiency  of  the  acknowledgments 
of  said  deed. 

On  the  4th  exception,  it  will  be  insisted — 

That  the  omission  in  the  scire  facias  "to  recite  the  sugges- 
tion of  the  defendant's  discharge  under  the  insolvent  laws," 
was  fatal  to  the  plaintiff's  recovery  under  the  issue  joined  on 
tfce  plea  of  nul  tiel  record^  to  sustain  which  the  said  judg- 
ment was  offered  in  evidence  by  the  plaintiff. 

By  Tuck  and  Randall,  for  the  appellees. 

The  appellees  will  contend,  on  the  1st  exception — 
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1.  That  to  support  this  issue  it  was  incumbent  on  the  de- 
fendant to  produce  the  whole  record  of  the  insolvent's  pro- 
ceedings, and  show  by  them  a  strict  compliance  with  the  acts 
of  Assembly ;  that  these  docket  entries  in  themselves  are  no 
evidence  at  all,  unless  preceded  by  such  regular  proceedings. 

On  the  2nd  exception — 

2.  That  the  plea  of  nul  tiel  record,  as  to  the  judgment 
in  the  scire  facias  stated,  was,  on  leave  granted  to  the 
defendant  by  order  of  court  withdrawn,  and  therefoie  no 
such  prayer  as  that  contained  in  this  bill  of  exceptions  could 
be  made,  there  being  no  foundation  for  it  in  the  pleadings. 

3.  That  if  the  court  could  entertain  such  a  prayer,  they  were 
correct  in  rejecting  it,  because  the  docket  entries  cannot  control 
the  original  record  of  the  judgment,  which  does  not  appear  to 
be,  nor  is  pretended  to  be,  rendered  subject  to  this  discharge. 

4.  That  if  so  rendered  subject  to  this  discharge  under  the 
insolvent  laws,  advantage  of  this  discharge  could  not  be  taken 
by  the  plea  of  nul  tiel  record,  &c. ;  but  the  discharge  must 
be  specially  pleaded,  and  the  whole  proceedings  fully  set  out 
and  shown  to  be  in  conformity  to  the  law. 

On  the  3rd  exception — 

5.  That  the  deed  is  not  acknowledged  according  to  law ; 
its  acknowledgment  being  in  open  court  before  the  clerk  thereof. 

On  the  4th  exception — 

6.  That  this  suggestion  of  the  defendant's  discharge  under 
the  insolvent  laws  is  a  mere  docket  entry,  no  part  of  the  judg- 
ment, and  its  omission  in  the  judgment,  does  not  constitute  a 
variance. 

The  plaintiffs  will  also  support  the  opinion  of  the  court  on 
this  exception  by  the  points  made  under  the  first  exception. 

By  the  Court — 

judgment  affirmed. 
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John  Murphy's  Lessee  vs.  Amos  Cord. — December ',  1841. 

D,  on  the  6th  February,  1822,  executed  a  mortgage  of  a  tract  of  land  to  M, 
to  secure  a  debt  due  him.  On  the  12th  March,  1821,  T  recovered  a  judg- 
ment at  law  in  the  county  where  the  land  lay,  against  D;  but  not  baring 
sued  out  execution  within  a  year  and  a  day,  on  the  21st  February,  1823, 
issued  a  scire  facias  to  revive  his  judgment.  On  the  9th  March,  1824, 
obtained  a  fiat  and  a  fieri  facia*  on  the  6th  April,  following.  Under  this 
writ,  the  mortgaged  premises  were  levied  on,  and  sold.  Held,  that  the 
mortgagee  could  not  maintain  ejectment  against  the  purchaser. 

As  against  a  mortgage,  executed  within  a  year  and  a  day  after  the  rendition 
of  a  judgment  at  law,  the  lien  of  a  judgment  will  prevail,  though  the 
plaintiff  has  occasion  from  lapse  of  time  to  revive  his  judgment  before  he 
can  sue  out  execution. 

A  levy  upon  "part  of  a  tract  of  land  called  P,  containing,  &c,  more  or  lees, 
which  is  now  in  the  possession  of  D,"  upon  a  fieri  facias  against  D»  is 
sufficient  to  identify  the  property. 

Upon  a  scire  facias  to  revive  a  judgment  against  the  original  defendant,  the 
alienees  of  his  land  after  the  judgment  within  a  year  and  a  day,  need  not. 
be  made  parties,  for  the  purpose  of  enabling  the  plaintiff  to  levy  upon  suck 
lands,  under  his  revived  judgment. 

Appeal  from  Harford  county  court. 

This  was  an  action  of  Ejectment  brought  by  the  appellee  on 
the  21st  day  of  January,  1835,  to  recover  a  tract  of  land  called 
Palmerys  Forrest.  The  defendant  pleaded  not  guilty  and  took 
defence  on  warrant.  The  case  was  submitted  to  the  county 
court  on  the  statement  of  facts. 

It  is  admitted,  that  one  John  Dallam  was  lawfully  seized  in 
fee,  before  and  on  the  12th  March,  1821,  of  the  premises  de- 
scribed in  the  declaration,  and  so  continued  until  the  6th  of 
February,  1822,  when  being  indebted  to  John  Murphy,  he 
executed  to  him  a  deed  of  mortgage  for  Palmers  Forrest,  to 
secure  such  debt,  and  payment  of  the  interest  thereon  half- 
yearly,  the  principal  being  payable  on  or  before  the  6th  Feb- 
ruary, 1824.  This  mortgage  was  duly  acknowledged  and 
recorded. 

It  was  further  admitted,  that  on  the  12th  March,  1821,  John 
Thompson  and  Thomas  Wilson  recovered  a  judgment  against 
the  said  John  Dallam,  in  Harford  county  court,  where  the  said' 
tract  lies,  for  $719;  that  on  the  21st  day  of  February,  1823,  a 
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scire  facias  was  issued  on  the  said  judgment  in  the  same 
county  court,  and  on  the  9th  March,  1824,  obtained  a  fiat 
executio  thereon.  That  on  ihe  6th  April,  1824,  a  fieri  facias 
was  sued  out,  which  was  levied  upon  :— 

"Part  of  a  tract  of  land  called  Palmer's  Forrest ,  containing 
325  acres,  more  or  less ;  also,  part  of  one  other  tract  of  land 
•called  Fox  Harbour,  containing,  &c,  all  which  said  land  is 
now  in  the  possession  of  the  said  John  Dallam. 

The  writ  of  fieri  facias  was  returned  to  the  court  7th  May, 
1824,  "sold  all  the  right  of  John  Dallam  in  and  to  all  the  lands 
mentioned  and  described  ito  the  schedule  filed  with  this  writ,  to 
William  D.  Lee,  for  $1,741.09,  &c,  and  satisfied  plaintiff's 
attorney." 

The  sheriff's  deed,  dated  4th  October,  1824,  to  William  D. 
Lee,  duly  acknowledged  and  recorded,  was  also  admitted. 
And  on  the  12th  May,  1824,  the  said  Dallam  surrendered  pos- 
session of  the  said  tract  to  the  said  W.  D.  Lee,  who  continued 
in  possession  of  the  same  until  his  death  in  August,  1828* 
having  devised  the  same  to  his  two  sons,  John  and  Alfred^ 
who  leased  the  same  to  the  appellee. 

It  was  further  admitted,  that  on  the  25th  June,  1836,  the 
late  sheriff  of  Harford  county,  by  his  deed,  reciting  that  some 
doubts  existed  as  to  the  effect  of  his  deed  of  7th  May,  1824* 
conveying  title  to  W.  D.  Lee,  made  a  second  conveyance  to 
the  said  John  and  Alfred  Lee,  of  the  land  levied  and  sold  by 
course  and  distance. 

And  it  was  agreed,  that  if  upon  the  foregoing  statement  of 
facts  the  court  should  be  of  opinion,  that  the  plaintiff  is  entitled 
to  recover,  then  judgment  to  be  entered  up  for  the  plaintiff* 
otherwise  judgment  to  be  entered  for  the  defendant,  with  liberty 
to  both  parties  to  appeal. 

The  county  court  rendered  judgment  for  the  defendant,  and 
the  plaintiff  appealed  to  this  court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen* 
Chambers  and  Spence,  J. 
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By  H.  Archer  for  the  appellant,  who  insisted — 

1st.  That  the  sale  made  by  the  sheriff  passed  no  title  to  the 
purchaser,  because  the  proceedings  do  not  describe  with  suffi- 
cient legal  certainty  the  premises  levied  upon  and  sold.  Thomas 
vs.  Turvey,  1  Harr.  §•  Gill  435.  Williamson  vs.  Perkins,  1 
Harr.  #  John.  452.  Clarke  vs.  Belmear,  1  Gill  fy  John.  443, 
448. 

In  the  argument  upon  this  point  in  relation  to  the  defective 
description  of  the  property,  it  was  objected — 

1st.  That  the  second  deed  made  by  the  sheriff  on  the  25tt 
day  of  June,  1836,  and  the  paper  executed  on  the  12th  May, 
1824,  by  the  defendant  in  the  judgment  to  the  purchaser,  and 
the  act  of  the  defendant  professing  to  transfer  the  possession, 
are  each  and  all  of  them,  inadmissible  as  evidence  to  cover 
the  defect  in  the  description  of  the  property  contained  in  the 
levy  and  proceedings  under  the  fieri  facias,  and  cannot  be  used 
for  the  purpose  of  identifying  the  land  sold,  and — 2nd.  That 
if  such  evidence  be  admissible,  it  cannot  have  the  effect  of 
remedying  the  insufficiency  of  the  levy,  return  and  first  deed 
made  by  the  sheriff,  in  which  the  property  seized,  sold  and 
conveyed,  is  described  as  "part  of  a  tract  of  land  called  Pal- 
mer*s  Forrest." 

Again,  the  fieri  facias  was  exhausted  many  years  since,  and 
the  power  under  it  cannot  now  be  exercised  anew.  The  pur- 
chaser must  see  that  the  proceedings  are  right,  and  this  within 
a  reasonable  period.  The  return,  if  amendable,  must  be 
amended  on  motion  and  leave  of  the  court.  How  far  back 
will  the  court  go  on  such  a  motion  ?  What  sort  of  leave  will 
they  grant?  The  act  of  1813,  chap.  102,  sec.  4,  relates  to 
omissions  by  the  selling  sheriff  to  make  any  deed.  It  does  not 
affect  those  cases  where  a  defective  deed  has  been  delivered, 
and  give  power  to  heal  that.  Amendments  to  sheriffs'  pro- 
ceedings must  be  made  while  his  proceedings  are  in  fieri. 
Waters  vs.  Peach,  3  Gill  Sf  John.  408. 

Hence  his  second  deed  of  June,  1836,  was  too  late.  Nor 
can  it  escape  the  court,  that  the  practice  here  attempted,  if 
sanctioned,  would  lead  to  many  abuses. 
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2nd.  That  if  the  sale  made  by  the  sheriff  was  not  void 
owing  to  the  insufficiency  of  the  description  of  the  property,  it 
could  pass  no  title  as  against  the  appellant,  because  he  was 
not  made  a  party  to  the  proceedings,  or  warned  as  the  tenant, 
under  the  scire  facias  which  issued  to  revive  the  judgment  after 
he  had  acquired  title  to  the  property. 

Where  a  scire  facias  issues,  every  person  having  an  interest 
in  the  land  must  be  made  a  party.  Arnott  tf  Copper  vs. 
JfxcholU,  1  Harr.  tf  John.  471.  McElderyvs.  Smithy  2  Harr. 
tf  John.  72.  Hanson  vs.  Barnes,  3  Gill  £  John.  365 ;  2  Harr. 
Ent.  749;  7  Law  Lib.  136. 

3rd.  That  if  the  sale  made  by  the  sheriff  was  valid,  and  no 
scire  facias  warning  the  appellant  necessary,  still  it  will  be  in- 
sisted, that  the  deed  under  which  the  appellant  claims,  con- 
ferred a  title  paramount  to  that  acquired  by  the  purchaser  at 
the  sheriff's  sale.  That  after  the  lapse  of  the  period  within 
which  Johnson  and  Wilson  might  have  issued  execution  on 
their  judgment,  but  neglected  to  do  so,  its  lien  was  suspended, 
and  the  moitgage  to  the  appellant  Murphy  obtained  priority. 

The  mortgage  in  this  case  under  the  circumstances,  is  the 
principal  lien.  Lapse  of  time  here,  is  the  loss  of  the  lien. 
This  lets  in  the  mortgagee.  The  scire  facias  is  a  new  judg- 
ment. This  is  the  consequence  of  its  being  a  new  action. 
Gonnegal  vs.  Smith,  6  Johnson,  106.  Jforton  vs.  Beaver,  5 
Ohio  Rep.  180.  Scriba  et  al.  vs.  Deanes,  et  al.,  1  Brocken. 
167. 

The  lien  co-exists  with  the  right  to  issue  execution ;  when 
the  right  to  issue  execution  is  gone,  the  lien  is  gone.  Eppes 
vs.  Randolph,  2  Call,  152.  Mlltr  vs.  Allison,  8  G.  4r  /.  35. 
Rankin  vs.  Scott,  12  Wheaton,  177.  GUb.  on  Ex.12.  Berry  vs. 
Griffith,  2  Harris  tf  Gill,  337.  Duvall  vs.  Waters,  11  G.  £ 
J.  37.     Tucker's  Ms.  on  Black.  418. 

A.  W.  Bradford,  for  the  appellees. 

This  was  an  action  of  ejectment  instituted  in  Harford  county 
court,  on  the  21st  day  of  January,  1835,  by  the  appellant 
against  the  appellee,  to  recover  a  tract  of  land  called  "Pal- 
24        v.12 
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mer's  Forrest."  The  defendant  appeared  at  March  term,  1835, 
under  the  common  rule,  pleaded  not  guilty  and  took  defence  on 
warrant.  A  warrant  of  re-survey  thereupon  issued,  and  plots 
were  returned,  after  which  the  plaintiff  and  defendant  filed  a 
written  statement  of  facts,  from  which  it  will  appear — 

That  the  appellant  claims  title  to  the  premises  in  question, 
under  a  mortgage  from  one  John  Dallam,  the  former  owner  of 
the  land  in  question}  dated  on  the  6th  of  February,  1822,  with 
a  condition  annexed,  that  the  same  should  be  void  on  pay- 
ment of  $1,250,  on  or  before  the  6th  February,  1824,  and 
which  has  not  yet  been  paid. 

It  will  further  appear,  that  the  said  John  Dallam,  (the  for- 
mer proprietor,  and  under  whom  both  appellant  and  appellee 
claim  title,)  was  lawfully  seized  in  fee  of  the  premises  in  ques- 
tion, on  and  before  the  12th  March,  1821 ;  on  which  day  a 
judgment  was  rendered  against  him  in  Harford  county  court, 
at  the  suit  of  a  certain  Johnson  and  Wilson,  which  was  after- 
wards revived  by  scire  faciei,  issued  on  the  21st  February, 
1823,  and  *fiat  thereon  entered  on  9th  March,  1824. 

That  a  fieri  facias  issued  on  the  said  judgment  so  revived 
on  the  6th  April,  1824,  under  wbicb  the  sheriff  levied  on  the 
said  land  called  "Palmer's  Forrest"  and  made  the  following 
return — "7th  May,  1824,  sold  all  the  right  of  John  Dallam,  in 
and  to  all  the  lands  mentioned  and  described  in  the  schedule, 
filed  with  the  writ  to  William  D.  Lee  for  $1,741,09,  and  sat- 
isfied plaintiff's  attorney  $1,102.17,  exclusive  of  commis- 
sions, and  satisfied  sheriff  the  residue.'' 

And  the  schedule  referred  to  and  returned  with  said  fieri 
facias,  described  the  lands  so  sold  by  the  sheriff,  as  follows : 
"Part  of  a  tract  of  land  called  "Palmer's  Forrest,"  containing 
325  acres,  more  or  less ;  also  part  of  one  other  tract  of  land 
called  "Fox  Harbor,"  containing  27  acres,  more  or  less.  All 
which  said  land  is  now  in  the  possession  of  the  said  John  Dal- 
lam, appraised  to  $12  per  acre." 

It  will  also  appear,  that  on  the  12th  May,  1824,  (five  days 
after  the  sale,)  the  said  John  Dallam,  (the  defendant  in  said 
fieri  facias,  and  the  party  in  possession  of  said  land,)  surren- 
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tiered  the  complete  possession  thereof  to  the  said  Lee,  the  pur- 
chaser, and  executed  at  same  time  a  formal  deed  of  surrender 
of  the  land  so  sold,  describing  said  tract  therein  as  "the  farm 
on  which  I  now  live,  called  "Palmer's  Forrest"  containing 
320  of  land,  more  or  less  ;"  that  said  Lee,  the  purchaser,  con- 
tinued in  possession  thereof  from  that  time  until  his  death, 
which  happened  in  August  1828;  that  said  Lee,  before  his 
death,  duly  made  his  last  will,  and  devised  the  said  land  to  his 
two  sons,  John  B.  Lee  and  Alfred  B.  Lee  ;  and  that  the  ap- 
pellee, as  die  tenant  of  said  devisees,  has  been  in  possession 
of  said  land  from  the  death  of  said  William  D.  Lee  to  this  time. 
It  will  also  appear,  that  the  said  sheriff,  on  the  4th  October, 
1824,  executed  a  deed  to  said  Lee,  the  purchaser;  and  that 
on  the  25th  of  June,  1836,  the  said  sheriff  executed  another 
deed  to  the  said  devisees  of  the  said  Lee,  for  the  purpose  of 
conveying  said  land  by  a  more  accurate  and  certain  descrip- 
tion ;  and  therein  the  said  land  was  fully  set  out  and  described 
by  courses  and  distances. 

The  county  court  thereupon  gave  judgment  for  the  appellee, 
who  will  insist  that  the  same  should  be  affirmed  for  the  follow- 
ing reasons : 

1st.  Because  the  said  William  D.  Lee,  under  whom  the 
said  appellee  claims,  purchased  the  said  land  under  a  fieri 
facias  duly  issued  and  executed,  on  a  judgment  older  than  the 
mortgage  under  which  said  appellant  claims. 

As  to  the  character  of  the  lien  on  lands  at  common  law  ari- 
sing from  judgment,  2  Cm.  Dig.  73;  and  that  the  execution 
relates  to  the  judgment.  1  Comyn.  Dig.  245,  Ex.  Letter  D.  2 
Saunders  R.  8,  note  k. 

A  scire  facias  is  not  a  new  action.  It  is  a  judicial  writ 
founded  on  matter  of  record.  A  release  of  all  executions  is  a 
good  bar  to  a  scire  facias.  In  no  case  where  the  original  de- 
fendant is  alive;  where  there  is  no  act  by  law  divesting  him  of 
all  his  rights,  as  in  bankruptcy  or  marriage,  has  it  been  held  ne- 
cessary to  warn  any  person  claiming  a  part  of  the  defendant's 
property  to  come  in  and  defend  a  scire  facias.  A  terre  tenant 
need  not  be  warned  in  conjunction  with  the  original  defendant. 
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The  defendant's  interest  must  be  gone  and  extinguished  en- 
tirely, before  other  parties  are  to  be  brought  in.  2  Saun.  Rep. 
72,  note  y.  Death  is  the  only  case  in  which  a  terre  tenant  is 
necessary  on  a  scire  facias.  13  Law,  54.  2  Bin.  228.  Wil- 
son vs.  Watson,  1  Peter  C.  C.  R.  269,  contains  a  lucid  review 
of  the  English  cases  on  this  subject.  7  Law  Lib.  136,  137. 
13  law  Lib.  69.  Jackson  vs.  Bartlett,  8  John.  361.  Barney 
vs.  Patterson,  6  Harr.  #  John.  204. 

2pd.  That  the  sheriff's  return  of  said  sale,  accompanied  as 
it  was  by  the  immediate  transfer  of  possession,  and  the  other 
circumstances  indentifying  the  land  sold,  is  not  so  defective 
as  to  avoid  the  sale,  and  authorize  the  appellant  to  recover 
the  land  in  this  action. 

The  sheriff's  return  is  not  incurably  defective,  but  is  suffi- 
cient per  se,  to  pass  the  title.  The  land  is  identified  by  the 
words  actual  possession  of  John  Dallam.  This  makes  the  re- 
turn certain.  Actual  possession  may  be  located  and  conveyed. 
Fenwickvs.  Floyd,  1  Harr.  #  Gill,  172.  Berry  vs.  Griffith, 
2  Harr.  #  GUI,  337.    Clark  vs.  Belmear,  1  Gill  &  John.  444. 

3rd.  That  if  the  said  return  is  so  defective,  any  such  de- 
fects are  abundantly  healed  by  the  two  deeds  which  said 
sheriff  subsequently  executed.  Estep  #  Hall  vs.  Weems,  6 
G.  tf  J.  303.     Carroll  vs.  Norwood,  b  H.  $  J.  173. 

R.  Johnson,  also  for  the  appellee,  insisted — 

1.  That  the  sheriff's  sale  duly  returned  gives  the  purchaser 
title. 

2.  Whatever  is  levied  upon,  however  insufficient  in  descrip- 
tion, may  be  sold,  and  the  description  amended  by  the  subse- 
quent proceedings;  from  these  principles  it  results. 

3.  That  the  purchaser  may  look  at  all  the  proceedings  ema- 
nating officially  from  the  sheriff.  He  may  look  at  the  return 
to  this  fieri  facias.  The  return  to  the  venditioni  exponas :  and 
lastly,  to  the  deed,  whenever  executed.  The  purchaser  does 
not  claim  under  the  deed,  but  under  all  the  proceedings,  to 
identify  what  was  originally  seized. 
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4.  The  purchaser's  title  is  a  judicial  conveyance.  The  deed 
when  it  is  a  judicial  conveyance,  comprises  all  the  proceedings 
from  judgment  down.  The  whole  constitutes  the  conveyance. 
It  is  valid  or  invalid,  on  the  ground  of  uncertainty,  like  all 
other  conveyances. 

Is  not  the  title  sufficient  under  the  return  of  the  fieri  facias 
alone  ?     Its  language  is  sufficient  to  validate  a  deed  between 
parties.     The  action  is  brought  for  Palmer's  Forrest.    It  is 
sufficiently  identified  by  the  return  that  on  principles  of  location, 
the  purchased  part  might  be  located.    The  degree  of  certainty 
depends  upon  the  fact  of  whether,  with  the  description  the 
parts  sold  can  be  located.    A  part  of  that  tract  was  certainly 
purchased.     Who  has  the  paramount  title  to  that  part — the 
part  "now  (then)  in  the  possession  of  John  Dallam."    If  those 
words  exclude  all  other  portions  of  Palmer's  Forrest^  except 
the  325  acres  claimed,  then  it  is  conceded  that  they  refer  only 
to  the  part  in  bis  possession.    The  325  acres  are  then  identified. 
The  question  is  the  same  as  on  a  deed  from  John  Dallam.    If 
be  had  so  conveyed  the  part,  could  it  be  located  ?    If  ambigu- 
ity arises  upon  matter  out  of  the  return  or  deed,  it  may  be 
cleared  up  by  proof.     There  is  no  evidence  to  show  the  con- 
tents of  Palmer's  Forrest;  nor  proof  of  any  more  land  in  his 
possession.     Dallam  admits  by  his  deed  that  Lee  purchased 
all  of  Palmer's  Forrest,  which  he  Dallam  then  had.    The  plain- 
tiff's own  title  is  a  conveyance;  is  for  just  the  same  quantity 
of  325  acres.     All  the  proof  confirms  the  fact  that  325  acres 
were  in  the  possession  of  Dallam.    The  title  is  to  be  rea- 
sonably construed ;  and  it  is  to  be  presumed  the  sheriff  acted 
rightfully.    This  is  for  the  advantage  of  both  parties.    Before 
this  return  can  be  vacated,  the  court  must  interpolate  words 
giving  it  another  meaning.    Under  ordinary  construction,  it  is 
certain  enough.     It  is  a  seizure  of  what  defendant  had  in  his 
possession.    Every  word  of  the  return  must  have  its  appropri- 
ate meaning.    Then  why  did  the  return  speak  of  possession 
at  all?    Why  describe  the  part  taken  as,  in  possession — but  for 
identification.     If  that  be  so,  there  is  an  end  of  this  question. 
Thomas  vs.  Turvey,  1  Harr.  tf  Gill,  435. 
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If  there  was  any  defect,  then  it  was  cured  by  the  deed  of 
1836.  It  professes  to  be  a  deed  of  confirmation.  In  1  Harr. 
Sf  GUI,  174,  this  court  says :  "The  sale  may  be  proved  by 
deed — or  a  return— or  a  memorandum  to  take  the  cause  out  of 
the  statute  of  frauds."  In  1  Harr.  #  GUI,  439,  the  question 
is  put  on  the  ground  that  affects  an  ordinary  conveyance.  That 
case  does  not  exclude  the  right,  to  look  at  other  proceedings 
than  the  return.  There  must  be  some  written  evidence  of  title. 
But  the  title  itself  depends  on  the  fact  of  purchase.  It  does 
not  decide  that,  all  matter  dehors  is  excluded  from  the  consid- 
eration of  the  court;  but  that  the  particular  matter,  dehors 
relied  on  in  that  case  was  not  sufficient.  Not  to  be  explained 
by  matters  dehors,  means  dehors  in  a  legal  sense.  Clark  vs. 
Belmear,  1  GUI  &  John.  444.  Hanson  vs.  Barnes'  Lessee,  3 
GUI  b  John.  359,  368,  369. 

The  return  was  evidence  of  the  sale;  there  was  also  a  deed; 
both  were  sufficient.  In  Estep  and  Hall  vs.  Weems,  6  GUI  tf 
John.  303,  an  insufficient  return  on  a  valid  sale,  may  be  cor- 
rected by  deed  at  any  time,  as  legal  evidence  of  the  title. 
Barney  vs.  Patterson,  6  Harr.  fy  John.  182,  204. 

The  law  will  not  suffer  the  sheriff  to  do  any  thing  to  defeat 
the  title.  If  the  levy  is  certain  on  its  face,  or  refers  to  some 
thing  certain,  it  is  sufficient.  Neshit  vs.  Dallam,  7  GUI  tf 
John.  484. 

The  purchaser  may  look  to  the  sheriff's  deed  as  well  as  to 
other  portions  of  the  papers  returned. 

Then  is  there  any  limitation  of  time,  beyond  which  a  defeot 
may  not  be  cured  ? 

There  is  no  injustice  as  to  the  intermediate  incumbrancer, 
for  equity  would  protect  him,  if  an  innocent  purchaser  without 
notice. 

What  is  the  case  as  between  the  defendant  at  law,  and  the 
purchaser  of  his  property.  He  has  the  purchaser's  money; 
for  it  has  paid  his  debt.  It  is,  as  if  he  had  bought  from  the 
defendant;  as  to  him,  there  ought  to  be  no  limitation  of  time. 

If  the  court  would  now  oblige  the  sheriff  to  correct  his  re- 
turn, and  make  it  conform  to  the  truth,  it  would  seem  strange 
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that  he  may  not  now  do  it  voluntarily,  for  the  purposes  of  this 
action.  The  court  will  enforce  that  done  by  the  sheriff  which 
they  would  have  ordered  him  to  do.  There  is  no  limitation 
but  the  officer's  life. 

This  judgment  is  a  prior  lien.  The  case  in  3  Bland,  323, 
324,  as  to  effect  of  lien,  is  doubted.  The  act  of  1785,  chap. 
80,  sec.  7;  1798,  chap.  101,  sec.  8,  sec  17  show  the  Chan- 
cellor's error  as  to  judgments  not  being  liens  in  Maryland,  after 
a  year  and  a  day,  or  after  three  years.  Questions  of  priority 
are  settled  by  the  dates  of  judgments.  But  the  rule  relied  on 
at  bar  determines  the  question,  not  with  reference  to  the  date, 
but  with  reference  to  the  right  to  sue  out  immediate  execution. 
2  Tidd's  Pr.  1152.  Hanson  vs.  Barnes,  3  GUI  #  John.  359. 
This  lien  springs  from  the  judgment,  not  as  an  incident. 

Besides  our  lien  was  in  full  force  when  the  Dallam  mortgage 
was  executed  in  February  1822.  We  could  then  have  exe- 
cuted without  notice  to  his  mortgagee.  This  is  clear,  and  the 
defendant  could  not  delay  us  by  reason  of  that  mortgage. 
Wintringham  vs.  Wintringham,  20  John.  296.  Taylor  vs. 
Thompson,  5  Peters,  372. 

Constable  for  the  appellant  in  reply — 

The  sheriff's  final  deed  is  evidence  of  the  due  execution  of 
the  power,  and  it  is  conclusive  on  that  execution.  His  further 
acts  are  void. 

The  Maryland  law  is  fully  decided  with  the  appellant  on  his 
second  proposition.  Ridgely  vs.  Gartrell,  3  Harr.  fy  McHen. 
450.  2  Harr.  Ent.  763.  The  original  defendants  and  terre 
tenants  are  joined  in  a  scire  facias.  McEldery  vs.  Smith,  2 
Harr.  $  John.  72. 

The  lien  expires  with  the  right  to  sue  out  execution.  Eppes 
vs.  Randolph,  2  Call.  152.  Gilb.  Ev.  12.  Mmmo.  Ex.  Com- 
monwealth,  4  Hen.  #  Mun.  68.  Scriba,  et  al  vs.  Deane,  et  al, 
1  Brock,  169.  Rankin  and  Schatzell  vs.  Scott,  12  Wheat.  177. 
5  Cond.  Rep.  506.  2  Brock,  253.  Lee,  et  al  vs.  Stone  and 
McWiUiams,  5  Gill  $  John.  19.  Miller  vs.  Allison,  8  Gill  $ 
John.  38.  McMechen  vs.  Marman,  lb.  73. 
By  the  Court —  judgment  affirmed. 
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Note.  By  the  act  of  1823,  chap.  194,  passed  19th  February,  1824>  it  is 
enacted,  "That  on  all  judgments  hereafter  to  be  rendered  in  any  county  court, 
or  by  any  justice  of  the  peace,  or  in  the  Court  of  Appeals,  a  fieri  facias  at 
capias  ad  satisfaciendum  may  issue  at  any  time  within  three  years  from  the 
date  of  such  judgments. 


G.  W.  Dorsey  vs.  Sheppard  and  wife,  and  Sears. — 
December  1841. 

Nuncupative  wills  are  not  favorites  of  the  law. 

The  factum  of  a  nuncupative  will  it  requires  to  be  proved,  by  evidence  more 
strict,  and  stringent,  than  that  of  a  written  one  in  every  single  particular. 

The  testamentary  capacity,  and  the  animus  testandi,  at  the  time  of  the  alleged 
nuncupation,  must  appear  by  the  clearest,  and  most  indisputable  testimony. 

A  will  made  by  interrogatory,  may  be  valid ;  but  when  so  made,  the  court 
must  be  more  upon  its  guard  against  importunity,  more  jealous  of  capacity, 
and  more  strict  in  requiring  proof  of  spontaniety,  and  volition,  than  it 
would  be  in  an  ordinary  case. 

A  nuncupative  will  which  contains  no  bequests,  which  merely  appoints  an 
executor,  is  not  subject  to  the  operation  of  the  statute  t>f  frauds  in  relation 
to  such  testaments ;  nor  to  that  of  the  act  of  1810,  chap.  34. 

A  written  will,  by  the  statute  12  Car.  2,  chap.  24,  is  indispensible  to  the 
appointment  of  a  testamentary  guardian. 

When  the  want  of  mental  capacity  to  make  a  will,  is  urged  as  the  ground  of 
objection  to  the  probat  of  a  nuncupation,  it  is  the  duty  of  the  party  offer- 
ing such  will,  to  prove  such  capacity  by  the  clearest  testimony. 

Where  the  testimony  leaves  the  mind  in  a  state  of  doubt  as  to  the  capacity 
of  the  testator  to  make  a  nuncupative  will,  it  is  the  duty  of  the  Orphans' 
court  not  to  admit  it  to  probat. 

Where  a  nuncupative  will  is  drawn  from  the  decedent  by  interrogatories,  full 
and  clear  proof  of  spontaniety  of  the  animus  testandi  is  indispensible. 

Appeal  from  the  Orpfians'  court  of  Calvert  county. 

Caveat  by  the  appellees  against  the  admission  to  probat  of 
the  nuncupative  will  olHezekiah  Coberth. 

The  appellant  moved  the  court  to  admit  the  testimony  of 
the  subscribing  witnesses  to  a  paper  or  instrument  of  writing, 
purporting  to  be  the  nuncupative  will  of  H.  Coberth,  deceased, 
and  which  paper  was  as  follows : 

"We,  the  undersigned,  certify,  that  Mr.  Hezekiah  Coberthy 
u  on  the  morning  of  the  28th  October,  1841,  said  in  our  pre- 
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"sence,  that  he  wished  Dr.  George  W.  Dorsey  to  act  as  trustee 
"for  his  son,  to  be  his  administrator,  and  to  use  his  own  words, 
"he  wished  him  to  be  his  general  agent ;  he  moreover  said,  he 
"  intended  it  to  be  his  last  will.  J.  A.  Sedwick, 

Loch  L.  Weems, 
James  Williams, 
James  M.  Sollers." 

To  this  paper  was  attached  an  affidavit,  made  before  two 
justices  of  the  peace  of  Calvert  county,  by  all  the  witnesses 
thereto,  that  the  deceased  did  make  the  above  statement  in 
their  presence,  and  at  the  time  of  making  the  same,  he  was  of 
a  sound  and  disposing  mind,  to  the  best  of  their  knowledge 
&nd  belief. 

The  paper  and  deposition  were  offered  for  the  purpose  of 
proving  as  well  what  was  the  last  will  and  testament  of  the 
deceased,  as  for  explaining  the  said  paper. 

The  caveators  objected — 

1.  That  the  said  paper  was  not  in  the  form  required  by  law. 

2.  That  it  cannot  be  construed  as  the  appointment  of  a 
guardian  or  executor. 

3.  That  the  same  is  not  attested  and  proved  according  to 
law. 

4.  That  the  same  was  procured  at  the  instance,  and  by  the 
solicitation,  importunities,  and  request,  of  persons  present  at 
the  time,  which  the  testator  was  too  weak  to  resist. 

The  Orphans9  court,  after  hearing  both  parties,  ordered  the 
prayer  of  the  motion  to  be  granted,  and  then  proceeded  to  take 
the  following  proof: 

The  deposition  of  Dr.  John  A.  Sedwick,  of  lawful  age,  af- 
ter, &c.,  deposeth  and  saith,  that  the  morning  on  which  Mr. 
Hezekiah  Coberth  died,  he,  together  with  Dr.  L.  L.  Weems, 
as  attending  physicians,  thought  it  their  duty  to  suggest  to 
Mr.  Hezekiah  Coberth,  that  if  he  wished  to  make  any  arrange- 
ment of  his  affairs,  that  was  the  proper  time,  as  he  had  no 
time  to  lose,  they  having  understood  that  he  intended  to  do 
so ;  when  he  replied,  that  he  wished  to  make  some  arrange- 
ment, but  wanted  some  little  rest  before  doing  so,  and  after  be- 
25         v.12 
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iog  reminded  by  Dr.  L.  L.  Weems,  that  if  be  wished  to  do  any 
thing  respecting  bis  affairs  it  could  be  made  valid.  Mr.  Heze- 
kiah Coberth  then  cast  bis  eyes  around  and  called  for  Dr* 
George  W.  Dorset/,  the  individual  mentioned  in  the  paper  pur- 
porting to  be  bis  nuncupative  will.  We  thought  he  was  about 
to  speak,  but  be  did  not  at  that  moment.  He,  the  deponent, 
then  asked  Mr.  Hezekiah  Coberth  if  he  wished  Dr.  George 
W.  Dorset/  to  take  care  of  bis  child,  and  at  the  same  time  asked 
Mr.  Hezekiah  Coberth  if  he  wished  him,  Dr.  Dorset/,  to  be 
trustee  to  his  child,  and  he  answered  in  the  affirmative  to  both* 
This  deponent  then  asked  him  if  be  wished  Dr.  George  W~ 
Dorset/  to  be  his  administrator,  to  which  he  answered  yes,  and 
added,  general  agent.  There  was  then  a  little  pause,  after 
which  Dr.  L.  L.  Weems  asked  if  he  wished  it  to  be  his  last 
will,  to  which  he  first  nodded  assent,  and  afterwards  said  yes, 
which  was  said  distinctly,  and  emphatically  spoken.  This* 
deponent  further  says,  that  Dr.  George  W.  Dorset/  is  the  same 
individual  mentioned  in  the  paper  referred  tor.  This  deponent 
further  says,  that  the  reason  why  he  mentioned  this  subject  to 
Hezekiah  Coberth  was,  his  having  heard  bim  during  his  illness 
express  a  wish  to  make  some  arrangement  respecting  his  affairs ; 
that  they  were  not  at  that  time  as  he  wished,  and  that  he 
wished  that  they,  Dr.  L.  L.  Weems  and  himself,  should  do 
something  for  him,  as  he  wished  to  recover  or  recruit,  to  make 
some  arrangements ;  and  that  at  the  time  he,  Mr.  Hezekiah 
Coberth,  made  this  declaration,  he  was  perfectly  saney  and  the 
aforementioned  words,  purporting  to  be  his  last  will,  were 
spoken  by  Mr.  Hezekiah  Coberth  in  the  presence  of  him  the 
deponent,  Dr.  L.  L.  Weems,  James  M.  Sollers  and  James 
Williams  ;  and  that  they  were  spoken  in  his  last  illness  and  in 
bis  own  house  and  place  of  residence ;  and  that  he  this  depo- 
nent was  called  to  Mr.  Hezekiah  Coberth,  Saturday  previous 
to  his  death,  and  that  the  words  expressive  of  a  disposition 
to  make  some  arrangement  were  spoken  a  pait  on  Monday  and 
a  part  on  Tuesday  or  Wednesday;  and  further  this  deponent 
saith  not. 
Deposition  of  Df.  Loach  L.   Weems,  of  lawful  age,  being 
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-duly  sworn  on,  &c.,  deposeth  and  saith,  that  he  was  called  to 
-«e  Mr.  Hezekiah  Coberth  on  Monday  afternoon  about  two 
o'clock.  On  Thursday  morning  he  found  him  in  a  dying  con* 
dition,  but  perfectly  rational.  He  this  deponent  stated  to  Dr. 
John  A.  Sedwick,  that  it  was  his  duty  to  ask  Mr.  Hezekiah 
Coberth  if  he  did  not  wish  to  make  some  arrangement,  and 
that  Dr.  John  A.  Sedwick  mentioned  this  to  him,  and  Mr. 
Hezekiah  Coberth  replied,  that  he  wanted  about  one  hour's 
rest,  that  he  was  very  much  fatigued.  This  deponent  then 
observed  that  if  be,  Mr.  Coberth,  wished  to  make  any  provi- 
sion for  his  little  son,  that  was  the  time,  and  rest  afterwards. 
He,  this  deponent,  further  stated  to  Mr.  Hezekiah  Coberth, 
-that  any  arrangement  that  he  wished  could  be  attended  to  for 
him  afterwards,  and  that  James  M.  Sollers  and  James  Williams 
then  assembled  around  his  bed,  and  that  this  deponent  and 
Dr.  John  A.  Sedwick  were  already  at  the  bedside.  That  Dr. 
<ieorge  W.  Dorsey  came  to  the  bedside  also,  and  that  he  is  not 
satisfied  that  he  was  called  by  Mr.  Hezekiah  Coberth  or  not; 
that  then  Mr.  Hezekiah  Coberth  took  hold  of  Dr.  George  W. 
Dorsey 's  hand;  he  then  asked  him  if  he  wanted  him,  and  Mr. 
Hezekiah  Coberth  then  stated,  using  his  own  phrase,  I  wish 
you  to  be  trustee  to  my  little  son  and  my  general  agent.  He 
this  deponent  then  asked  Mr.  Hezekiah  Coberth,  whether,  in 
the  event  of  its  being  necessary,  did  he  wish  Dr.  George  W. 
Dorsey  to  administer  on  his  estate,  to  which  he  replied  yes, 
^ind  general  agency.  Dr.  John  A.  Sedwick  then  asked  him 
whether  he  wished  us  the  said  witnesses,  to  witness  this  to 
be  his  last  will  and  testament.  He  first  gave  assent  by  nodding 
his  head,  and  then  said,  I  do^  and  that  he,  this  deponent, 
was  certain  that  Mr.  Hezekiah  Coberth  heard  them,  and  that 
the  words  aforesaid  were  spoken  in  his  last  illness,  and  in  his 
own  house  and  his  place  of  residence,  and  in  the  presence  of 
this  deponent,  James  M.  Sollers,  Dr.  John  A.  Sedwick  and 
James  Williams,  who  were  all  standing  around  his  bedside  at 
the  time.  And  the  said  deponent  further  saith,  that  Dr. 
George  W.  Dorsey  married  the  daughter  of  Hezekiah  Coberth, 
deceased,  which  daughter  died  without  issue  previous  to  the 
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death  of  the  said  Hezekiah  Coberth,  and  the  said  Hezekiah 
Coberth  had  a  peculiar  way  of  expressing  himself;  and  further 
this  deponent  saith  not. 

The  deposition  of  James  M.  Sollers,  after,  &c.,  deposeth 
and  saith,  that  he  was  sent  for  by  Dr.  George  W.  Dorsey  to 
see  Mr.  Hezekiah  Coberth.  After  being  there  some  time  Dr. 
L.  L.  Weems  and  Dr.  John  A.  Sedwick  came  in  some  time 
after  they  had  been  there.  Dr.  John  A.  Sedwick  asked  Mr. 
Hezekiah  Coberth  if  he  did  not  wish  to  see  Mr.  James  A.  Bond 
to  do  some  writing  or  business  for  him;  he  answered  he  did, 
but  he  wished  some  rest.  Dr.  L.  L.  Weems  then  said  to  Mr. 
Hezekiah  Coberth,  you  had  better  say  what  you  wish  to  say  and 
rest  afterwards.  He  Mr.  Hezekiah  Coberth  then  looked  round 
and  asked  for  Dr.  George  W.  Dorsey,  who  was  at  that  time 
setting  on  the  small  bedside;  he  arose  and  went  to  the  bedside 
of  Mr.  Hezekiah  Coberth,  and  he  then  reached  out  his  hand 
and  caught  Dr.  George  W.  Dorsey  by  the  hand ;  he  then  asked 
what  he  wanted,  and  he  said  he  must  rest.  Dr.  L.  L.  Weems 
then  said  to  Mr.  Hezekiah  Coberth,  I  would  not  put  it  off,  sir; 
whatever  you  wish  to  say,  say  it  in  our  presence  and  it  shall 
be  attended  to.  He  then  said  something  in  an  indirect  tone 
which  he  this  deponent  did  not  understand.  Dr.  L.  L.  Weems 
then  asked  Mr.  Hezekiah  Coberth  if  he  wished  Dr.  George  W. 
Dorsey  to  be  guardian  to  his  little  son,  and  his  reply  was  yes, 
distinctly;  and  after  some  pause  he  Mr.  Hezekiah  Coberth  said 
general  trustee;  and  he  was  then  asked  by  Dr.  L.  L.  Weems 
if  he  wished  Dr.  George  W.  Dorsey  to  administer  on  his  estate, 
and  he  then  replied  yes;  and  after  a  pause,  my  general  agent. 
And  Dr.  John  A.  Sedwick  then  asked  Mr.  Hezekiah  Coberth 
if  he  wished  us,  the  witnesses,  to  consider  this  his  last  will  and 
testament.  He  Mr.  Hezekiah  Coberth  then  nodded  his  head 
and  said  yes;  and  that  this  conversation  was  during  the  last 
illness  of  Mr.  Hezekiah  Coberth,  and  at  his  house  and  his 
place  of  residence,  and  in  the  presence  of  this  deponent,  and 
James  Williams,  Dr.  John  A.  Sedwick  and  Dr.  L.  L.  Weems, 
all  of  whom  were  standing  around  his  bedside  at  that  time. 
This  deponent  believes  that  Mr.  Hezekiah  Coberth  was  rational 
at  the  time ;  and  further  this  deponent  saith  not. 
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The  deposition  of  James  Williams,  after,  &c,  deposeth  and 
saith,  that  on  Thursday  morning  he  visited  St.  Leonards,  and 
hearing  of  Hezekiah  Coberth?  s  illness,  he  went  to  see  him,  when 
Dr.  Loch  L.  Weems,  who  was  then  present  at  the  time,  said  to 
Mr.  Coberth,  whilst  he  this  deponent  was  present,  that  any 
request  that  he  Mr.  H.  Coberth  would  make  before  these  gen- 
tlemen would  be  just  as  good  as  a  will,  and  Mr.  Coberth  re- 
plied yes.  Mr.  Coberth  then  called  for  Dr.  George  W.  Dor- 
set/, and  the  Doctor  then  took  hold  of  his  hand;  when  Dr. 
John  A.  Sedwick  or  Dr.  Loch  L.  Weems  asked  Mr.  Coberth  if 
he  wished  Dr.  George  W.  Dorsey  to  take  care  of  his  child,  or 
to  be  his  administrator;  and  at  the  same  time  Dr.  Loch  L. 
Weems  asked  Mr.  Coberth  if  he  considered  that  to  be  his  last 
will  and  testament,  and  he  nodded  assent  and  said  yes ;  and 
that  the  words  purporting  to  be  his  last  will  were  spoken  during 
the  last  illness  of  Mr.  Coberth,  and  at  his  house,  and  in  the 
presence  of  this  deponent,  Dr.  John  A.  Sedtoick,  Dr.  Loch  L. 
Weems  and  James  M.  Sollers,  who  were  all  standing  around  his 
bedside  at  the  time,  in  his  house  and  his  place  of/  residence ; 
and  further  this  deponent  saith  not. 

The  deposition  of  Thomas  Edmonds,  after,  &c,  deposeth 
and  saith,  that  he  knew  Ann  and  Elizabeth  Coberth  to  be  sis- 
ters of  the  half-blood  to  Hezekiah  Coberth;  and  that  they  re- 
moved to  the  city  of  Annapolis  some  years  ago;  and  that  one 
of  them  married  a  Mr.  Sears,  and  the  other  a  Mr.  McJYeir  ; 
and  further  this  deponent  saith  not. 

The  deposition  of  Jesse  J.  Dalrymple,  after,  &c,  deposeth 
and  saith,  that  he  heard  Mr.  H.  Coberth,  in  his  life  time  say, 
that  the  mother  of  the  McNeir's  was  his  sister;  and  further 
this  deponent  saith  not. 

The  deposition  of  William  H.  Tuck,  after,  &c.,  deposeth 
and  saith,  that  he  knew  Basil  Sheppard  and  Elizabeth,  his  wife, 
»f  Annapolis;  and  that  Elizabeth  Sheppard  is  the  mother  of 
George  and  William  McJfeir,  both  of  whom  he  has  heard  say 
that  their  mother  and  Mrs.  Ann  Sears  are  sisters  of  the  half- 
bJood  of  the  late  Hezekiah  Coberth;  and  further  this  deponent 
?aith  not. 
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The  orphans  court  having  heard  the  parties  by  their  counsel 
and  duly  considered  the  testimony  in  the  case,  do  adjudge, 
order  and  decree,  that  the  said  paper  offered  for  probat  as  the 
nuncupative  will  of  the  said  H.  Coberth>  be  and  the  same  is 
hereby  rejected,  and  ordered  not  to  be  admitted  to  probat  as 
his  will. 

From  which  decree  the  said  George  W.  Dorsey  appealed. 

It  was  agreed  in  the  appellate  court  to  amend  the  record  so 
as  to  show  that  it  was  in  proof  in  the  orphans  court,  that  the 
deceased  Coberth,  died  possessed  of  personal  property  of  the 
value  of  several  thousand  dollars. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Dorsey,  Chambers  and  Spence,  Judges. 

By  Sollers  and  S.  Pinkney  for  the  appellant,  and 
By  Tuck  and  Alexander  for  the  appellees. 

Dorsey,  J.,  delivered  the  opinion  of  this  court. 

Nuncupative  wills,  though  tolerated,  are  by  no  means  favo- 
rites of  the  law.  Independent  of  the  statute  of  frauds  alto- 
gether, the  /actum  of  a  nuncupative  will  requires  to  be  proved 
by  evidence  more  strict  and  stringent,  than  that  of  a  written 
one  in  every  single  particular.  This  is  requisite  in  consider- 
ation of  the  facilities  with  which  frauds  in  setting  up  nuncupa- 
tive wills  are  obviously  attended.  Facilities  which  absolutely 
require  to  be  counteracted,  by  courts  insisting  on  the  strictest 
proof  as  to  the  facta  of  such  alleged  wills.  Hence  the  testa- 
mentary capacity  of  the  deceased,  and  the  animus  testandi  at 
the  time  of  the  alleged  nuncupation,  must  appear,  in  the  case 
of  a  nuncupative  will,  by  the  clearest  and  most  indisputable 
testimony.  See  Lemarna  vs.  Bonsatt,  2  Eng.  Eccl.  Rep.  147. 
1  Williams  on  Executors,  62,  and  the  case  of  Priscilla  E. 
YarndVs  will,  4  Rawle's  Rep.  62.  A  will  made  by  interrog- 
atories is  valid ;  but  undoubtedly,  whenever  a  will  is  so  made, 
the  court  must  be  more  upon  its  guard  against  importunity, 
more  jealous  of  capacity,  and  more  strict  in  requiring  proof 
of  spontaniety  and  volition,  than  it  would  be  in  an  ordinary 
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case.  1  Eng.  Eccl.  Rep.  32,  Green  vs.  Skipworth  and  others* 
According  to  these  sound  and  well-established  principles,  let 
us  proceed  to  the  examination  of  the  case  before  us :  first, 
premising  that  no  bequests  having  been  made  by  the  alleged 
nuncupative  will,  it  is  not  subject  to  the  operation  of  the  statute 
of  frauds  in  relation  to  such  testaments ;  nor  to  that  of  the  act 
of  Assembly  of  1810,  chap.  34.  The  only  effect  of  the  will,  if 
admitted  to  probat,  and  it  were  competent  to  effectuate  the 
supposed  intent  of  the  testator,  would  be  to  secure  to  ttid 
appellant  the  appointment  of  executor  or  administrator  of  the 
deceased,  and  the  guardianship  of  bis  only  child.  The  latter 
object,  however,  could  not  be  accomplished ;  a  written  will 
being  made  indispensible  for  such  a  purpose,  by  the  statute  of 
12  Car.  2,  chap.  24. 

To  the  admission  to  probat  of  the  will  in  question,  a  num- 
ber of  objections  were  interposed  in  the  orphans  court,  most 
of  which  we  deem  it  unnecessary  to  examine.  That  on  which 
we  think  the  decision  of  the  cause  mainly  depends,  as  far  as 
such  objections  are  concerned,  is  the  allegation  of  the  appel- 
lees, that  the  will,  attempted  to  be  proved,  was  not  the  volun- 
tary act  and  free  will  of  the  deceased,  but  he  was  induced  td 
speak  of  his  affairs,  as  mentioned  in  said  paper,  by  the  sug- 
gestion of  others,  only  a  short  time  before  his  death,  and  wheii 
he  was  not  in  a  mental  or  physical  condition  to  make  a  will, 
or  execute  a  valid  deed  or  contract;  and  that  in  the  situation  in 
which  he  was  placed,  and  the  circumstances  connected  with 
the  execution  of  said  paper,  he  was  too  weak  to  transact  busi- 
ness, or  to  resist  the  suggestions  that  were  made  to  him,  of  the 
necessity  of  making  a  will;  and  said  words,  attributed  to  the 
deceased,  were  used  by  him  in  consequence  of  the  undue  in- 
fluence of  said  suggestions.  To  establish  the  will,  the  appel- 
lant produced  four  witnesses,  being  the  only  persons,  except 
himself,  who  appear  to  have  been  with  the  deceased  at  the 
time  it  is  alleged  to  have  been  made.  Two  of  those  were  the 
attending  physicians;  one  a  person  sent  for  by  the  appellant, 
and  the  fourth  an  accidental  visitor.  The  orphans'  court  pro- 
ceeded to  take  their  testimony;  and  as  respects  the  sanity  of 
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the  decedent,  what  have  they  testified?    The  first  witness  Dr. 
Seduricky  after  detailing  what  he  alleged  as  having  occurred 
on  the  morning  of  the  making  of  Coberth's  testament,  and  of 
his  death,  proceeds  thus :  "this  deponent  further  says,  that  the 
reason  why  he  mentioned  this  subject  to  Hezekiah  Coberth  was, 
his  having  heard  him,  during  his  illness,  express  a  wish  to 
make  some  arrangement  respecting  his  affairs;  that  they  were 
not  at  that  time,  as  he  wished ;  and  that  he  wished  that  they, 
Dr.  L.  L.  Weems  and  himself,  should  do  something  for  him,  as 
he  wished  to  recover  and  recruit  to  make  some  arrangements; 
and  that  at  the  time  he  Hezekiah  Coberth  made  these  declara- 
tions, he  was  perfectly  sane ;  and  that  the  aforementioned  words, 
purporting  to  be  his  last  will,  were  spoken  by  Mr.  Hezekiah 
Coberth  in  the  presence  of  him  the  deponent,  Dr.  L.  L.  Weems, 
James  M.  Sollers  and  James  Williams;  and  that  they  were 
spoken  in  his  last  illness,  and  in  his  own  house  and  place  of 
residence ;  and  that  he  this  deponent  was  called  to  Mr.  Heze- 
kiah Coberth}  on  Saturday  previous  to  his  death;  and  that  the 
words,  expressive  of  a  disposition  to  make  some  arrangement, 
were  spoken  a  part  on  Monday,  and  a  part  on  Tuesday  or 
Wednesday."     The  deceased  died  on  Thursday  morning,  as 
proved  by  Dr.  Sedwick.     He  gives  no  testimony  as  to  the 
sanity  of  the  mind  of  the  decedent,  at  the  time  of  the  nuncu- 
pation in  question,  but  confines  his  evidence  on  this  subject,  to 
its  state  some  one,  two  or  three  days  before.    Dr.  Weems  states 
that,  "on  Thursday  morning  he  found  him  {Coberth^}  in  a 
dying  condition,  but  perfectly  rational."     James  M.  Sollers 
says,  "he  believes  that  Mr.  Hezekiah  Coberth  was  rational" 
at  the  time  of  the  alleged  nuncupation.     But  what  degree  of 
rationality  was  meant  by  the  witness  ?     Whether  a  mere  ex- 
emption from  delirium,  or  such  a  degree  of  intellect  as  would 
enable  its  possessor  to  make  a  valid  deed  or  contract,  or  a  rea- 
sonable or  sensible  disposition  of  his  propeity,  does  not  appear. 
James  Williamsy  the  remaining  witness,  gives  no  testimony  as 
to  the  sanity  of  the  deceased.     When  then  we  advert  to  the 
fact,  that  the  want  of  mental  capacity  in  the  deceased,  was  a 
ground  of   objection  to  the  probat;   that,  independently  of 
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such  objection,  it  was  the  duty  of  the  appellant  to  prove  such 
capacity  by  the  clearest  and  most  indisputable  testimony;  that  of 
the  four  witnesses  to  the  will,  but  two  of  them  testify  as  to  such 
capacity ;  that  he  who  does  so  most  strongly,  says,  that  when  he 
visited  Coberth,  on  the  morning  of  the  alleged  nuncupation, 
(which  was  the  morning  of  his  death,)  he  found  him  in  a  dying 
condition ;  that  all  the  facts  given  in  evidence  by  the  witnesses 
as  to  the  conduct  of  the  deceased,  and  those  around  him,  during 
the  time  of  the  alleged  nuncupation,  leave  upon  the  mind 
doubts  as  to  the  mental  capacity  of  the  testator.  We  think  the 
orphans  court  were  right,  upon  that  ground,  in  refusing  to  admit 
to  probat  the  proffered  nuncupative  will.  We  think,  too,  look- 
ing to  all  the  proof  in  the  cause,  and  the  manner  in  which,  by 
interrogatories,  the  alleged  nuncupation  was  drawn  from  the 
decedent,  that  there  was  not  such  proof  of  spontaniety,  and 
of  the  animus  testandi  as  is  indispensable  to  the  validity  of 
such  a  wilL  The  only  reported  case,  which  we  have  met  with 
of  a  will  made  by  interrogatories  to  the  testator,  is  that  of 
Green  vs.  Skipworth  and  others,  1  Eng.  Eccl.  Rep.  32 :  at  which 
it  is  only  necessary  to  glance  for  a  moment,  to  see  that  its 
admission  to  probat  stands  upon  grounds  infinitely  stronger 
than  could  be  urged  in  favor  of  that  now  under  consideration. 
To  grant  probat  to  the  will  now  before  us,  would,  in  our  opin- 
ion, establish  a  precedent  fraught  with  the  most  dangerous 
tendency. 

THE  DECREE  OF  THE  ORPHANS  COURT  IS  AFFIRMED 

WITH  COSTS. 


26  V.12 
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John  Steyer  v*»  John  Hoys,  H.  M»  Pettit  and  James 
Smith. — December,  1841. 

On  the  28th  December,  1835,  8.  Obtained  a  warrant  of  resurvey,  which  he 
executed  and  closed  at  the  county  surveyor'*  office  on  the  10th  Jane,  1886, 
On  the  1st  November  following,  he  caused  a  new  surrey  to  be  made*  taking 
in  a  much  larger  amount  of  vacancy  than  on  hie  first  surrey.  The  second 
survey  was  returned  into  the  land  office  on  the  17th  November,  1836,  and 
eaveated  on  the  5th  December,  1896,  and  12th  August,  1837.  J.  under  a 
common  warrant  returned  a  certificate  of  survey  into  the  land  office  on  the 
13th  August,  1836,  then  paid  his  composition  money,  and  on  the  3rd 
March,  1837,  his  certificate  not  being  eaveated,  procured  a  patent.  The 
patent  of  J.  extended  across  the  land  taken  up  by  S.,  so  as  to  destroy  the 
contiguity  between  the  original  tract  of  S.  and  its  adjacent  vacancy,  and 
the  vacancy  which  &  claimed  to  include  under  his  second  survey.  The 
vacancy  thus  out  oflT,  was  claimed  by  H.  under  a  certificate  returned  to  the 
land  office  on  the  2nd  September,  1836,  compounded  on  the  same  day,  ea- 
veated by  S.  in  November,  1836,  and  patented  upon  the  overruling  of  that 
caveat  in  November  1837.  Upon  a  bill  filed  by  S.  to  vacate  the  patents* 
to  J.  and  H.  upon  the  ground  of  combination  and  fraud,  to  intercept  the 
due  prosecution  of  his  warrant,  by  the  wrongful  interposition  of  J's.  patent, 
for  the  purpose  of  destroying  the  continuity  of  the  vacancy*  It  was  held 
there  was  no  proof  of  fraud;  that  if  S.  had  not  neglected  for  six  months  to* 
enter  his  caveat  to  J*s.  patent,  the  judge  of  the  land  office  would  have  re- 
jected  his  certificate,  and  thus  the  equitable  right  of  priority  in  8.  would 
have  remained  unimpaired. 

A  warrant  of  resurvey  gives  the  holder  thereof  a  prior  right  according  to  its- 
seniority,  to  acquire  a  title  to  all  the  vacancy  contiguous  to  his  tract  of  land  "T 
but  at  the  same  time  the  law  exacts  due  diligence  according  to  the  rules  of 
the  land  office,  from  such  holder,  to  perfect  his  equitable  title  in  due  season, 
or  protect  himself  from  the  operation  of  other  surveys  which  may  conflict 
with  his  rights,  and  which  he  did  not  (as  he  might  havo  done,)  caveat* 

No  fend  can  be  taken  up  under  a  warrant  of  resurvey  as  vacancy,  but  that 
which  lies  adjacent  to  the  tract  resurveyed.  It  may  extend  to  the  lines  of 
other  tracts,  but  not  beyond  or  over  them. 

Where  a  tract  of  vacant  and  unpatented  land  may  be  affected  by  one  of  two» 
outstanding  warrants,  the  fact  that  the  one,  which  has  not  the  prior  right, 
did  execute  his  survey,  and  proceed  to  procure  a  patent  in  the  absence  of 
a  caveat  before  the  other,  is  not  a  circumstance  from  which  a  court  of 
equity  will  infer  fraud. 

It  is  a  general  and  well  established  rule  of  the  land  office,  that  no  patent 
shall  be  issued  for  any  land  for  which  a  patent  has  been  previously  granted, 
yet  it  often  happens  from  inattention  or  accident,  that  this  rule  is  not  ob- 
served, and  therefore  it  has  been  laid  down  from  a  very  early  period,  that 
a  patent  always  gives  title  by  relation  from  the  date  of  the  certificate,  spe- 
cial warrant,  or  entry  in  the  surveyor's  book,  on  which  the  land  has  been 
particularly  designated  and  described.    Per  Bland,  J.  L.  O. 
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For  this  purpose  a  warrant  of  re-survey  is  considered  as  a  special  warrant, 
binding  from  its  date,  so  that  by  this  legal  relation  to  the  date  of  the  cer- 
tificate  or  special  designation,  the  evils  which  may  arise  from  there  being 
apparently  two  legal  titles,  derived  from  the  same  grantor,  for  the  same 
land,  may  be  in  a  great  measure  easily  corrected.    Per  Bupro,  J.  h-  0« 

Where  there  are  remaining  in  the  land  office  two  certificates,  held  by  differ- 
ent persons,  for  the  same  land,  upon  which  no  patent  has  been  issued,  the 
holder  of  the  elder  certificate  may  by  caveat  prevent  a  patent  from  issuing 
on  the  younger  one ;  but  if  he  does  not  do  so,  and  a  patent  is  obtained  on 
the  junior  certificate,  a  patent  will  not  upon  a  tavoat  be  granted  upon  such 
elder  certificate.    Per  Bland,  J.  L.  O, 

All  proceedings  in  the  land  offico  being  public,  and  open  to  all  persons,  it 
may  fairly  be  presumed,  that  the  holder  of  the  elder  certificate,  knew  of 
and  waived  all  objection  to  the  issuing  of  a  patent  upon  the  junior  certifi- 
cate.   Per  Bm.no,  J.  L,  O. 

A  patent  obtained  upon  a  junior  at  against  an  elder  certificate,  or  special 
warrant,  by  reason  of  the  negligence  of  the  holder  of  such  elder  oertifi. 
tificate  or  special  warrant  in  not  attending  to  his  prior  rights,  or  not  filing 
a  caveat,  is  valid ;  and  may  destroy  the  continuity  of  an  adjacent  vacancy, 
for  whieh  otherwise  the  holder  of  the  elder  certificate  might  have  procured 
a  patent   Ibid, 

A  caveat  may  be  entered  at  any  time  before,  but  not  after  a  patent  has  been 
actually  signed  by  the  Governor  and  Chancellor,  and  the  great  seal  affixed 
thereto.    Ibid. 

Appeal  from  the  Court  of  Chancery. 

On  the  31st  August,  1838,  John  Steyer  filed  his  bill  alleging, 
that  being  seized  of  a  tract  of  land  called  "the  Plains  qfMoab" 
contiguous  to  which  it  was  supposed  there  was  to  be  found 
much  vacant  land,  he  did  on  or  about  the  28th  day  of  Decem- 
ber, 1835,  sue  out  of  the  land  office  a  warrant  to  resurvey  his 
aforesaid  tract  of  land  called  "the  Plains  of  Moab"  with 
liberty  to  include  contiguous  vacant  lands;  that  said  warrant 
was  shortly  afterwards  placed  in  the  hands  of  the  surveyor 
for  execution;  and  on  or  about  the  1st  of  November,  1836, 
was  executed,  and  a  certificate  of  the  resurvey  made  on  account 
of  complainant,  was  returned  into  the  land  office;  whereby  it 
appears  that  your  orator's  original  tract  contained  the  quantity 
of  3773|  acres,  clear  of  elder  surveys;  and  that  the  surveyor 
had  included  the  quantity  of  3369 J  acres  of  vacant  land;  and 
that  the  whole  was  reduced  into  one  tract  by  the  name  of 
Competition,  as  by  reference  to  said  certificate  now  remaining 
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in  the  land  office,  will  appear;  that  he  duly  compounded  oa 
his  aforesaid  certificate  of  resurvey,  and  thereby  entitled  him- 
self to  demand  a  patent  therefor,  and  but  for  the  acts  and 
doings  of  the  defendants  hereinafter  named,  would  have  ob- 
tained such  patent  in  due  season.  But  now,  so  it  is,  that 
John  Hoye,  Henry  M.  Pettit  and  James  Smithy  confederating 
together  to  defraud  complainant  of  the  benefit  of  his  aforesaid 
warrant  of  resurvey,  and  to  appropriate  the  vacancy  to  them- 
selves, the  said  John  Hoye  caused  a  eommon  warrant,  which 
he  had  previously  sued  out  of  the  said  land  office,,  to  be  laid 
on  or  before  the  22nd  April,  1836,  on  a  part  of  the  vacancy, 
so  as  aforesaid  affected  and  bound  by  the  complainant's  warrant 
of  resurvey,  and  returned  into  the  land  office  a  certificate  of 
his  survey  by  the  name  of  "Coal;"  and  afterwards  having 
assigned  a  moiety  of  his  interest  in  said  certificate  to  the  said 
Pettit,  the  said  partners  on  or  about  the  2nd  May,  1836,  sued 
out  a  warrant  to  resurvey  said  tract,  with  the  power  of  taking  up 
the  contiguous  vacancy,  which  said  warrant  was  executed  on 
the  10th  June,  1836,  and  a  certificate  of  the  resurvey  thereof 
was  shortly  afterwards  returned  into  the  said  land  office  by  the 
name  of  "Coal  and  Iron  Certain;"  whereby  it  appears,  that 
under  cover  of  their  aforesaid  warrants,  the  said  Hoye  and 
Pettit  had  taken  up  and  appropriated  the  quantity  of  2756J 
acres,  parcel  of  the  vacancy,  which  was  designed  to  be  affected, 
and  in  truth  was  bound  by  the  complainant's  warrant  of  resur- 
vey. The  complainants  thereupon  entered  caveats  against  the 
issuing  of  patents  on  the  aforesaid  certificates  of  the  said 
Hoye  and  Pettit,  and  they  entered  a  cross  caveat  against  your 
complainant's  aforesaid  certificate  for  " Competition"  and  de- 
positions were  taken  by  the  parties  aforesaid,  and  returned  into 
the  said  land  office,  to  be  used  at  the  hearing  of  the  aforesaid 
cross  caveats. 

The  complainant  was  then  for  the  first  time  made  aware  of 
the  fact,  that  the  said  confederates,  the  better  to  advance  their 
aforesaid  wrongful  purposes,  had  procured  a  common  warrant 
of  resurvey  to  be  issued  out  of  the  said  land  office  in  the  name 
of  the  said  James  H.  Smith,  under  color  of  which  the  said  Smitk 
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had  taken  up  another  body  of  vacant  land,  which  was  as  afore- 
said covered  by  your  orator's  warrant  of  resurvey,  and  had 
caused  a  certificate  of  survey  thereof  to  be  returned  to  the 
said  land  office  by  the  name  of  "Birmingham  Mines"  and 
procured  a  patent  to  be  issued  therefor  to  him,  and  having 
thus  secured  a  legal  title  to  the  said  land,  a  caveat  was  entered 
in  the  name  of  said  Smith  against  the  said  Steyer's  certificate 
of  resurvey. 

That  at  the  hearing  of  the  aforesaid  caveats,  which  were 
heard  together,  the  complainant's  counsel  insisted,  that  he  had 
made  out  out  a  clear,  legal,  and  equitable  title,  to  all  the  aforesaid 
vacancy  against  the  aforesaid  confederates;  but  the  Chancellor 
(as  judge  of  the  land  office,)  was  of  opinion,  that  inasmuch 
as  the  said  Smith  had  procured  a  patent  for  the  said  tract  called 
"Birmingham  Mines y "  it  would  be  necessary  to  have  that  tract 
vacated  before  a  second  patent  could  be  granted  to  complainant 
for  the  same  land;  and  therefore  the  caveat  of  the  said  Smith 
against  Steyer's  certificate  was  ruled  good.  And  the  judge 
of  the  land  office  was  further  of  opinion,  that  the  continuity  or 
connexion  between  the  vacancy  included  in  the  aforesaid  cer- 
tificates of  the  said  Hoye  and  Pettit,  and  your  orator's  original 
tract  called  "the  Plains  of  Moab,"  having  been  destroyed  by 
the  intervening  survey  of  the  said  Smith  of  "Birmingham 
Mines,"  the  complainant  could  make  no  title  to  the  said 
vacancy  under  his  aforesaid  warrant  of  resurvey;  and  there- 
fore the  complainant's  "caveats"  against  the  said  Hoye  and 
Pettit  were  overruled ;  and  the  caveat  of  the  said  Hoye  and 
Pettit  against  complainant's  certificate  was  held  good,  and  a 
patent  was  directed  to  be  issued  to  them  for  the  vacancy,  so  as 
aforesaid  included  in  their  surveys,  all  which  will  appear,  &c. 

The  bill  then  alleged  that  complainant  was  advised  that  said 
judgments  were  not  conclusive  against  his  claim  to  equitable 
interposition  of  this  court,  against  the  technical  rights  which 
have  been  acquired  by  the  aforesaid  confederates;  and  that 
he  will  be  entitled  to  a  decree  vacating  all  the  patents  granted 
to  the  parties  aforesaid,  or  declaring  that  said  parties  shall  stand 
seized  of  the  premises  so  granted  to  them  as  trustees  for  the 
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complainant,  and  requiring  them  to  convey  the  same  unto  him 
upon  proving  the  fraud  and  confederacy  aforesaid ;  and  even 
in  the  absence  of  any  proof  of  actual  fraud  on  the  part  of  the 
said  parties,  that  Chancery  will  impute  to  them  an  improper 
and  fraudulent  motive,  from  the  fact  that  they  were  aware  of 
the  existence  of  your  orator's  warrant  of  resurvey,  and  of  its 
legal  operation,  in  giving  a  priority  of  right  or  pre-emption  to 
your  orator  to  all  the  aforesaid  vacancy,  at  the  very  time  they 
were  seeking  by  the  practices  aforesaid,  to  appropriate  the  same 
vacancy  to  their  own  use.  And  complainant  suggests  that  his 
resurvey  was  in  fact  made  before  the  granting  of  the  aforesaid 
patent  to  the  said  Smith;  his  resurvey  was  made  at  a  time 
when  it  was  perfectly  competent  to  him,  according  to  the 
usages  of  the  land  office,  to  include  therein  all  the  vacancy 
which  he  has  included,  and  if  according  to  the  strict  rules  of 
the  office,  his  resurvey  once  rightly  made,  could  be  avoided  by 
the  subsequent  grant  of  a  portion  of  the  land  so  taken  up  by 
him,  to  the  said  Smithy  he  is  advised  that  the  effort  to  avail 
themselves  of  this  unjust  operation  of  the  rule,  was  a  breach 
of  equity  and  conscience  on  the  part  of  the  said  Hoye  and 
Pettit,  which  ought  to  subject  them  to  the  pointed  rebuke  of 
this  honorable  court.  And  the  complainant  charges,  that  he 
was  entirely  ignorant  of  the  existence  of  the  aforesaid  survey 
of  the  said  Smithy  until  after  a  patent  had  been  granted  to  him 
as  aforesaid ;  and  by  the  practice  of  the  aforesaid  parties  was 
led  to  believe,  that  the  certificates  aforesaid  of  the  said  Hoye 
and  Pettit  were  alone  relied  on  to  defeat  his  rights;  and  he 
further  avers,  that  the  grant  of  the  patent  to  the  said  Smith  as 
aforesaid,  operated  as  a  surprise  on  him,  and  that  all  the  mea- 
sures of  the  aforesaid  parties,  and  every  of  them,  were  had 
with  full  notice  of  the  existence  of  your  orator's  warrant  of 
resurvey,  and  of  its  legal  operation,  and  of  the  intent  of  your 
orator  to  avail  himself  thereof,  and  for  the  purpose  of  defeating 
its  operation,  and  securing  the  aforesaid  vacant  land  to  them- 
selves.    Prayer  for  general  relief  according  to  his  case. 

The  several  answer  of  John  Hoye  alleged,  that  in  April, 
1836,  he,  this  defendant,  made  a  survey  of  a  tract  >f  land 
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called  "Coal"  situated,  &c. ;  that  his  survey  was  duly  and 
legally  made,  and  that  he  assigned  the  one  undivided  half 
or  moiety  of  the  same  to  Henry  M.  Petit,  the  aforenamed,  who 
paid  him  a  valuable  consideration  for  the  same ;  and  that  the 
office  certificate  of  the  same  was  some  time  in  the  month  of 
April,  1836,  returned  into  the  land  office,  and  the  composition 
money  due  to  the  State  for  the  vacant  land  so  taken  up  was 
regularly  and  duly  paid  into  the  treasury;  that  a  warrant  of  re- 
survey  was  sued  out  of  the  land  office  by  this  defendant,  and 
the  said  Pettit,  to  resurvey  said  tract  of  land,  add  vacancy,  &c., 
and  that  in  the  month  of  May,  1836,  this  defendant  and  the 
said  Pettit  instructed  the  surveyor  of  Allegany  county  to  exe- 
cute the  same;  that  after  the  said  surveyor  had  made  some  pro- 
gress in  the  execution  thereof,  he,  the  said  surveyor,  informed 
this  defendant  and  the  said  Pettit,  that  the  said  John  Steyer 
was  at  that  time  the  holder  of  a  warrant  of  resurvey ;  that  either 
might  or  did  extend  to  and  affect  the  vacant  land  intended  to 
be  taken  up  by  this  defendant  and  the  said  Pettit,  under  their 
aforesaid  warrant  of  resurvey ;  that  this  defendant  for  himself 
and  in  behalf  of  the  said  Pettit,  then  instructed  the  said  sur- 
veyor to  do  nothing  more  towards  the  execution  of  their  said 
warrant  of  resurvey  until  the  said  Steyer  should  have  executed 
his  aforesaid  warrant,  and  should  have  taken  what  vacant 
land  he  might  desire  to  take  up  under  the  same ;  that  the  said 
surveyor  did  so  suspend  the  execution  of  the  aforesaid  warrant 
of  this  defendant's  and  the  said  Pettit' s  ;  that  on  or  about  the 
10th  day  of  June,  1836,  the  said  Steyer  did  execute  his  said 
warrant  of  resurvey,  as  appears  bj  the  record  of  the  certificate 
of  said  resurvey,  called  "the  Plains  ofMoah,"  resurveyed  on 
the  books  and. records  of  the  surveyor  of  Allegany  county,  to 
a  copy  of  which  certificate  marked  A,  herewith  exhibited,  this 
defendant  asks  leave  to  refer  as  a  part  of  this  answer.  This 
defendant  further  answering  saith,  that  when  he  instructed  the 
said  surveyor  to  suspend  the  execution  of  his  and  the  said 
Ptitifs  warrant  of  resurvey  as  aforesaid,  he  at  the  same  time 
requested  the  said  surveyor  to  proceed  as  soon  as  he  could  after 
said  Steyer  should  have  executed  his  aforesaid  warrant,  and  to 
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take  up  for  this  defendant  and  the  said  Pettit,  all  the  vacant 
land  left  unoccupied  and  not  taken  up  by  the  said  Steyer;  that 
in  making  this  request  he  wished  to  practice  no  unfairness  to- 
wards the  said  Steyer,  but  this  defendant  did  so  in  the  prose- 
cution of  his  own  rights ;  that  the  said  Steyer's  warrant  had 
lain  unexecuted  from  28th  December,  1835,  until  the  summer 
of  1836,  during  all  which  time  the  said  Steyer  had  full  oppor- 
tunity and  leisure  to  make  his  mind  about  the  location  and 
quantity  of  the  land  he  might  wish  to  take  up;  that  this  de- 
fendant expressly  told  the  said  surveyor  to  defer  the  execution 
of  the  warrant  belonging  to  this  defendant  and  the  said  Pettit, 
until  the  said  Steyer  should  take  whatever  quantity  of  vacant 
land  he  might  choose  to  take,  and  then  to  take  up  for  this  de- 
fendant and  the  said  Pettity  the  remaining  vacancy,  whatever 
the  quantity  might  be. 

That  this  defendant  is  advised,  that  the  records  as  afore- 
said of  the  certificate  of  the  resurvey  of  the  said  John  Steyer , 
made  on  the  10th  June,  1836,  as  aforesaid,  was  full  notice  to 
the  whole  world  of  the  execution  of  his  warrant  dated  on  the 
28th  day  of  December,  1835,  and  of  the  quantity  and  location 
of  the  land  he  had  elected  to  take  under  that  warrant.  That 
in  pursuance  of  the  instructions  given  to  him  by  this  defen- 
dant, the  said  surveyor,  shortly  after  the  said  Steyer  had  exe- 
cuted his  warrant,  proceeded  to  complete  the  execution  of  the 
warrant  of  resurvey  of  this  defendant's  and  the  said  Pettit's; 
that  in  conformity  with  the  practice  of  the  said  surveyor,  the 
said  resurvey  is  dated  on  the  day  of  its  commencement,  which 
was  the  17th  May,  1836  ;  that  the  said  resurvey  or  tract  of 
land  was  called  "Coal  and  Iron  Certain  ;"  that  it  contains  the 
quantitity  of  2,756 J  acres  of  land,  and  that  the  composition 
money  on  the  vacant  land  therein  included,  was  duly  paid  into 
the  Treasury  of  the  State  by  this  defendant  and  the  said  Pettity 
a  short  time  after  the  said  resurvey  was  completed,  the  office 
certificate  of  said  resurvey  having  been  duly  returned  into  the 
land  office  by  them.  And  this  defendant  further  answereth 
and  saith,  that  no  other  person  whatever  except  the  said  Pettit, 
ever  had  or  now  has  any  share,  part  or  interest,  with  this  de- 
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fendant  in  the  said  tract  of  land  called  "  Coal  and  Iron  Certain" 
end  that  the  said  Smith  never  had  any  interest  direct  or  indi- 
rect in  the  same,  and  that  this  defendant  never  told  him  any 
thing  about  the  taking  up  of  said  land,  when  this  defendant 
was  about  to  take  up  the  same  in  connexion  with  the  said 
Pettit;  and  further,  that  this  defendant  never  had,  nor  has  he 
now,  any  part,  share  or  interest  in  the  tract  of  land  called 
"The  Birmingham  Mines"  taken  up  by  the  said  Smith  in  the 
summer  of  the  year  1836 ;  that  when  the  tract  called  "Coal 
and  Iron  Certain"  was  taken  up  for  this  defendant  and  the 
said  Pettit,  this  defendant  instructed  the  surveyor  of  Alle- 
gany county,  to  include  in  said  tract  all  the  land  left  vacant 
by  the  said  Steyer,  at  the  time  of  his  executing  his  aforesaid 
warrant,  and  that  this  defendant  thought  the  said  surveyor  had 
so  included  all  said  vacant  land  in  said  tract  of  land  called 
"Coal  and  Iron  Certain"  and  that  this  defendant  did  not  then 
know  that  the  intervening  vacancy  between  the  land  taken  by 
said  Steyer,  on  the  10th  day  of  June,  1836,  and  the  tract  called 
"Coal and  Iron  Certain,"  did  exist  at  all,  and  that  this  defen- 
dant and  the  said  Pettit,  and  neither  of  them,  left  said  piece 
of  land  so  intervening  remaining  vacant  for  the  purpose  of  per- 
mitting or  enabling  the  said  Smith  to  take  up  the  same,  and 
that  the  said  piece  of  land  was  not  left  vacant  by  this  defen- 
dant, or  by  this  defendant  and  the  said  Pettit,  in  order  that  the 
said  Smith  might  take  up  and  intercept  or  cut  off  the  connection 
between  the  tract  of  land  called  "The  Plains  of  Moab  Re-sur- 
veyed," and  the  said  tract  called  "Coal  and  Iron  Certain,"  or 
in  any  manner  to  injure  the  said  Steyer,  or  prejudice  him  in 
the  enjoyment  of  any  of  his  rights  under  any  warrant  of  his, 
or  in  any  manner  to  benefit,  favor  or  befriend  the  said  Smith, 
or  any  other  person  in  relation  to  said  intervening  and  remain- 
ing piece  of  vacant  land.  And  further,  that  this  defendant  and 
the  said  Petit  had  nothing  to  do  with  the  suing  out  of  a  war- 
rant out  of  the  land  office  in  the  name  of  the  said  James  Smith 
or  James  H.  Smith,  or  any  other  person,  for  the  purpose  of 
taking  up  said  piece  of  vacant  land,  nor  had  this  defendant,  or 
this  defendant  and  the  said  Pettit,  any  thing  to  do  with  the 
27        v.12 
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warrant  purchased  by  said  Smith  far  that  purpose.  And  this 
defendant  further  answereth  and  saith,  that  the  tract  of  land 
called  "Coal  and  Iron  Certain"  was  not  taken  up,  or  the  cer- 
tificate of  resurvey  thereof,  dated  on  the  10th  day  of  June, 
1836,  but  on  the  17th  day  of  May,  1836,  and  that  the  certifi- 
cate of  the  resurvey  made  by  the  said  Steyer  under  his  afore-* 
said  warrant,  bears  date  properly  on  the  10th  day  of  June, 
1836,  and  not  on  the  1st  day  of  November,  1836,  and  that  the 
original  tract  of  land  on  which  said  Steyer9 s  warrant  was  sued 
out  did  not  contain  the  quantity  of  3,773$  acres,  but  the  quan- 
tity of  456f  acres,  and  that  the  resurvey  made  under  his  said 
warrant  did  not  contain  the  quantity  of  3,369}  acres  of  vacant 
land,  but  only  the  quantity  of  121}  acres  of  vacancy,  as  appears 
by  the  certificate  of  resurvey  bearing  date  on  the  10th  day  of 
June,  1836,  and  placed  on  the  records  of  the  surveyor  of  Alle- 
gany county  as  aforesaid,  a  copy  of  which  certificate  is  here- 
with exhibited  and  referred  to,  marked  A.  And  further,  that 
the  alleged  resurvey  called  "  Competition"  was  not  fairly  made, 
nor  at  a  time  when  it  was  competent  and  proper  for  the  said 
John  Steyer  to  make  the  same,  inasmuch  as  that  resurvey  was 
professedly  made  on  the  1st  day  of  November,  1836,  when  in 
truth  the  warrant  of  resurvey  under  which  it  was  professedly 
made,  had  been  already  executed  on  the  10th  day  of  June, 
1836,  as  aforesaid;  that  by  the  certificate  of  said  resurvey 
placed  on  record  in  the  surveyor's  office  as  aforesaid,  the  said 
Steyer  gave  notice  to  this  defendant  and  the  whole  world,  of  the 
execution  of  his,  the  said  Steyer's  warrant,  on  the  10th  day  of 
June,  1836,  and  of  the  quantity  and  boundaries  of  the  land  he 
had  chosen  to  take  up  under  his  said  warrant,  and  that  it  was 
perfectly  competent  and  right  for  this  defendant  and  the  said 
Pettity  to  take  up  the  vacant  land  left  by  the  said  Steyer  at  the 
aforesaid  execution  of  his  warrants,  at  the  time  when  they  did 
take  it  up,  as  this  defendant  is  advised;  that  it  was  not  com- 
petent and  right  for  the  said  Steyer  to  reform  his  said  warrant 
and  execute  it  a  second  time,  even  for  his  own  use  and  bene- 
fit, to  the  prejudice  of  the  rights  of  this  defendant  and  the  said 
Pettity  in  the  premises,  much  less  could  the  warrant  of  the  said 
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Steyer  be  executed  a  second  time  for  the  benefit  of  a  third 
party,  as  this  defendant  is  advised.  And  this  defendant  further 
answering  and  saith,  that  he  is  credibly  informed  and  verily 
believes,  that  the  said  warrant  of  the  said  Steyer  was  executed 
on  the  said  1st  day  of  November,  1836,  not  for  the  use  and 
benefit  of  the  said  John  Steyer  himself,  but  for  the  use  of  a 
certain  Joseph  Dilly  and  a  certain  George  McCulloh,  who, 
wishing  to  deprive  this  defendant  and  the  said  PettU  of  the 
land  included  in  said  tract  called  "Coal  and  Iron  Certain" 
purchased  from  the  said  John  Steyer,  the  privilege  of  execu- 
ting his  aforesaid  warrant  a  second  time,  after  it  had  been 
already  executed  on  the  10th  day  of  June,  1836 ;  that  this  de- 
fendant is  informed  and  verily  believes,  the  honesty  and  pro- 
priety of  the  said  second  execution  of  said  SteyerJs  warrant 
was  a  matter  of  doubt  even  with  some  of  the  parties  interested 
in  the  scheme;  that  the  said  Dilly  and  McCulloh,  well  know- 
ing that  they  could  not  at  the  time  spoken  of,  nor  at  any  time 
afterwards,  acquire  title  to  the  land  already  taken  up  by  this 
defendant  and  the  said  Pettit,  and  included  in  said  tract  called 
u  Coal  and  Iron  Certain"  under  any  new  warrant  to  be  by 
them  sued  out  of  the  land  office,  after  taking  legal  advice  as 
to  the  propriety  of  the  measure  entered  in  the  name  of  the  said 
Dilly,  with  much  caution,  into  a  contract  with  the  said  John 
Steyer  in  writing,  according  to  which  contract  the  said  Dilly 
was  authorised  to  use  the  name  of  the  said  John  Steyer,  in  the 
execution  of  his  said  warrant  of  resurvey,  which  had  been 
already  executed  on  the  10th  day  of  June,  1836,  and  as  soon 
as  a  patent  should  issue  to  said  Steyer,  for  the  land  to  be  taken 
up  under  the  second  execution  of  said  warrant,  then  the  said 
Steyer  was  bound  to  convey  to  the  said  Dilly,  the  land  so  pa- 
tented to  the  said  Steyer;  that  the  consideration  according  to 
said  contract  to  be  paid,  and  it  is  believed  was  paid  to  the  said 
Steyer  by  the  said  DUly,  was  a  small  sum  of  money ;  that  cer- 
tain blanks  to  be  filled  according  to  said  written  contract,  with 
a  reference  to  a  certain  plat  said  to  be  in  the  hands  of  the 
county  surveyor,  were  left  in  the  written  contract  itself,  but  it 
has  never  been  made  to  appear  that  there  was  at  that  time  any 
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plat  belonging  to  the  parties  in  the  hands  of  the  said  surveyor, 
except  the  usual  plat  belonging  to  the  certificate  of  resurvey, 
dated  on  the  10th  day  of  June,  1836,  as  aforesaid;  that  how- 
ever the  said  instrument  of  writing  executed  as  a  contract  be- 
tween said  Steyer  and  Dilly,  might  have  been  intended  by 
Ditty  to  affect  the  mind  of  Steyer  in  relation  to  vacant  land  then 
still  to  be  taken  up,  it  was  not  considered  safe  to  rely  on  said 
contract  at  the  hearing  of  the  cases  of  caveat  between  the  said 
Steyer  and  this  defendant  and  the  said  Pettit;  and  to  give  a 
better  coloring  to  the  proceedings  of  the  said  Dilly  and  Mc- 
Culloh, a  second  contract  in  writing  was  executed  between 
Steyer  and  Dilly,  it  is  believed  by  this  defendant  sometime  in 
the  month  of  April  1837,  according  to  which  latter  contract, 
the  additional  vacancy  taken  up  by  Dilly  at  the  second  execu- 
tion of  said  SteyerJ$  warrant,  was  specifically  parcelled  out 
between  the  said  Steyer  and  the  said  Dilly,  to  which  said 
written  contracts  this  defendant  would  refer  for  greater  cer- 
tainty, as  remaining  in  the  papers  in  the  caveat  cases  above 
mentioned,  adjudged  by  his  honor  the  Chancellor,  in  the  month 
of  November,  1837.  And  this  defendant  further  answering, 
that  he  is  advised  the  laws  of  Maryland,  and  the  usages  of 
the  land  office,  will  not  recognize  or  sanction  such  a  use  of  a 
warrant  of  resurvey  as  that  attempted  by  the  said  Dilly,  or 
Dilly  and  McCulloh,  hereinbefore  stated  ;  that  the  said  laws 
and  usages  require  the  holder  of  the  warrant  to  be  seized  of 
an  estate  in  fee  simple,  in  the  tract  of  land  on  which  the  war- 
rant of  resurvey  is  sued  out;  that  a  warrant  of  resurvey  pos- 
sesses no  assignable  qualities ;  that  the  said  Dilly  was  not, 
nor  were  the  said  Dilly  and  McCulloh,  seized  of  any  kind  of 
an  estate  in  the  tract  of  land  on  which  the  said  John  Steyer 
had  sued  out  his  said  warrant  of  resurvey;  that  the  said  Dilly 
or  Ditty  and  McCulloh,  could  not  do  indirectly  what  they  could 
not  to  directly,  in  the  premises;  that  if  the  said  Dilly  had 
wished  to  act  fairly  and  uprightly  in  the  business,  he  would 
have  applied  to  the  land  office  for  a  warrant  to  take  up  said 
vacant  land  in  the  usual  manner,  and  that  he  would  not  have 
veiled  his  designs  behind  said  Steyer's  warrant,  by  attempting 
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to  execute  it  a  second  time.  This  defendant  further  answereth 
and  saith,  that  he  is  credibly  informed  and  verily  believes,  that 
a  part  of  the  design  of  the  said  Dilly  and  McCulloh  in  their 
aforesaid  scheme  was,  that  they  might  under  color  of  said 
Steyer's  warrant,  be  enabled  with  a  better  grace  to  use  the 
field  notes  and  plats  used  by  this  defendant  and  the  said  Pettit, 
when  this  defendant  and  the  said  Pettit  took  up  said  tract  of 
land  called  "Cod  and  Iron  Certain;"  and  that  it  appears  from 
the  testimony  of  the  surveyor  of  the  county  in  the  aforesaid 
caveat  cases,  that  the  said  Dilly  instructed  the  said  surveyor 
to  use  the  said  field  notes  and  plats  at  the  second  execution 
of  said  Steyer's  warrant,  and  when  the  said  tract  called  "Com- 
petition" was  ostensibly  taken  up,  and  that  in  fact  all  the  sur- 
veyor was  required  to  do  under  the  instructions  of  said  Lilly 
in  this  case  was,  to  extend  the  said  Steyer's  first  resurvey 
made  on  the  10th  day  of  June,  1836,  by  platting  on  the  tract 
of  land  then  taken  up  by  this  defendant  and  the  said  Pettit) 
and  called  Coal  and  Iron  Certain.  And  this  defendant  further 
answereth  and  saith,  that  he  is  advised  the  attempt  of  the 
said  Dilly  and  McCulloh  to  use  the  warrant  of  the  said 
Steyer,  by  executing  it  a  second  time  for  their  own  benefit, 
and  their  further  attempt  to  avail  themselves  of  the  labor,  ex- 
pense and  information  of  this  defendant  and  the  said  Pettit,  in 
taking  up  said  tract  of  land  called  Coal  and  Iron  Certain, 
and  applying  said  labor,  expense  and  information  to  their  own 
account,  in  making  said  survey  called  Competition,  was  a 
fraud  committed  by  them  against  this  defendant  and  the  said 
Pettit,  and  that  this  allegation  of  fraud  is  fully  justified  and 
sustained  by  reference  to  the  said  surveyor's  testimony  in  the 
caveat  cases  aforesaid,  whereby  it  appears  that  the  said  sur- 
veyor could  not  have  executed  said  Sleyer's  warrant  a  second 
time  in  the  manner  he  did,  without  using  the  field  work  and 
plats  aforesaid,  belonging  to  this  defendant  and  the  said  Pettit. 
This  defendant  further  answereth  and  saith,  that  he  is  advised 
the  use  made  of  the  said  John  Steyer's  name  throughout  the 
whole  of  the  present  controversy,  is  altogether  unlawful  and 
unjustifiable ;  that  in  fact,  looking  no  further  than  the  first  con- 
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tract  made  in  writing  between  DUly  and  John  Steyer,  the  said 
Steyer  is  throughout  the  controversy  in  every  stage  of  it, 
nothing  more  than  a  nominal  complainant;  that  from  the  testi- 
mony taken  in  the  caveat  cases  aforesaid,  it  fully  appears  that 
the  said  Dillyy  in  company  with  a  lawyer,  went  to  said  Steyer 
and  got  him  to  enter  into  the  aforesaid  contract,  and  that  by 
that  contract  the  said  Dilly  binds  himself  to  pay  all  the  costs 
that  may  arise  in  the  controversy,  then  cautiously  commenced 
by  Dilly,  or  Dilly  and  McCulloh,  about  the  lands  sought  to 
be  taken  from  this  defendant  and  said  Petit,  by  the  afore- 
said device  of  using  said  Steyer7  s  warrant ;  that  from  the  said 
testimony  it  further  appears,  that  even  in  the  commencement 
of  the  dispute  the  said  Steyer  was  passive,  and  in  the  com- 
mencement and  throughout  the  controversy,  this  defendant  is 
informed  and  verily  believes,  that  the  said  Dilly  and  McCulloh 
were  the  agitators  of  strife  and  the  projectors  of  law-suits  for 
their  own  benefit,  and  to  answer  their  own  sinister  purposes ; 
to  all  of  which  testimony  taken  in  said  cases  of  caveat,  this 
defendant  begs  leave  to  refer  as  a  part  of  this  his  answer,  to 
said  bill  of  complaint. 

This  defendant  further  answereth  and  saith,  that  he  had  no 
notice  of  any  warrant  of  the  said  Steyer's  at  the  time  when 
this  defendant  and  said  Pettit  made  said  resurvey  called  "Coal 
and  Iron  Certain"  except  the  notice  which  this  defendant  had 
of  the  warrant  of  said  Steyer,  executed  on  the  10th  June,  1836, 
as  aforesaid;  and  that  from  the  records  of  the  surveyor's  office 
of  Allegany  county,  it  appears  that  said  warrant  was  executed 
on  the  10th  day  of  June,  1836,  as  aforesaid,  which  record  was 
notice  to  the  world  of  the  execution  of  said  warrant,  and  of 
the  quantity  and  location  of  the  land  taken  up  under  it  by  the 
said  complainant. 

This  defendant  further  answereth  and  saith,  that  the  afore- 
said resurvey  called  "Coal  and  Iron  Certain,97  was  fairly  and 
properly  made  by  this  defendant  and  the  said  Pettit;  and  that 
this  defendant  never  did  in  any  manner  practice,  or  attempt  to 
practice,  any  surprise  on  the  said  complainant  or  those  using 
his  name,  preparatory  to  or  at  the  hearing  of  the  aforesaid 
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cases  of  caveat.  And  this  defendant  further  answereth  and 
saith,  that  he  is  advised  there  is  no  just  cause  why  the  decree 
passed  by  his  honor  the  Chancellor  at  the  hearing  of  the  afore- 
said cases  of  caveat  ought  to  be  reversed,  or  the  patent  granted 
to  this  defendant  and  the  said  Petit,  for  the  said  tract  of  land 
called  "Coal  andiron  Certain"  vacated.  This  defendant  de* 
nies  all  and  all  manner  of  unlawful  combination,  confederacy 
and  fraud,  wherewith  he  is  by  the  said  complainant's  said 
bill  of  complaint  charged,  and  humbly  prays  to  be  hence  dis- 
missed, &c. 

With  this  answer  was  filed  exhibit  A : 

State  of  Maryland,  Set:  By  virtue  of  a  special  warrant  of 
resurvey,  granted  out  of  the  Land  Office  for  the  Western  Shore, 
to  John  Steyer  of  Allegany  county,  bearing  date  the  28th  clay 
of  December,  1835,  to  resurvey  the  following  lands  lying  and 
being  in  Allegany  county  aforesaid,  viz:  The  Plains  ofMoab,- 
originally  on  the  day  of  granted  for 

acres  and  part  of  Sideling  Hill,  originally  on  the 

day  of  granted  for  acres.    To  amend 

any  errors  in  the  original  surveys,  add  any  vacant  land  thereto 
contiguous,  and  to  reduce  the  whole  into  one  entire  tract,  &c. 
I  certify  as  Surveyor  of  Allegany  county,  that  I  have^carefully 
resurveyed,  for  and  in  the  name  of  him  the  said  John  Steyer, 
the  tract  of  land  called  The  Plains  of  Moab,  and  find  it  to 
contain  456|  acres,  to  which  I  have  added  two  pieces  of  con- 
tiguous vacancy,  containing  121 J  acres,  and  have  reduced  the 
whole  into  one  entire  tract.  And  lastly,  beginning  for  the 
outlines  of  the  whole  at  the  beginning  of  The  Plains  ofMoab, 
the  present  original,  it  being  also  the  beginning  of  Sideland 
Hill,  a  former  original,  and  running  thence  with  the  lines  of 
The  Plains  of  Moab,  the  present  original,  &c. 

To  the  end  of  the  24th  and  last  line  of  the  original,  then  by 
a  straight  line  to  the  beginning,  containing  577f  acres.  To  be 
held  by  The  Plains  ofMoab  Resurveyed.  Resurveyed  the  10th 
day  of  June,  1836.  Benjamin  Brown, 

Surveyor  of  Allegany  County. 
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The  original  contains  456f  acres. 

The  first  vacancy  contains  62£. 

The  second  vacancy  contains  59. 

The  two  vacancies  contain  121J. 

The  resurvey  contains  577f . 

Annexed  to  the  certificate  was  the  surveyor's  plat. 

The  several  answer  of  H.  M.  Pettit  was  similar  to  that  of 
J.  Hoye. 

The  several  answer  of  James  Smith  saith,  that  in  the  month 
of  May,  1836,  this  defendant  was  one  day  present  when  some 
reference  lines  were  run  under  the  direction  of  the  said  John 
Hoye j  along  the  base  and  south-eastern  slope  of  Savage  Moun- 
tain; that  this  defendant  was  so  present,  not  because  he  had 
any  interest  in  the  surveying  done  on  said  day,  but  because  on 
the  day  following,  some  lines  were  to  be  run  and  were  run,  in 
which  this  defendant  was  interested,  which  said  lines  so  run 
on  said  second  day,  were  run  in  the  neighborhood  of  a  tract 
of  land  called  Commonwealth;  that  this  defendant  did  not  at 
that  time  know  the  object  of  said  Hoye  in  running  said  lines 
on  said  first  day,  further  than  that  he  supposed  the  said  Hoye 
was  doing  so  with  a  view  of  taking  up  vacant  land;  but  no 
questions  were  asked  and  no  explanations  given  on  the  sub- 
ject; that  this  defendant  had  not  then,  nor  has  he  now,  nor  has 
he  at  any  time  since,  had  any  interest,  share  or  part,  direct  or 
indirect,  in  the  aforesaid  surveying  or  running  of  lines,  done 
on  the  said  first  day  under  the  direction  of  the  said  Hoye  ; 
that  he  has  since  learned  that  said  lines  run  on  said  first  day 
by  said  Hoye,  had  relation  to  the  tract  of  land  called  Coal  and 
Iron  Certain,  taken  up  by  said  Hoye  and  Pettit,  and  that  this 
defendant  has  not  now,  and  never  has  had,  any  share,  part, 
right  or  interest  in  said  tract  of  land  with  the  said  Hoye  and 
Pettit,  or  any  other  person.  This  defendant  further  answereth 
and  saith,  that  in  the  summer  of  the  year  1836,  he  understood 
from  various  sources  that  a  controversy  had  arisen  between  the 
said  Hoye  and  Pettit  on  the  one  side,  and  the  said  complain- 
ant or  a  certain  Joseph  Dilly,  on  the  other  side,  respecting 
some  land  which  the  said  Hoye  and  Pettit  had  taken  up,  as 
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this  defendant  understood;  that  the  said  complainant  had  exe- 
cuted a  warrant,  as  this  defendant  was  told,  and  had  taken  up 
some  vacancy  under  his  said  warrant,  and  that  the  said  Hoye 
and  Pettit  had  taken  up  some  vacancy  contiguous  to  the  said 
vacant  land  so  as  aforesaid  taken  up  by  the  said  complainant 
under  his  warrant,  and  that  the  said  Billy  wished  to  have  the 
said  complainant's  said  warrant  executed  a  second  time,  so  as 
to  include,  as  this  defendant  understood,  the  land  already  taken 
op  by  said  Hoye  and  Pettit,  and  that  the  said  Dilly,  claiming 
under  the  said  complainant's  warrant  so  executed  a  second 
time,  wished  to  secure  to  himself  the  title  to  the  said  land 
already  taken  up  as  aforesaid  by  the  said  Hoye  and  Pettit ; 
that  such  was  the  opinion  this  defendant  had  formed  about 
said  controversy,  that  this  defendant  here  distinctly  adds, 
that  the  impression  made  on  his  mind  at  that  time,  concerning 
the  pretensions  -of  the  said  complainant  or  Dilly  on  the  one 
side,  and  the  said  Hoye  and  Pettit  on  the  other  side  was,  that 
the  piece  of  vacancy  taken  up  in  the  first  instance  by  the  said 
Steyer,  and  that  taken  up  by  the  Hoye  and  Pettit,  either  met 
at  a  point  or  were  united  by  a  broader  tie ;  that  this  defendant 
understood  the  said  parties  to  be  at  issue,  as  to  the  right  of 
the  said  Steyer  to  execute  his  aforesaid  warrant  a  second 
time  for  the  use  of  the  said  Dilly,  or  rather,  as  to  the  right  of 
the  said  Dilly  to  execute  said  warrant  a  second  time  in  the 
name  of  the  said  Steyer,  but  in  fact  for  the  benefit  of  the  said 
Ditty  himself,  to  the  prejudice  of  the  rights  of  the  said  Hoye 
and  Pettit  in  the  premises;  that  the  field  of  controversy,  as 
this  defendant  understood,  was  limited  by  the  lines  of  said 
Hoye  and  Pettit's  survey,  which  this  defendant  has  since 
learned  was  or  is  called  Coal  and  Iron  Certain;  that  in  making 
their  said  surveys,  each  of  the  parties  had  made  a  selection  of 
the  quantity  and  location  of  the  land  by  them  respectively  de- 
sired to  be  taken  up;  that  for  several  years  last  past,  this  de- 
fendant has  been  in  the  practice  of  purchasing  from  the  State, 
any  vacant  lands  he  could  discover  that  were  in  his  opinion 
worth  the  labor  and  expense  of  being  surveyed  and  compounded 
on;  that  in  the  summer  of  the  year  1836,  this  defendant  took 
28        v.12 
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up  the  opinion  that  there  possibly  was  vacant  land  lying  in  the 
neighbourhood  of  the  disputed  lands  above  mentioned,  but 
this  defendant  had  a  very  imperfect  knowledge  of  that  district 
of  country,  having  never  passed  through  it  except  in  the  month 
of  May  1836,  when  he  was  one  day  occasionally  with  the  sur- 
veying party  already  mentioned,  as  running  reference  lines 
under  the  direction  of  the  said  Hoye;  that  this  defendant's 
mind  became  impressed  with  the  belief  that  there  was  some 
vacant  land  between  a  tract  called  Stony  Ridge  and  the  Bat, 
on  the  one  side  of  a  tract  called  .Addition  to  Policy,  and  some 
Soldiers  Lots  on  the  other  side ;  that  this  defendant  had  a  con- 
versation with  surveyor  of  JMegany  county  concerning  said 
supposed  vacancy,  and  requested  him  to  make  some  exami- 
nations on  the  subject;  that  the  said  surveyor  informed  this  de- 
fendant there  was  vacant  land  at  the  place  above  designated,, 
that  the  part  of  said  vacancy  towards  the  north  was  broadr 
and  that  there  was  another  broad  piece  of  vacancy  considerably 
further  to  the  south,  and  that  it  was  doubtful  whether  there 
was  any  connecting  piece  of  vacancy  extending  from  said 
broad  piece  in  the  north  to  said  broad  piece  in  the  south,  but 
on  further  examination  the  said  surveyor  told  this  defendant 
there  was  such  a  connection ;  that  this  defendant  purchased 
from  a  certain  Moses  McNamee  a  common  warrant,  and  laid 
the  same  upon  the  said  piece  of  vacant  land,  sometime  in  the 
month  of  August  1836,  and  directed  the  county  surveyor  to 
execute  the  same;  that  the  said  surveyor  did  execute  said 
warrant,  and  this  defendant  on  or  about  the  2nd  September,, 
1836,  returned  the  certificate  of  said  survey  into  the  land  office, 
and  fully  compounded  on  the  same  on  the  said  2nd  September, 
with  his  own  money,  and  that  said  tract  of  land  so  taken  up 
he  called  The  Birmingham  Mines,  and  not  Birmingham  Mines f 
as  the  said  complainant  had  named  in  his  said  bill  of  com- 
plaint; that  the  said  Hoye  and  Pettit  had  not,  nor  had  either  of 
them  or  any  other  person,  any  concern  with  this  defendant  in 
purchasing  said  warrant,  and  that  no  warrant  of  any  kind  was 
sued  out  of  the  land  office  by  this  defendant  or  any  other  per- 
son, for  the  purpose  of  enabling  this  defendant  to  make  said 
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surrey,  and  that  there  never  was,  so  far  as  this  defendant 
knows,  any  warrant  of  resurvey  sued  out  in  the  name  of  James 
H.  Smithy  for  that  or  any  other  purpose ;  that  when  this  defen- 
dant directed  the  said  surveyor  to  execute  the  aforesaid  com- 
mon warrant,  he  told  said  surveyor  to  include  all  the  vacant 
land  where  it  was  located,  whatever  the  quantity  might  be ; 
that  this  defendant  did  not  at  that  time,  possess  any  specific 
knowledge  of  the  location  of  the  said  complainant's  survey, 
which  he  then  understood  had  been  recently  executed,  nor  did 
he  know  any  thing  about  the  survey  of  said  Hoye  and  Pettit, 
further  than  that  he  knew  the  region  in  which  it  lay ;  that  this 
^defendant  did  not  then  know  the  location  of  a  single  line  of 
said  Steyer's  land,  and  had  not  to  his  knowledge  ever  seen 
said  Steyer's  plantation  or  residence ;  that  the  surveyor  told 
this  defendant,  the  land  by  him  taken  up  in  his  tract  called 
the  Birmingham  Mines,  was  vacant,  and  this  defendant  then 
took  up,  not  knowing  tJiat  in  doing  so  he  was  to  become  a 
party  in  the  controversy  between  the  said  complainant  and  the 
said  Hoye  and  Petfft,  or  that  any  one  laid  claim  to  the  land 
taken  up  by  this  defendant.  This  defendant  further  answereth 
and  saith,  that  he  made  the  said  survey  called  the  Birmingham 
Mines  fairly,  and  without  any  fraud  towards  the  said  complai- 
nant or  any  other  person,  and  that  the  said  John  Hoye  and 
Henry  M.  PetHt  have  not  now,  nor  has  either  of  them  now,  nor 
fcave  they  or  either  of  them  at  any  time  had  any  share,  part, 
<claim  or  interest  with  this  defendant,  in  his  aforesaid  tract  of 
land  called  The  Birmingham  Mines;  that  this  defendant  is  ad- 
vised, there  is  no  law  of  the  State  ot  Maryland,  and  no  usage 
or  regulation  of  the  land  office  of  said  State,  requiring  this  de- 
fendant to  give  notice  to  any  person  that  he  intended  to  take 
up  or  had  taken  up  said  tract  of  land,  further  than  the  notice 
spread  on  the  record  of  the  surveyor  of  Allegany  county,  ascer- 
tained in  the  certificate  of  survey  of  said  tract  of  land  taken  up 
by  him,  which  said  certificate  of  survey  of  said  tract  of  land 
was  duly  recorded  on  the  public  books  of  said  surveyor,  and  the 
office  certificate  thereof  was  duly  filed  in  the  land  office  and 
•compounded  on  at  Annapolis,  at  both  of  which  places  the  said 
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complainant,  or  those  claiming  under  him,  or  using  his  name, 
had  counsel,  and  that  the  said  complainant  himself  resides  in 
Allegany  county,  and  that  the  said  complainant  and  the  world 
were  bound  to  take  notice  of  the  acts  of  this  defendant  in  re- 
lation to  said  survey  called  The  Birmingham  Mines ,  as  they  ap- 
peared, set  forth  and  published  on  said  records.  This  defen- 
dant further  answereth  and  saith,  that  he  practised  or  endea- 
vored to  practise  no  surprise  towards  the  said  complainant  in 
taking  up  and  procuring  a  title  for  said  tract  of  land ;  that  as 
appears  by  the  aforesaid  records  of  the  surveyor  of  Allegany 
county,  the  said  complainant  had  executed  his  aforementioned 
warrant  on  the  10th  day  of  June,  1836,  and  by  virtue  of  the 
same  had  taken  up  a  quantity  of  vacant  land,  and  that  the  said 
Hoye  and  Pettit  had  executed  their  warrant  on  or  about  the 
17th  day  of  May,  in  the  same  year,  by  virtue  of  which  they 
had  also  taken  up  a  quantity  of  vacant  land,  and  that  the 
record  of  their  respective  certificates  of  survey,  which  said 
certificates  of  survey  or  resurvey,  were  duly  recorded  on  the 
surveyor's  books  of  Allegany  county,  was  notice  to  the  world 
of  the  quantity  and  location  of  the  land  by  them  respectively 
selected  and  taken  up;  that  the  piece  of  land  taken  up  by 
this  defendant  was  left  vacant  and  unoccupied  by  the  said 
complainant  and  the  said  Hoye  and  Pettit  at  the  execution 
of  their  aforesaid  warrants;  that  the  same  was  considered  by 
the  surveyor  of  Allegany  county  as  vacant  land;  that  this  de- 
fendant took  up  and  compounded  on  the  same  because  it  was 
vacant  land ;  that  in  taking  up  said  tract  of  land  and  pro- 
curing a  title  for  the  same  from  the  State,  it  was  no  part  of 
this  defendant's  design  in  any  way  to  benefit,  favor  or  befriend 
the  said  Hoye  and  Pettit  in  their  controversy  with  the  said 
complainant,  or  those  using  his  name,  and  that  this  defen- 
dant did  not  take  up  said  tract  of  land  called  The  Birming- 
ham Mines,  for  the  purpose  of  cutting  off  the  connection  of 
any  warrant  of  the  said  John  Steyer's  with  the  land  taken  up  by 
said  Hoye  and  Pettit,  and  called  Coal  and  Iron  Certain;  not 
only  so,  but  so  unacquainted  was  this  defendant  at  that  time 
with  the  locations  of  the  various  tracts  and  surveys  in  the 
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neighborhood  now  spoken  of,  that  this  defendant  did  not  then 
know,  nor  does  he  believe  he  ever  did  know,  till  the  plats 
were  made  out  in  the  caveat  cases  between  the  said  complain* 
ant  and  this  defendant,  and  between  the  said  complainant  and 
the  said  Hoye  and  Pettit;  that  the  said  tract  of  land  called 
The  Birmingham  Mines,  did  at  all  intervene  between  the  pre- 
tensions of  the  said  complainant  on  the  one  side,  and  the  said 
Hoye  and  Petti? s  pretensions  on  the  other  side,  or  cut  off  the 
egress  of  the  said  complainant  with  his  said  warrant,  from  anj 
locations  or  survey  of  his  unto  the  said  survey  of  the  said 
Hoye  and  Pettit,  called  Coal  and  Iron  Certain,  which  said 
plats  in  said  caveat  cases  were  made  out  in  the  summer  or 
fall  of  the  year  1837.  That  the  survey  or  resurrey  called 
Competition,  the  certificate  of  which  is  made  out  in  the  name 
of  the  said  complainant,  bears  date  on  the  1st  November,  1836, 
but  that  the  warrant  under  which  that  resurvey  was  made,  had 
already  been  executed  on  the  10th  June,  in  the  same  year; 
that  in  the  interview  this  defendant  took  up  and  compounded 
on  said  tract  of  land  called  The  Birmingham  Mines,  and  that 
the  State  of  Maryland  granted  the  same  to  this  defendant  by 
patent,  en  the  3rd  March,  1837,  and  that  as  appears  by  the 
endorsement  on  the  said  certificate  of  resurvey,  called  Compe- 
tition, the  said  complainant  or  Billy  did  not  pay  into  the 
Treasury  of  the  State,  the  composition  money  on  said  land 
until  some  time  in  the  month  of  April  1837,  and  more  than 
one  month  after  the  said  tract  called  The  Birmingham  Mines, 
had  been  patented  to  this  defendant;  and  that  this  defendant 
is  advised,  the  said  complainant  had  thus  neither  legal  nor 
equitable  title  to  the  land  contained  in  said  tract  called  The 
Birmingham  Mines,  when  the  same  was  patented  to  this  de- 
fendant by  the  State;  that  the  said  tract  of  land  was  so* 
patented  to  this  defendant  by  the  State  without  any  objection 
being  made  by  the  said  complainant,  or  any  other  person  what- 
ever, in  the  form  of  a  caveat  against  this  defendant,  or  other- 
wise; and  that  sometime  in  the  summer  of  the  year  1837, 
this  defendant  was  informed  that  the  said  tract  of  land  called 
The  Birmingham  Mines,  had  been  by  the  direction  of  the  said 
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Billy  merely  platted  into  and  included  in  the  plat  and  certifi- 
cate of  said  tract  called  Competition ;  and  that  this  defen- 
dant then  entered  a  caveat  against  the  issuing  of  a  patent  to 
the  said  John  Steyer  for  the  said  tract  of  land  called  Competi- 
tion; that  at  the  hearing  of  the  said  caveat,  the  same  was  by  his 
Honor  the  Chancellor  ruled  good  against  the  said  complainant. 
This  defendant  further  answereth  and  saith,  that  he  is  advised 
that  the  said  survey  called  Competition  was  not  fairly  made,  nor 
at  a  time  when  it  was  competent  and  proper  for  the  said  com- 
plainant to  make  the  same;  that  in  fact  the  warrant  of  resurvey 
under  which  the  said  survey  or  resurvey  called  Competition,  was 
professedly  made,  had  been  already  executed  on  the  10th  of 
June,  1836,  and  that  the  said  resurvey  so  made  on  the  10th  day 
of  June,  contained  according  to  the  certificate  thereof,  recorded 
on  the  surveyor's  books  of  Allegany  county,  the  quantity  of 
577$  acres  of  land  in  the  whole,  and  not  the  quantity  of  3773$ 
acres;  and  that  the  said  resurvey  so  made  on  the  10th  June, 
1836,  was  called  The  Plains  of  Moab  Resurveyed;  that  the 
said  complainant  bad  no  right  whatever  to  execute  said  war- 
rant of  resurvey  a  second  time  on  the  1st 'day  of  November, 
and  that  the  said  second  execution  of  said  warrant  ought  to  be 
considered  void;  not  only  so,  but  this  defendant  is  further  in- 
formed and  verily  believes,  that  the  said  warrant  was  so  exe- 
cuted on  the  1st  day  of  November,  1836,  in  the  name  of  the 
said  John  Steyer,  not  for  the  benefit  of  the  said  John  Steyer, 
but  for^the  use  and  benefit  of  a  certain  Joseph  Dilly,  who  is 
hereinbefore  mentioned,  and  that  a  certain  George  McCulloh 
had  also  some  interest  in  the  second  execution  of  said  warrant; 
that  a  short  time  after  the  said  complainant  had  executed  his 
said  warrant  on  the  10th  day  of  June,  1836,  the  said  Dilly 
went  to  the  said  Steyer  and  entered  into  a  contract  in  writing 
with  him,  by  which  for  a  small  sum  of  money  paid  to  the  said 
Steyer  the  said  Dilly  purchased  the  privilege  of  executing  said 
Steyer*s  warrant  a  second  time  in  the  name  of  the  said  Steyer, 
but  in  fact  for  the  use  of  Dilly  and  his  secret  partner  or  part- 
ners in  the  adventure;  that  the  said  contract  or  instrument  of 
writing  contained  certain  mysterious  blanks,  which  according 
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to  said  instrument,  were  to  be  filled  with  reference  to  a  plat 
at  that  time  said  to  be  in  the  hands  of  the  county  surveyor; 
that  it  never  has  been  made  to  appear  that  there  was  at  that 
time  any  plat  in  the  hands  of  the  said  surveyor,  relative  to 
the  said  lands  mentioned  in  said  instrument  of  writing,  except 
the  certificate  of  the  resurvey  called  The  Plains  of  Moab  Re- 
surveyed,  bearing  date  on  the  10th  June,  1836,  with  the  usual 
plat  thereto  annexed ;  that  this  defendant  is  advised  and  verily 
believes,  that  when  said  written  contract  is  stript  of  its  mystery, 
it  simply  amounts  to  this,  that  the  said  Steyer  should  continue 
to  own  the  vacancy  he  had  already  taken  up  under  his  said 
warrant  on  the  10th  of  June  as  aforesaid;  and  that  the  said 
Dilly  was  authorized  to  use  said  Steyer's  name  in  executing 
said  warrant  a  second  time;  and  that  after  patent  should  have 
issued  to  said  Steyer  for  the  additional  vacancy  to  be  taken  up 
by  Dilly  at  the  second  execution  of  said  Steyer's  warrant,  then 
said  Steyer  was  according  to  said  contract  to  convey  said  ad- 
ditional vacancy  so  taken  up  to  Dilly;  that  doubting  the  safety 
of  their  position  under  the  aforesaid  contract,  the  said  Steyer 
was  prevailed  on  to  execute  a  second  contract  in  writing,  which 
it  is  believed  bears  date  in  April  1837,  by  which  the  additional 
vacancy  taken  up  by  said  Dilly  as  aforesaid,  on  the  1st  day  of 
November,  is  professedly  apportioned  between  the  said  Steyer 
and  the  said  Dilly ,  to  which  said  contracts  or  instruments  of 
writing  this  defendant  refers  as  being  filed  among  the  exhibits 
in  the  case  of  cross  caveats  between  said  complainant  and  the 
said  Hoye  and  Pettit,  and  which  the  said  complainant  has 
made  a  part  of  bis  bill  of  complaint,  that  such  was  the  device 
resorted  to  by  the  said  Dilly  and  the  said  McCulloh,  for  the 
purpose  of  depriving  the  said  Hoye  and  Pettit  of  the  benefit 
of  a  warrant  of  resurvey  held  by  them  affecting  the  vacant 
land  intended  to  be  taken  up  by  said  Dilly  and  McCulloh  at 
the  second  execution  of  said  Steyer's  warrant,  and  for  the  pur- 
pose at  the  same  time  of  appropriating  to  themselves  the  said 
vacant  land  under  color  of  the  second  execution  of  said  war- 
rant, at  a  time  when  the  said  Dilly  and  McCulloh  well  knew 
of  said  Hoye  and  Pettifs  warrant,  and  when  the  said  Dilly 
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and  McCulloh  knew  that  they  could  not  acquire  title  to  the 
vacant  land  in  question  under  any  new  warrant  to  be  by  them- 
selves sued  out  of  the  land  office.  This  defendant  further  an- 
swereth  and  saitb,  that  of  his  own  knowledge  he  knows  that 
the  said  McCulloh  is  very  officious  in  endeavoring  to  procure 
testimony  at  the  hearing  of  the  cross  caveats  already  men- 
tioned, that  on  that  occasion  this  defendant  acted  as  the  coun- 
sel of  said  Hoye  and  Pettit  in  taking  said  depositions;  that  he 
then  saw  in  the  hand- writing  of  said  McCullohy  a  paper  pur- 
porting to  be  a  summary  of  what  the  two  sons  of  the  said 
John  Steyer  would  swear  in  the  case;  that  the  said  McCulloh 
on  one  or  two  occasions  made  his  appearance  at  Cumberland 
with  the  said  young  Steyers,  apparently  under  his  charge, 
when  said  testimony  was  about  to  be  taken ;  that  the  said 
John  Steyer  was  not  present  at  the  taking  of  said  testimony, 
but  the  said  McCulloh  was  present  while  the  said  young  Stey- 
ers  were  under  examination;  that  before  one  of  them  was  put 
on  his  examination,  the  said  McCulloh  had  a  conference  in 
private  with  him  on  the  outside  of  the  house;  that  the  said 
McCulloh  evinced  some  anxiety  while  the  said  young  Stey- 
ers  were  under  cross  examination;  that  although  the  said 
young  Steyers  evidently  gave  in  a  labored  and  premeditated 
statement  of  their  knowledge  in  the  premises,  they  fell  consid- 
erably short  of  the  contents  of  the  aforementioned  summary. 
That  after  the  decision  of  the  aforementioned  cases  of  caveat 
by  his  Honor  the  Chancellor,  an  effort  was  made  in  the  House 
of  Delegates,  during  the  last  session  of  the  Legislature,  to  ob- 
tain a  reversal  of  the  deciee  of  his  Honor  the  Chancellor,  in  the 
aforementioned  cases  of  caveat7  or  to  obtain  a  result  equiva- 
lent to  a  reversal  of  said  decree ;  that  this  defendant  then  ap- 
peared at  Annapolis,  before  the  committee  of  the  House,  to 
whom  the  said  application  was  referred ;  that  the  said  McCulloh 
appeared  in  the  committee  room  at  the  argument  of  the  case, 
and  as  this  defendant  was  informed,  and  verily  believes,  used 
his  best  endeavours  with  sundry  members  of  the  said  House  of 
Delegates,  to  obtain  a  decision  of  the  matter  favourable  to  the 
nominal  applicant,  John  Steyer;  but  that  said  committee,  or  all 


Digitized  by  VjOOQIC 


OP  MARYLAND.  *25 


Steyer  vs.  Hoye,  tt.  al, — 1841. 


of  them  in  attendance,  unanimously  sustained  the  decree  of 
his  Honor  the  Chancellor,  granting  a  patent  to  the  said  Hoye 
and  Pettit,  for  said  tract  of  land  called  Coal  and  Iron  Certain, 
and  ruling  the  caveat  of  this  defendant  good  against  the  said 
complainant.  And  this  defendant  further  answereth  and  saith, 
that  he  is  advised  that  the  effort  of  the  said  Dilly,  or  of  the 
said  Dilly  and  McCalloh,  hereinbefore  stated,  to  avail  them- 
selves of  the  benefit  of  said  Steycr's  warrant,  by  a  re-execution 
of  the  same,  so  as  to  deprive  the  said  Hoye  and  Pettit  of  the 
use  of  their  aforesaid  warrant,  and  to  appropriate  to  their  own 
use  the  land  included  in  the  said  tract  called  Coal  and  Iron 
Certain,  as  well  as  the  land  included  in  said  tract  called  the 
Birmingham  Mines,  was  virtually  an  attempt  to  subvert  and 
violate  the  well  established  rules  of  the  land  office,  and  the  acts 
of  Assembly  in  such  case  made  and  provided,  and  a  device  so 
teplete  with  fraud,  as  to  entitle  it  to  no  favor  in  this  Honorable 
Court.  This  defendant  further  answereth  and  saith,  that  he  is 
advised,  that  the  intermeddling  acts  of  the  said  Dilly  and  Mc- 
Culloh,  in  commencing,  and  from  time  to  time  renewing  the 
present  controversy  in  the  name  of  the  said  John  Steyer,  but  in 
fact  to  answer  their  own  purposes,  are  an  offence  against  the  law 
itself,  and  will  meet  with  nothing  but  the  merited  disapproba- 
tion of  this  Honorable  Court.  This  defendant  further  answer- 
eth and  saith,  that  the  only  notice  he  had  of  said  complainant's 
said  warrant,  was  the  conversations  that  at  various  times  and 
between  various  persons,  took  place  in  the  presence  of  this 
defendant,  or  with  this  defendant,  about  the  controversy  be- 
tween said  Steyer  and  the  said  Hoye  and  PettU,  except  so  far 
as  the  record  of  the  certificate  of  said  complainant's  resurvey 
called  the  Plains  of  Moab  resurvey ed,  bearing  date  on  the  10th 
June,  1836,  and  recorded  on  the  surveyor's  books  of  Allegany 
county,  was  notice  that  the  said  Steyer  had  executed  such  a 
warrant,  to  a  copy  of  which  certificate  marked  A,  this  defen- 
dant refers,  as  filed  in  the  papers  in  said  cases  of  cross  caveats, 
and  exhibited  in  the  complainant's  said  bill.  This  defendant 
further  answereth  and  saith,  that  he  is  advised  the  said  com- 
plainant was  both  legally  and  equitably  bound  to  object  to  this 
29         v.12 
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defendant's  surrey  called  the  Birmingham  Mines,  and  the  issu- 
ing of  a  patent  from  the  State  to  this  defendant  for  the  same, 
by  caveat  entered  against  said  survey  in  the  land  office,  at  some 
time  between  the  making  of  said  survey  and  the  granting  of  » 
patent  to  this  defendant  for  the  same,  or  to  remain  silent  for- 
ever afterwards;  that  the  assignment  of  the  use  of  a-  warrant 
of  resurvey  in  the  manner  attempted  to  be  practised  by  the 
said  John  Steyer  and  the  said  DiUy  and  Mc  Culloh  in  the  present 
case,  is  totally  unprecedented  and  inadmissible,  under  the  laws 
and  usages  of  the  land  office  of  Maryland;  that  if  any  person 
has  reason  to  complain  of  surprise  and  unfairness  in  this  case 
it  is  this  defendant,  who  does  say,  that  the  attempt  ef  the  said 
Billy  and  McCulloh,  to  use  the  said  Steyer' s  said  Warrant  of 
resurvey,  by  executing  k  a  second  time  in  his  name  for  their 
own  benefit,  for  the  purpose  of  appropriating  to  their  own  use 
the  land  already  taken  up  by  said  Hoye  and  Pettit,  when  it  could  * 
not  be  reached  by  a  new  warrant,  and  the  directions  given  by 
the  said  Billy  to  the  surveyor  of  the  county,  as  appears  by  said 
surveyor's  testimony  in  the  caveat  case  aforementioned,  to  use 
the  field  work  and  notes  of  the  said  Hoye  and  PettWs  resurvey 
called  Coal  and  Iron  Certain;  and  the  further  attempt  to  appro- 
priate to  themselves  at  the  same  time  and  by  the  same  means, 
the  tract  of  land  belonging  to  this  defendant  called  The  Bir~ 
mingham  Mines,  which  latter  tract  they  seem  to  have  included 
merely,  by  the  by,  is  all  so  full  of  injustice  and  so  pregnant  with 
fraud,  as  to-  deserve  but  little  tolerence  in  a  court  of  equityv 
This  defendant  further  answereth  and  saith,  that  be  never  did 
in  any  manner  practice  any  deceit  or  use  any  unfair  means  to 
secure  to  the  said  Hoye  and  Pettit  a  title  for  their  tract  of  land 
called  Coal  and  Iron  Certain,  nor  has  he  this  defendant  at  any 
time  or  in  any  manner  practised  any  unfair  means  to  procure 
from  the  State,  a  title  for  his  said  tract  of  land  called  The  Bir- 
mingham Mines;  and  that  if  the  said  complainant  or  those 
using  his  name  has  experienced  any  surprise,  or  met  with  un- 
forseen  difficulties  in  the  prosecution  of  the  claim  set  up  ki  the 
name  of  the  said  plaintiff  about  said  tracts  of  land,  sueh  sur- 
prised difficulties  ought  not  to  be  imputed  to  this  defendant  a^ 
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any  fault  of  his,  and  that  the  patent  heretofore  granted  to  this 
-defendant  by  the  State  of  Maryland,  /or  said  tract  of  land  called 
The  Birmingham  Mines,  ought  not  to  be  vacated  as  prayed 
in  the  complainant's  said  bill  of  complaint.  And  this  defendant 
denies  all,  and  all  manner  of  unlawful  combination,  confedera- 
cy and  fraud,  wherewith  he  is  by  the  complainant's  said  bill 
of  complaint  charged,  and  humbly  prays  to  be  hence  dismiss- 
ed, &c. 

A  commission  was  issued  on  the  28th  January,  1839,  and 
*  variety  of  proof  taken,  the  results  of  which,  so  far  as  material 
*o  the  report  of  this  cause,  are  stated  in  the  opinion  of  ihe 
judge  of  this  court. 

By  agreement  of  counsel  the  following  proceedings  in  the 
land  office  were  made  a  part  of  the  record  of  this  cause: 

James  Smith  vs.  John  Steyer.  In  the  Land  Office,  2lsi 
November,  1837.  It  appears  from  the  proceedings,  that  John 
Steyer,  on  the  28th  December,  1835,  obtained  a  warrant  of 
«esurvey  of  the  tract  of  land  called  The  Plains  ofMoab,  which 
he  caused  to  be  executed  as  appears  by  the  certificate  returned 
and  compounded  on  for  the  tract  of  land  called  Competition, 
on  the  1st  November  1836  ;  that  James  Smith,  on  the  13th  of 
August,  1836,  got  a  certificate  of  survey  ibr  a  tract  of  land 
called  Birmingham  Mines,  upon  which  he  obtained  a  patent 
on  the  3rd  of  March,  1837.  From  the  plots  returned  under 
the  order  of  survey,  it  further  appears  that  the  tract  of  land  called 
Birmingham  Mines,  extends  entirely  across  the  vacancy  over 
which  John  SteyerJs  warrant  of  resurvey  has  been  so  extended, 
from  the  lines  of  The  Plains  of  Moab,  as  to  reach  the  greater 
part  of  that  vacancy  of  which  the  tract  caMed  Competition  is 
dainty  composed,  to  the  westward  and  northward,  beyond  the 
lands  patented  to  James  Smith :  whereupon,  Smith,  as  the 
holder  of  the  patent  for  the  tract  called  Birmingham  Mines,  on 
the  12th  of  August,  1837,  entered  a  caveat  against  the  issuing 
of  a  patent  upon  SteyerJs  certificate  for  the  tract  called  Com- 
petition. It  is  a  general  and  well  established  rule  of  this  office, 
that  no  patent  shall  be  issued  for  any  land  for  which  a  patent 
has  been  previously  granted,  yet  it  often  happens,  from  inat- 
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tention  or  accident  that  this  rule  is  not  observed,  and  therefore, 
it  has  been  laid  down  from  a  very  early  period,  that  a  patent 
always  gives  title  by  relation  from  the  date  of  the  certificate, 
special  warrant,  or  entry  in  the  surveyor's  book,  in  which  the 
land  has  been  particularly  designated  and  described,  and  for 
this  purpose  a  warrant  of  resurvey  is  considered  as  a  special 
warrant,  binding  from  its  date,  so  that  by  this  legal  relation 
to  the  date  of  the  certificate  or  special  designation,  the  evils 
which  may  arise  from  there  being  apparently  two  legal  titles 
derived  from  the  same  grantor,  for  the  same  land,  may  be  in  a 
great  measure  easily  corrected;  where,  however,  there  are  yet 
remaining  in  the  land  office  two  certificates  held  by  different 
persons  for  the  same  land,  upon  which  no  patent  has  been 
issued,  the  holder  of  the  elder  certificate  may  by  a  caveat  pre- 
vent a  patent  from  issuing  upon  the  younger  one.  But  if  he 
does  not  do  so,  and  a  patent  is  obtained  upon  the  junior  certi- 
ficate, a  patent  will  not  upon  a  caveat  be  granted  upon  such 
elder  certificate,  because  all  the  proceedings  in  the  land  office 
being  public  and  open  to  all  persons,  it  may  be  fairly  presumed 
that  the  holder  of  the  elder  certificate  knew  of,  and  waived  all 
objection  to  the  issuing  of  a  patent  upon  the  junior  certificate, 
because  it  is  the  interest  of  the  State  to  have  its  vacant  land 
sold,  and  the  titles  thereto,  without  delay,  put  into  complete 
legal  form  in  the  manner  prescribed,  and  also  to  prevent  strife, 
by  refusing  to  grant  several  patents  to  different  persons  for 
the  same  land ;  and  because,  be  who  stands  by  unmindful  of  his 
duty  to  the  public,  (for  it  is  held  to  be  the  duty  of  every  citizen 
to  keep  the  State  properly  informed  as  to  dealings  for  public 
property,)  and  also  so  grossly  neglectful  of  his  own  interests,  in 
preventing  a  rival  claim  to  his  property  from  being  let  loose 
against  it,  ought  not  to  be  indulged  with  the  means  of  dis- 
turbing a  title  which  he  had  thus  silently  suffered  the  State  to 
perfect,  or  be  in  any  way  gratified,  until  he  has  by  a  regular 
course  of  judicial  proceedings,  if  he  can,  caused  the  patent 
which  he  alleges  has  so  unjustly  shut  out  his  right  to  be  vacated 
and  annulled.  This  caveat  must  therefore  be  sustained,  as  no 
patent  can  be  issued  to  John  Steyer  for  any  land  comprehend- 
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ed  by  the  patent  to  James  Smith,  and  without  including  that 
land  or  part  of  it,  Steyer,  although  he  may  come  up  to,  cannot 
be  allowed  to  take  any  vacancy  found  beyond  the  tract  called 
Birmingham  Mines,  by  which  all  contiguity  with  it  and  The 
Plains  of  Moab  has  been  totally  cut  off. 

Whereupon,  it  is  ordered  that  the  said  caveat  of  James 
Smith  be  and  the  same  is  hereby  ruled  good,  and  that  the 
said  John  Steyer  have  leave  so  to  correct  his  certificate  as  to 
take  all  the  vacancy  contiguous  to  The  Plains  of  Moab,  and 
up  to,  but  not  beyond  the  tract  of  land  called  Birmingham 
Mines;  and  it  is  further  ordered,  that  the  said  John  Steyer,  pay 
all  the  costs  to  be  taxed  by  the  Register. 

Theodokick  Bland,  Chancellor. 

Coal,  surveyed  for  John  Hoye  the  22nd  day  of  April, 
1836,  for  fifty  acres,  one  undivided  half  part  thereof  assigned  to 
Henry  M.  Pettit;  certificate  returned  2nd  May,  1836,  and  com- 
pounded on  the  same  day  in  the  treasury;  also  on  the  back  of 
said  certificate  is  the  following  entry :  Caveated  by  John  Steyer 
this  1st  December,  1836;  caveat  entered  by  the  Chancellor's 
order,  to  be  subject  to  all  objections  as  to  the  time  of  entering 
the  same.  Certificate  patented  to  John  Hoye  and  Henry  M. 
Pettit,  21st  November,  1837. 

Coal  and  Iron  Certain,  a  resurvey  upon  the  tract  called  Coal, 
resurveyed  for  John  Hoye  and  Henry  M.  Pettit,  the  17th  of 
May,  1836,  for  2,756 \  acres;  certificate  returned  2nd  Septem- 
ber, 1836,  and  compounded  on  the  same  day  in  the  treasury; 
also  on  the  back  of  said  certificate  are  the  following  entries: 
Caveated  by  John  Steyer  per  Thomas  S.  Alexander,  esquire, 
his  attorney,  this  30th  November,  1836;  August  14th,  1837, 
Caveated  by  James  Smith  per  his  written  order.  Patented  to 
John  Hoye  and  Henry  M.  Pettit,  the  22nd  November,  1837. 

Competition  resurveyed  for  John  Steyer  the  1st  day  of  No- 
vember, 1836,  for  3,773f  acres,  a  resurvey  upon  the  tracts 
called  The  Plains  of  Moab  and  part  of  Sideling  Hill;  certifi- 
cate returned  17th  November,  1836,  and  compounded  on  in 
the  treasury  the  24th  April,  1837;  also  on  the  back  of  said 
certificate  are  the  following  entries:   December  5th,  1836, 
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caveated  by  John  Hoye  and  Henry  M.  Pettit  per  A.  C.  Jkfqgrtt- 
der,  esquire,  their  attorney;  August  12th,  1837,  caveated  by 
James  Smith,  per  his  written  order  within. 

Register's  Statement.  On  the  28th  day  of  November,  1836, 
I  made  out  at  the  request  of  Mr.  John  Hoye,  who  applied  to 
me  some  days  before^  patent  on  a  certificate  of  survey  called 
Coaly  lying  m  Allegany  county,  and  containing  fifty  acres ; 
this  certificate  was  returned  to  the  land  office,  and  compound- 
ed on  the  2nd  day  of  May,  1836.  After  making  out  the  patent 
on  the  28th  of  November,  I  recorded  it,  not  having  any  inti- 
mation that  a  caveat  was  to  be  entered.  I  also  called  at  the 
Chancellor's  for  his  signature  to  the  patent,  who  was  absent 
fiom  town  and  his  signature  could  not  be  obtained.  On  the  1st 
of  December,  1836,  several  days  after  the  patent  bad  been 
made  out,  recorded  and  carried  to  the  Chancellor  for  his  signa- 
ture, a  caveat  was  entered  by  Mr.  Alexander,  as  attorney  for 
John  Steyer.  I  have  made  this  statement  of  the  facts  at  the  re- 
quest of  the  Chancellor.  George  G.  Brewer, 

Reg.  Land  Office,  W.  S.9  Md. 

As  some  censure  has  been  attached  to  the  register  for  hav- 
ing recorded  the  patent  before  he  had  obtained  the  signature 
of  the  Chancellor,  and  the  great  seal  of  the  State  to  the  patent, 
the  Register  would  beg  leave  to  state,  that  ever  since  he  has 
been  in  the  office,  both  the  Chancellor  and  the  Governor  have 
been  in  the  habit  of  signing  blank  pieces  of  parchments  for  the 
register,  so  that  if  either  were  absent  from  the  seat  of  govern- 
ment, a  person  making  application  for  a  patent,  might  obtain 
his  patent  without  being  detained  upon  expenses  waiting  for 
the  arrival  of  the  Governor  or  Chancellor  for  his  signature. 
In  this  case  the  parchment  was  signed  by  the  Governor  before 
the  patent  was  made  out;  the  register  presumes  that  he  could 
at  the  same  time  have  obtained  that  of  the  Chancellor,  but 
knowing  that  the  Chancellor  was  seldom  absent  from  town,  and 
as  he  has  above  stated,  having  no  intimation  that  a  caveat  was 
to  be  entered,  thought  there  could  be  no  impropriety  whatever 
in  recording  the  patent ;  he  knew  too,  that  the  Chancellor  was 
at  his  daughter's,  only  a  few  miles  from  town,  and  was  daily 
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expected  borne.  The  register  would  further  remark,  that  he 
has  frequently  recorded  patents  before  they  were  sealed  and 
signed  by  the  Chancellor,  and  he  knew  it  frequently  to  have 
been  done  by  bis  predecessors  in  office,  and  no  difficulty  what- 
ever has  ever  before  occurred.  The  register  hopes  to  be  ex- 
cused for  making  this  additional  statement,  as  he  felt  bound  to 
do  so  in  justification  ot  his  conduct. 

George  G.  Brewer, 
Reg.  Land  Office,  W.  S.,  Md. 

John  Steyer  vs.  John  Hoye.  In  the  Land  Office,  25th 
May,  1837.  This  caveat  standing  ready  for  hearing  as  to  the 
preliminary  question,  whether  it  was  entered  in  time  or  not,  and 
the  solicitors  of  the  parties  having  been  fully  heard,  the  pro- 
ceedings were  read  and  considered.  It  must  be  considered 
as  an  established  rule  in  the  land  office,  that  a  caveat  may  be 
entered  at  any  time  before,  but  not  after  a  patent  has  been  ac- 
tually signed  by  the  Governor  and  the  Chancellor,  and  had  the 
great  seal  affixed  thereto,  whereby  it  must  thenceforth  be  deem- 
ed and  taken  to  be  the  complete  and  final  act  and  deed  of  the 
State;  and  as  deeds  for  real  estate  from  one  citizen  to  another 
cannot  be  recorded  until  they  have  been  regularly  executed 
and  acknowledged,  so  no  patent  or  grant  from  the  land  office 
can  properly  be  enrolled  or  recorded,  until  it  has  finally  had 
attached  to  it  all,  those  legally  prescribed  authenticating 
solemnities,  without  which  it  cannot  be  regarded  as  the  proper 
act  and  deed  of  the  State,  and  ought  not,  therefore,  to  be 
placed  among  the  public  records  and  archives  of  the  State  as 
such:  Whereupon  it  is  ordered,  that  the  said  caveat  having 
been  entered  in  due  time,  be  and  the  same  is  hereby  continued 
to  be  prosecuted  and  determined  as  in  other  like  cases. 

Theodorick  Bland,  Chancellor. 

John  Steter  vs.  Hoye  and  Pettit,  and  James  Smith 
tis.  the  same.  In  the  Land  Office,  21st  November,  1837, 
Ordered,  that  the  said  caveat  of  John  Steyer  be  and  the  same  is 
hereby  ruled  good,  for  all  the  vacancy  laying  between  the  tract 
called  The  Plains  of  Moab  and  the  tract  called  Birmingham 
Mines,  and  that  the  said  John  Steyer  and  Hoye  and  Pettit 
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respectively,  have  leave  to  correct  their  several  certificates 
accordingly.  And  it  is  further  ordered,  that  John  Steyer  on 
the  one  part,  and  Hoye  and  Pettit  on  the  other  part,  pay  all  the 
costs  of  these  caveats,  to  be  taxed  by  the  register. 

Theodorick  Bland,  Chancellor. 

Hoye  and  Pettit  vs.  John  Steter.  In  the  Land  Office, 
2\st  November,  1837.  Ordered,  that  the  said  caveat  of  Hoye 
and  Pettit  be  and  the  same  is  hereby  ruled  good  for  all  the 
vacancy  which  has  been  cut  off  from  all  contiguity  with  The 
Plains  of  Moab  by  the  tract  of  land  called  The  Birmingham 
Mines,  for  which  a  patent  has  been  issued  to  James  Smith,  and 
it  is  overruled  for  the  residue,  and  that  the  said  John  Steyer 
have  leave  to  correct  his  certificate  accordingly.  And  it  is 
further  ordered,  that  each  party  pay  his  own  costs. 

Theodorick  Bland,  Chancellor. 

On  the  31st  October,  1839,  the  Chancellor  (Bland,)  dis- 
missed the  bill,  being  of  opinion  that  no  facts  or  circumstan- 
ces have  been  shewn  and  established,  upon  which  the  patents 
under  which  the  defendants  claim,  can  be  in  any  way  invalid 
dated  or  impeached. 

The  appeal  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Archer,  Dorsey,  Chambers  and  Spence,  Judges. 

By  McMahon  and  Alexander  for  the  appellant,  who  in- 
sisted— 

1st.  That  as  the  Chancellor,  sitting  as  judge  of  the  land 
office,  had  no  authority  to  vacate  the  patent  which  had  been 
granted  to  the  appellee  Smith,  his  decision  in  the  land  office, 
which  assumed  the  validity  of  that  patent,  cannot  prevent  a 
determination  of  the  present  appeal  on  its  merits. 

2nd.  That  the  warrant  of  resurvey  sued  out  by  the  appel- 
lant was  in  force  on  the  first  day  of  November  eighteen  hundred 
and  thirty-six,  and  was  rightly  executed  on  that  day.  As 
against  the  State,  therefore,  the  appellant,  having  complied 
with  all  the  rules  of  the  land  office,  had  a  right  to  a  patent  for 
all  the  lands  included  in  his  resurvey. 
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3rd.  That  the  appellees  having  notice  of  the  rights  of  the 
appellant  at  the  dates  of  their  aforesaid  warrants,  and  of  the 
execution  thereof,  were  guilty  of  fraud  in  obtaining  grants  for 
lands  to  which  the  appellant  had  acquired  an  equitable  title. 
Hence  they  are  to  be  treated  as  trustees  for  the  appellant,  and 
ought  to  be  required  to  convey  those  lands  to  him. 

By  J.  Johnson  and  A.  C.  Magruder  for  the  appellees, 
*ho  insisted  in  support  of  the  decree — 

1st.  That  after  the  complainant  had  executed  his  warrant 
by  the  survey  of  the  10th  of  June,  1836,  and  a  certificate  of 
that  survey  had  been  made  out,  recorded  in  the  surveyor's 
office,  and  delivered  to  him  or  his  son,  he  could  not  open  and 
have  it  executed  a  second  time,  to  the  injury  of  parties,  who, 
in  the  interval,  had  become  bona  fide  purchasers  from  the  State, 
of  the  land  attempted  to  be  included  in  the  second  survey. 

2nd.  That  a  fortiori  this  could  not  be  done,  at  the  instance 
of  and  for  the  benefit  of  a  third  person,  who  had  acquired,  and 
could  acquire,  no  rights  under  the  said  warrant  of  resurvey  by 
assignment,  that  species  of  warrant  as  such,  hot  being  assigna- 
ble. 

3rd.  That  the  second  execution  of  the  complainant's  war- 
rant, was  chiefly,  if  not  exclusively,  for  the  benefit  of  Joseph 
Dttly,  who  had  actual  knowledge,  that  the  land  included  in 
such  second  execution  had  been  taken  up  by  the  defendants 
Hoye  and  Pettit,  or  was  liable  to  be  affected  by  their  warrant. 

4th.  That  there  is  no  pretence  for  the  charge  of  fraud  against 
the  defendants,  or  either  of  them,  and  that  the  complainant 
and  Dilly,  who  is  the  actual  party  to  this  controversy,  are 
much  more  obnoxious  to  the  charge,  in  endeavoring  to  ap- 
propriate to  themselves  the  benefit  of  vacant  lands  discovered 
by  the  defendants,  and  in  availing  themselves  of  work  exe- 
cuted by  the  surveyor  at  their  instance,  and  for  which  they 
paid. 

5th.  That  the  rule  of  the  land  office,  in  conformity  with 
Which  the  caveat  cases  were  decided,  is  inflexible,  and  the 
30        v.12 
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complainant  has  shown  no  equitable  circumstances  to  exempt 
him  from  its  operation. 

6th.  That  Joseph  Billy  was  a  necessary  party. 

Spence,  J.,  delivered  the  opinion  of  this  court. 

The  material  allegation  in  this  bill,  namely,  that  the  appellees 
in  this  cause  obtained  their  patents  by  combination  and  fraud, 
is  unsupported  by  the  proof  in  the  record. 

After  a  careful  examination  of  the  progress  and  history  of 
this  cause,  we  are  driven  to  the  conclusion,  that  all  of  the 
grievances  and  injuries  of  which  the  appellant  complains,  are 
the  unavoidable  consequences  of  his  own  omissions  and  ne- 
glect. It  is  not  to  be  questioned  that  the  seniority  of  his  war- 
rant of  resurvey  gave  him  a  prior  right  to  acquire  a  title  to  all 
the  vacancy  contiguous  to  his  tract  of  land  called  The  Plains 
ofMoab.  But  while  the  law  awards  preferences  and  advan- 
tages to  the  favored  on  the  one  hand,  it  exacts  care  and  dili- 
gence from  them  on  the  other,  to  the  end  that  full  justice  may 
be  meted  out  to  all. 

The  appellant  in  this  case  had  an  interest  in  virtue  of  the 
seniority  in  his  warrant,  which,  with  proper  diligence  and 
care,  would  have  placed  him  beyond  the  reach  of  successful 
controversy,  much  less  defeat ;  but  he  slept.  The  sluggish- 
ness of  his  course  is  not  the  only  act  of  self-reproach  which 
the  appellant  has  to  endure  in  this  case.  His  errors  and 
omissions  thwart  him  at  every  step.  To  sum  up,  he  made  a 
location  of  his  warrant  of  resurvey  of  the  tract  of  land  called 
The  Plains  ofMoab,  and  added  12l£  acres  of  vacancy,  had  a 
certificate  of  the  same  recorded  by  the  surveyor,  for  which  he 
paid  the  surveyor  his  fees,  and  then  the  appellant  closed  his 
survey,  distinguished  in  the  record  as  the  certificate  of  the  1  th 
June,  1836. 

James  Smithy  one  of  the  appellees  in  this  case,  obtair  i  a 
common  warrant,  caused  a  survey  to  be  made,  and  a  c  .rtifi- 
cate  returned  to  the  land  office,  paid  the  composition  on  the 
same,  and  after  the  certificate  had  lain  in  the  land  office  the 
length  of  time  required  by  its  rules  and  regulations,  (vide  act 
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of  1782,  chap.  38,)  obtained  a  patent  for  the  tract  of  land 
mentioned  in  these  proceedings,  by  the  name  of  The  Birming- 
ham Mines. 

This  tract  of  land  destroyed  the  continuity  between  the  tract 
of  land  first  resurveyed  for  Steyer  y  called  The  Plains  of  Moab, 
and  the  tract  subsequently  resurveyed  for  Hoye  and  Pettit,  called 
Coal  and  Iron  Certain.  This  survey  of  Smith's,  one  of  the  appel- 
lees, presents  the  chief  difficulty  to  the  success  of  the  appellant, 
and  unless  it  be  removed,  must  be  conclusive  against  his  right 
to  the  land  in  controversy  in  this  cause,  as  it  is  a  well  estab- 
lished rule,  that  the  vacant  land  included  in  a  resurvey  must  be 
contiguous  to  the  original  tract  or  tracts. 

This  brings  us  to  the  consideration  of  the  integrity  of  Smith's 
title  to  the  tract  of  land  called  The  Birmingham  Mines.  And, 
first,  we  are  constained  to  say,  that  we  do  not  find  any  proof 
in  the  record,  that  he  procured  his  grant  by  fraud  or  combina- 
tion, but  that  he  obtained  his  warrant,  caused  his  survey  to 
be  made,  the  certificate  returned,  and  patent  granted  in  the 
ordinary  and  usual  mode. 

It  was  urged  in  the  argument  with  great  ingenuity  and  force, 
that  Steyer's  warrant  of  resurvey  being  first  in  point  of  date, 
gave  him  an  interest  in  the  land  in  dispute,  paramount  to  all 
others  of  subsequent  date,  and  this  is  not  denied ;  but  suppose 
after  his  warrant  issued,  he  bad  not  caused  a  resurvey  to  be 
made,  and  certificate  to  be  returned  to  the  land  office,  within 
the  time  required  by  law,  his  interest  would  have  been  lost  by 
his  own  supineness  and  neglect.  So  likewise,  if  after  Smith 
had  returned  bis  certificate  for  the  tract  of  land  called  Bir- 
mingham Mines,  Steyer  had  not  neglected  for  six  months,  (the 
time  prescribed  by  the  act  of  1782,  chap.  38,  for  certificates  to 
lie  before  patent  issues,  and  for  the  purpose  of  a  caveat,)  to 
enter  bis  caveat  to  Smith's  certificate,  the  judge  of  the  land 
office  would  unquestionably  have  rejected  Smith's  certificate, 
and  thereby  bis  equitable  interest  would  have  remained  unim- 
paired. 

If  it  be  insisted  that  Smith  was  concluded  from  making  his 
survey,  by  Steyer' s  oustanding  warrant  of  resurvey,  the  answer 
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is  found  in  the  proof,  that  his  warrant  was  executed,  and  cer- 
tificate recorded  by  the  surveyor,  and  that  from  the  plot,  (called 
in  the  proceedings  Steyer's  rough  plot,)  he,  Steyer,  not  only  had 
not,  but  could  not  locate  in  his  resurvey  the  land  included  in 
Smith's  survey,  by  reason  of  the  interlocking  of  the  lines  of 
older  tracts,  which  destroyed  the  continuity  of  the  vacancy. 

The  knowledge  conveyed  by  this  plot,  is  the  only  evidence 
in  the  record  that  Smith  knew  of  Steyer*s  warrant,  and  from 
this  he  could  draw  no  other  conclusion,  than  that  the  land  in- 
cluded in  his  survey  called  The  Birmingham  Mines,  was  un- 
touched by  Steyer's  resurvey,  theretofore  executed,  called  The 
Plains  of  Moab.     The  decree  is  affirmed. 

DECREE    AFFIRMED. 


Ann  Gray  vs.  Walter  Crook,  Jr. — December,  1841. 

Since  the  act  of  1825,  chap.  117,  on  appeal,  in  a  case  brought  up  on  bills  of 
exceptions,  this  court  only  decides  upon  the  prayers  as  made  below,  or  the 
instructions  which  appear  to  have  been  granted. 

Where  a  married  woman,  who  has  a  separate  estate  during  coverture,  was 
furnished  with  articles  suitable  to  her  condition  in  life,  for  the  use  of  the 
house  in  which  she  dwelt  with  her  husband  and  family,  and  both  before 
and  after  the  decease  of  her  husband,  who  was  insolvent,  promised  to  pay 
for  them  generally,  and  also  as  soon  as  she  received  her  dividends  from  a 
specified  portion  of  her  estate,  in  an  action  at  law,  brought  by  the  vendor 
after  the  husband's  death,  to  recover  the  value  of  the  articles  so  furnished, 
against  the  wife,  the  survivor,  the  court  will  not  instruct  the  jury,  that  there 
was  no  evidence  that  the  private  and  separate  estate  of  the  defendant  was 
ever  pledged  originally  for  the  payment  of  the  plaintiff's  claim ;  nor,  that 
there  was  no  evidence  that  the  goods  were  furnished  at  the  request,  or  upon 
the  promise  of  the  defendant. 

Neither  will  the  court  in  such  case  instruct  the  jury  that  the  proper  jurisdic 
tion  over  the  claim  of  the  plaintiff  (if  any  existed,)  was  vested  in' a  court 
of  equity. 

Appeal  from  Baltimore  county  court. 
This  was  an  action  of  assumpsit  commenced  by  the  appellee 
against  the  appellant  on  the  30th  August  1837.     The  defen- 
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dant  pleaded  the  general  issue,  but  it  was  agreed  that  either 
party  might  give  in  evidence  any  matter  that  could  be  offered, 
if  the  same  was  specially  averred  or  pleaded ;  and  that  in  the 
trial  of  the  cause  it  is  to  have  the  same  effect  as  if  specially 
set  forth  in  the  pleadings.  The  defendant  was  authorised  to 
set  up  any  defence  that  could  be  offered  in  any  state  of  the 
pleadings. 

At  the  trial  of  the  cause  the  plaintiff  offered  evidence  that 
his  account  was  repeatedly  presented  to  the  defendant,  at  least 
half  a  dozen  times  in  the  year  1835;  that  she  promised  to  pay 
it,  and  never  denied  its  correctness.  On  the  13th  July,  1835, 
she  stated  that  in  a  few  weeks  she  would  receive  funds  from 
her  father's  estate  through  the  trustees  of  the  Steam  Boat 
Company,  and  would  pay  the  same.  The  plaintiff's  account 
commenced  on  the  9th  May,  1826,  and  ended  on  the  2nd  May, 
1834 ;  it  was  for  various  articles  of  upholstery — as  curtains, 
paper  hangings,  blinds,  matrasses,  altering  and  making  carpets, 
&c.,  furnished  in  the  intermediate  period,  and  amounted  to 
$1,029.45.  The  father  of  the  defendant,  by  his  last  will  and 
testament,  devised  to  trustees  for  the  sole  and  separate  use  of 
his  daughter,  the  defendant,  free  from  all  control  of  her  husband 
during  her  natural  life,  a  variety  of  real  and  personal  property, 
and  the  will  was  proved  on  the  19th  June,  1828.  The  plain- 
tiff further  proved  that  the  father  of  the  defendant,  Benjamin 
Ferguson,  died  in  1828,  and  that  said  defendant  is  the  daughter 
of  the  said  Ferguson,  and  spoken  of  in  said  will  as  Ann  Gray, 
she  being  at  that  time  the  wife  of  Walton  Gray,  who  died  in 
January,  in  the  year  1836 ;  that  the  said  defendant  Ann  Gray 
has  ever  since  been  and  now  is  a  widow.  The  plaintiff  further 
offered  competent  evidence  to  prove  that  said  Walton  Gray,  at 
the  dates  of  the  several  charges  in  the  plaintiff's  account,  was 
in  bad  credit,  and  that  he  petitioned  for  the  benefit  of  the  insol- 
vent laws  of  Maryland  on  the  15th  of  November,  1820;  and 
again  on  the  20th  August,  1827;  and  again  on  the  12th  April, 
1830;  and  again  on  the  20th  January,  1831 ;  and  again  on  the 
4th  April,  1834.  The  plaintiff  further  offered  evidence  to  prove 
that  the  trustees  named  in  the  above  will  of  Benjamin  Ferguson 
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undertook  the  said  trust,  and  that  the  portion  of  the  sepa- 
rate income  of  the  said  defendant,  out  of  the  property  and 
estate  devised  for  her  sole  and  separate  use  by  the  said  will, 
amounted  to  $2,602.14  in  the  year  1834,  and  in  the  year 
1835  to  the  sum  of  §2,381.05,  and  in  the  year  1836  to  the 
sum  of  $2,992.13;  that  her  said  separate  income  under 
the  said  will  from  the  death  of  the  said  testator  to  the  year 
1834,  was  less  than  in  the  year  1834,  but  that  she  had  such 
separate  income,  which  between  the  death  of  the  said  testator 
and  the  year  1834,  and  also  in  the  years  1834,  1835  and 
1836,  was  regularly  paid  to  her  by  the  said  trustees,  and  that 
her  said  separate  income  has  continued  and  still  continues,  and 
has  been  regularly  paid  to  her  by  the  said  trustees  up  to  this 
time.  The  plaintiff  further  offered  evidence  that  the  said  last 
mentioned  witness  was  the  collector  of  the  plaintiff  in  the  years 
1835  and  1836;  that  as  such  collector  he  called  on  defendant 
in  1835,  during  the  life  of  her  said  husband  Walton  Gray,  for 
the  payment  of  the  said  account,  and  that  she  then  promised 
to  pay  the  same,  and  that  he,  the  last  mentioned  witness  also 
called  on  her  for  payment  of  the  same  two  or  three  times  in 
the  year  1836,  after  the  death  of  her  said  husband;  that  at  one 
of  the  said  calls  the  said  defendant  promised  to  pay  the  same, 
and  at  another,  she  promised  to  pay  it  as  soon  as  she  received 
her  dividends  from  the  stock  of  the  Union  Line  of  steamboats; 
that  he  the  witness  requested  her  to  call  on  the  trustees  for  her 
dividends,  to  which  she  replied  that  it  was  unnecessary,  as 
they  always  sent  her  word  when  her  dividends  were  ready, 
and  that  the  defendant  then  appointed  a  day  when  she  would 
pay  it;  that  the  witness  called  on  the  day  appointed  precisely, 
and  the  defendant  told  him  that  she  had  sent  up  the  money ; 
that  this  was  in  the  year  1836,  and  after  the  death  of  the  de- 
fendant's husband,  but  that  no  payment  was  in  fact  made,  to 
his  knowledge.  The  plaintiff  further  proved  that  the  dividends 
coming  to  the  said  defendant  from  the  said  Union  Line  of 
steamboats  were  regularly  paid  to  her  by  the  trustees  in  the 
years  1836, 1837, 1838  and  1839.  The  plaintiff  further  proved 
by  a  competent  witness,  that  he  the  said  last  mentioned  witness 
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assisted  as  a  workman  of  tbe  plaintiff  in  putting  up  in  the 
house  of  the  said  Walton  Gray,  the  defendant's  husband,  part 
of  the  articles  charged  in  the  said  plaintiff's  account.  The 
plaintiff  further  proved  that  Walton  Gray  continued  to  transact 
business  in  a  small  way;  that  he  kept  a  small  counting  room 
in  a  store  where  he  occasionally  transacted  business,  but  his 
business  was  not  sufficient  to  support  his  family  without  the 
aid  of  his  wife's  estate. 

The  defendant  then  proved  by  a  competent  witness,  that  for 
three  or  four  years  after  the  death  of  Benjamin  Ferguson,  the 
testator  mentioned  in  the  foregoing  will,  Walton  Gray,  the 
husband  of  the  said  Ann,  was  in  the  receipt,  and  had  the  com* 
mand  of  large  sums  of  money,  but  that  those  sums  arose  from 
the  dividends  upon  his  wife's  estate,  which  she  permitted  him 
to  receive. 

The  plaintiff  further  proved  that  at  the  time  the  articles  men- 
tioned in  the  said  account  were  furnished,  the  defendant  was 
moving  in  a  respectable  circle  in  life,  with  one  or  more  children, 
and  that  the  said  articles  were  suitable  and  appropriate,  con- 
sidering the  defendant's  position  in  society. 

Whereupon  the  defendant  prayed  the  opinion  and  direction 
of  the  court  to  the  jury,  that  there  was  in  this  case  no  evidence 
to  show  that  the  private  and  separate  estate  of  the  defendant 
was  ever  pledged  originally  for  the  payment  of  the  plaintiff's 
claim,  and  that  in  the  absence  of  such  testimony,  the  plaintiff 
was  not  entitled  to  recover,  which  opinion  and  instruction  the 
court  refused  to  give  to  the  jury.     The  defendant  excepted. 

The  said  defendant  further  prayed  the  opinion  and  direction 
of  the  court  to  the  jury,  that  there  was  no  evidence  in  the 
cause  to  show  that  the  goods  charged  in  that  account  of  the 
plaintiff  were  furnished  at  the  request,  or  upon  the  promise  of 
the  defendant,  and  without  such  evidence  the  plaintiff  was  not 
entitled  to  recover;  which  opinion  and  direction  the  court  re- 
fused to  give  to  the  jury.     The  defendant  excepted. 

The  said  defendant  further  prayed  the  opinion  and  direction 
of  the  court  to  the  jury,  that  in  this  cause  the  plaintiff  was 
not  entitled  to  recover,  because  the  proper  jurisdiction  over  the 


Digitized  by  VjOOQIC 


440  CASES  IN  TtiE  COURT  OF  APPEALS 

Gray  t>».  Crook 1841.  ~ * 

Claim  of  the  plaintiff,  if  any  existed,  was  vested  in  a  court  of 
equity,  which  opinion  and  direction  the  court  refused  to  give. 
The  defendant  excepted. 

The  verdict  being  against  the  defendant,  she  prosecuted  this 
appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Archer,  Chambers  and  Spence,  J. 

By  Walsh  for  the  appellant,  who  insisted — 

1st.  That  there  is  no  evidence  in  the  cause  to  show  that 
the  separate  estate  of  the  defendant  was  pledged  in  any  way 
for  the  debts  mentioned  in  the  declaration;  and  in  the  absence 
of  such  evidence,  there  is  no  consideration  for  the  subsequent 
promise  relied  upon  by  the  plaintiff. 

2nd.  That  there  is  no  evidence  to  show  that  the  property 
mentioned  in  the  declaration  was  furnished  at  the  request  or 
upon  the  promise  of  the  defendant,  and  without  such  evidence, 
there  is  no  consideration  for  the  promise  after  the  death  of  the 
husband,  relied  upon  by  the  plaintiff. 

3rd.  The  appellant  will  rely  upon  the  ground  taken  in  the 
third  prayer  in  the  record,  that  if  any  claim  existed,  jurisdic- 
tion over  it  was  in  a  court  of  equity. 

To  show  that  as  there  was  no  express  pledge  of  the  sepa- 
rate estate  of  the  wife  in  this  case,  the  contract  in  judgment  of 
law  was  the  husband's  he  cited,  32  Law  Lib.  138,  142 ;  Duke 
of  Bolton  vs.  Williams ,  2  Ves.  Jr.  143 ;  Jones  vs.  Harris, 
9  Ves.  Jr.  894;  Heatly  vs.  Thomas,  15  Ves.  Jr.  596;  Bullpin 
vs.  Clark,  17  Ves.  Jr.  365 ;  3  Maddox,  387. 

The  contract  of  sale  as  to  a  portion  of  the  articles  furnished, 
took  place  before  the  separate  estate  was  created.  The  pro- 
mise of  the  appellant  was  no  more  nor  less  than  to  pay  the  debt 
of  her  husband,  and  made  subsequent  to  the  debt,  and  hence 
not  founded  on  any  consideration.  2  Pothier,  27.  The  articles 
furnished  were  not  necessaries.  1  Ser.  #  Low.  10.  This 
debt  was  always  the  debt  of  the  husband.  14  E.  C.  L.  Rep. 
188;  11 JE.  C.  L.  Rep.  84;  1  Camp.  120;  22  Ser.  &  Low.  187; 
2  Strange,  204. 
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Lloyd  and  Martin  for  the  appellee,  maintained — 

1.  That  there  was  evidence  in  the  cause  from  which  the 
jury  were  authorised  to  find  that  the  property  mentioned  in  the 
declaration  was  furnished  at  the  request  and  upon  the  promise 
of  the  appellant;  and  that  if  this  be  so,  the  express  promise 
made  by  the  appellant,  after  the  death  of  her  husband,  to  pay 
for  the  said  property,  was  a  valid  promise  founded  upon  a 
sufficient  consideration. 

2.  Assuming  that  the  property  mentioned  in  the  declaration 
was  furnished  at  the  request,  and  on  the  promise  of  the  appel- 
lant, and  that  after  the  death  of  her  husband  she  expressly 
promised  to  pay  for  it,  as  stated  in  the  first  point,  that  then 
the  appellee  was  entitled  to  recover  his  claim,  although  there 
was  no  evidence  shewing  that  the  separate  estate  of  the  appel- 
lant had  been  pledged  for  the  said  debt. 

3.  That  the  claim  of  the  appellee  resting  upon  an  express 
promise,  founded  on  a  sufficient  consideration,  as  above  insisted 
on,  it  was  competent  for  him  to  enforce  it  in  a  court  of  law,  as 
the  appropriate  jurisdiction. 

The  goods  were  furnished  on  the  promise  and  at  the  request 
of  the  appellant — the  husband  a  bankrupt — this  fact  was  known 
and  the  credit  was  given  to  the  wife.  5  Taunton,  131,  '36, 
'44.    11  Eng.  C.  Law  Rep.  301. 

The  jury  might  infer  a  sale  on  the  credit  of  the  wife ;  the 
husband  never  was  responsible.  Under  a  conflict  of  evidence 
the  question  is  always  for  the  jury.  Ferguson  vs.  Tucker,  2 
Harr.  4r  Gill,  181 ;  Davies  vs.  Barney,  2  Gill  $  John.  382; 
McEldery  vs.  Flannagan,  1  Harr.  &  Gill,  320 ;  PawsonJs 
Jldm*rs.  vs.  Donnell,  1  G.  tf  J.  1. 

A  moral  obligation  supplies  a  consideration  at  law  for  an 
express  assumpsit.  1  Lord  Raymond,  389;  5  Taunt.  37;  IE. 
Com.  Law,  10;  Barnes  vs.  Hedley,  1  Taunt*  174;  Early  vs.  Ma- 
hon,  19  John.  147;  3  E.  Com.  Law,  260, 4  Ring.  459, 15  Eng. 
C.  Law  Rep.  39;  12  E.  C.  Law  Rep.  184;  2  Carr.  &  Pofne,383; 
7  Conn.  57 ;  2  Binn.  591 ;  3  Pick.  207 ;  Wennall  vs.  Adney, 
3  Boss  tf  Pull,  249,  notes. 
31        v.12 


Digitized  by  VjOOQIC 


J42  CASKS  IN  THE  COURT  OP  APPEALS 

Gray  vt.  Crook.— 1841. 

But  for  the  coverture,  the  law  would  have  implied  a  promise 
to  pay.  Her  promise  relates  to  the  original  request.  Oatfield 
vs.  Waring,  14  John.  188;  Jackson  vs.  HaHoway,7  John.  83. 

The  act  of  the  wife  in  this  case  after  the  death  of  her  hus- 
band binds  her.  Lee  vs.  Muggeridge,  1  Ves.  fy  Bea.  122,  123. 

The  principle  of  all  the  cases  cited  is,  that  a  moral  obliga- 
tion to  pay  a  debt  is  a  sufficient  foundation  fo*  an  express, 
promise  to  pay.  The  contract  here  was  with  the  wife  of  ar* 
insolvent  husband.  The  goods  were  furnished  upon  her  re- 
quest for  the  use  and  accommodation  of  herself  and  family* 
suitable  to  her  condition  in  life,  and  it  was  consummated  by  a 
pledge  of  her  private  separate  estate.  The  goods  were  a  gain 
to  the  promisor,  a  loss  to  the  promisee,  the  two  great  ingredi- 
ents of  a  contract  at  law.  Wennall  vs.  Adne%'Z  Boss,  tf  Pull% 
249,  notes. 

The  express  promise  to  pay  is  a  distinctive  feature  in  this 
cause.  It  confers  jurisdiction  on  a  court  of  law.  Edward* 
vs.  Dflvhy  16  John.  284,  note  a. 

Richabdson  for  the  appellant  in  reply. 

The  only  question  in  the  first  prayer  is,  whether  if  the  goods 
were  originally  furnished  upon  the  request  of  the  appellant, 
she  then  being  covert,  is  she  bound  to  pay  in  this  action  ?  We 
ipsist,  if  she  made  a  contract  at  all  it  was  the  contract  of 
her  husband.  The  debt  due  Crook  was  due  from  Mr.  Gray 
in  pqint  of  law.  Whether  it  was  the  husband's  debt  or  her 
debt,  was  a  fact  which  should  have  beep  submitted  to  the  jury. 
If  the  taw  does  not  throw  the  creditor  on  him,  then  it  was  a 
fact  for  the  jury  to  decide  which  was  the  debtor,  the  husband 
ox  the  wife.  Independent  of  the  pledge  of  the  private  estate, 
in  point  of  law,  this  was  the  debt  of  the  husband.  Let  us  re- 
view the  facts.  In  1826  Mr.  and  Mrs.  Gray  lived  together  in 
the  same  house,  master  and  mistress.  In  1826,  Crook  fur- 
nished goods  to  the  value  of  250;  all  the  articles  were  for  the 
house  in  which  Gray  and  wife  lived.  In  1829  more  goods  were 
flirnished  to  amount  of  $150.  So  in  1830  and  1831.  All  the 
Utiles  were  suitable  to  their  condition  in  life.     Th?re  is  no 
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evidence  until  1835  of  a  promise  to  pay,  and  Mrs.  Gray  was 
then  covert.  The  husband  died  in  1836.  After  his  death  she 
again  promised.  There  was  no  evidence  of  a  demand  of  pay- 
ment from  1826  to  1835.  It  was  the  husband's  debt  in  1826 
when  first  contracted.  Then  there  was  no  private  estate.  The 
father  died  in  1826,  and  she  had  no  property  until  then,  but 
that  furnished  by  the  husband.  2  Pothier,  27.  Evans*  notes. 
The  contract  of  a  married  woman  is  void.  The  husband  is 
answerable  for  necessaries.  The  supply  of  these  to  her  does 
not  constitue  a  personal  claim  against  her.  Her  separate  es- 
tate is  an  exception.  In  cases  within  the  exception  the  sepa- 
rate estate  is  pledged.  M.  E.  Church  vs.  Jacques,  1  J.  C.  JR. 
450.  Another  test  is,  that  if  Gray  had  been  sued,  judgment 
must  have  gone  against  him.  And  as  to  the  wife,  a  subse- 
quent promise  upon  an  executed  contract  is  void* 

As  to  whose  debt  it  was  from  the  delivery  of  the  goods  to 
the  death  of  Gray,  the  counsel  cited  14  E.  C.  Law,  188 ;  11 E. 
L.  Law,  84;  1  Oampb.  120. 

The  husband  is  responsible,  living  with  the  wife,  for  any 
goods  to  any  extent  he  permits  his  wife  to  receive.  The  case 
of  22  Serg.  4f  Low.  187,  is  like  the  case  at  bar  as  to  the  delive- 
ry of  the  goods.  2  Strange,  204.  The  wife's  agreement  is 
the  husband's  contract,  if  he  knows  of  it  and  suffers  it  to  be 
executed. 

Again,  Gray  was  released  under  the  insolvent  law  in  1827, 
and  he  was  thus  released  from  his  responsibility  for  the  por- 
tion of  this  account  previously  contracted.  Then  the  wife  had 
no  personal  estate.  Her  father  died  in  April,  1828.  The  sepa- 
rate estate  then  commenced,  and  in  1830  Gray  is  again  released 
by  the  insolvent  law*  In  the  mean  while  the  second  large 
item  of  the  account  accrued.  But  his  application  in  1834 
covers  the  whole  of  the  claim.  The  cases  of  1  E.  C.  Law  R. 
131 ;  5  Taunt,  have  no  application  here. 

The  husband's  indebtedness  up  to  his  death  is  established 
both  in  fact  and  at  law;  and  if  the  question  of  present  indebt- 
edness depends  on — 4o  whom  the  credit  was  given — as  a  ques* 
lion  of  fact,  it  is  for  the  jury  to  decide.  The  question  of  credit 
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to  whom  given,  was  kept  from  the  jury.  It  does  not  arise  on 
the  first  prayer,  but  as  the  second  prayer  was  also  refused,  this 
was  equivalent  to  a  declaration  that  there  was  evidence 
that  the  goods  were  furnished  on  the  promise  of  the  defendant. 
The  implied  effect  of  this  refusal  is,  to  say  the  goods  were 
furnished  on  Mrs.  Gray's  credit.     11  E.  C.  L.  301. 

The  case  of  Lee  vs.  Muggridge,  5  Taunt.  37,  is  contrary  to 
decided  cases,  and  unlike  the  case  at  bar. 

Mrs.  Gray  has  no  jus  disponendi  of  her  property  under  her 
father's  will.  She  was  the  mere  recipient  of  rents  and  profits, 
and  differs  from  the  case  in  Taunton,  where  the  wife  had  the 
power  of  disposal. 

The  debt  of  the  wife  having  separate  property,  is  like  the 
debt  of  any  other  feme  covert,  unless  she  pledges  her  separate 
estate.  She  must  intend  to  charge  it,  and  have  the  ability  to 
do  it.     2  Roper  on  Hus.  and  Wife,  32  Law  Lib.  137, 142. 

There  is  an  agreement  to  wave  errors  of  pleading,  and  that 
the  plaintiff  may  recover  upon  any  case  which  he  might  have 
made  in  pleading  upon  the  actual  proof  in  the  case.  But  in 
point  of  law,  according  to  the  facts,  the  plantiff  has  made  no 
ease,  and  the  agreement  does  not  aid  him. 

Forbearance  is  no  consideration  for  a  promise  to  pay  a  void 
debt.  1  Strange,  94;  7  Harr.  SfJ.;2L.  Ray,  1055;  7  Conn. 
Rep.  64. 

By  the  Court —  judgment  affirmed. 


Thomas  Hutchins  vs.  Thomas  Hope. — December,  1841. 

If  the  answer  swears  away  or  denies  the  equity  stated  in  the  bill,  the  injunc- 
tion granted  on  the  bill  will  be  dissolved ;  but  if  the  equity  be  admitted  or 
is  not  denied,  or  if  new  matter  is  set  up  in  the  answer  by  way  of  aroidanee 
of  any  material  allegation  in  the  bill,  the  injunction  will  be  continued  until 
the  final  hearing  or  further  order. 

An  answer  alone  will  not  support  a  distinct  fact  set  up  in  it  by  way  of 
avoidance,  and  tfpon  the  motion  to  dissolve  an  injunction  is  not  considered 
as  established.    Such  a  defence  must  be  made  out  by  proof, 
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The  plea  of  limitations  in  an  answer  is  not  a  sufficient  ground  for  a  dissolu- 
tion of  an  injunction  on  motion. 

Upon  an  appeal  from  the  continuing  of  an  injunction,  the  order  being 
affirmed,  the  cause  is  remanded  for  further  proceedings. 

Appeal  from  the  Court  of  Chancery,  and  from  a  refusal  to 
dissolve  an  injunction  upon  motion. 

The  appellee  in  this  case,  on  the  1st  March,  1836,  filed  his 
bill  on  the  equity  side  of  Harford  county  court,  praying  an  in- 
junction and  subpoena  against  the  appellant. 

The  bill  alledged,  that  about  the  year  1815,  the  late  Thomas 
Hope  departed  this  life,  leaving  a  considerable  real  and  per- 
sonal estate,  and  that  the  deceased  made  his  last  will,  which 
hasi  been  admitted  to  probat,  by  the  Orphans'  court  of  said 
county,  by  which  he  devised  and  bequeathed  among  other 
things,  one-third  of  his  personal  property,  after  payment  of 
debts  and  legacies,  to  his  widow  Hannah  Hope,  the  mother  of 
your  orator;  and  bequeathed  to  three  of  his  daughters  the  sum 
of  $600  each,  and  the  residue  to  your  orator,  and  made  your 
orator  his  executor;  all  which  will  more  fully  appear  by  refer- 
ence to  a  copy  of  said  will  herewith  exhibited  as  part  of  this 
bill,  and  marked  exhibit  A ;  that  your  orator  obtained  letters 
testamentary  from  said  orphans  court  on  said  will,  and  being 
residuary  legatee,  gave  bond  for  the  payment  of  debts  and 
legacies ;  that  the  said  Hannah,  the  mother  of  your  orator, 
being  devisee  for  life  under  the  will  aforesaid,  of  one-third  of 
the  farm  which  was  devised  to  your  orator,  continued  to  reside 
with  him  after  the  death  of  his  father,  and  he  cultivated  the 
entire  farm  under  an  agreement  to  allow  her  a  reasonable  rent; 
that  sometime  after  the  death  of  your  orator's  father,  the  said 
Hannah  was  anxious  to  have  her  share  of  the  personal  estate 
devised  to  her,  and  she  and  your  orator  agreed  that  the  whole 
should  be  valued,  and  that  articles  of  property  at  such  valua- 
tion should  be  delivered  to  her,  and  in  pursuance  of  this  agree- 
ment, two  gentlemen  of  the  neighbourhood,  to  wit,  Abel  AU 
derson  and  William  Nelson  were  selected,  and  they  valued 
the  entire  personal  estate  left  by  the  father  of  your  orator,  at 
the  sum  of  $3,306.04$;  and  the  mother  of  your  orator  being 
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anxious  and  desirous  to  have  four  of  the  negroes,  two  of  the 
cows,  and  a  horse,  your  orator  delivered  the  same  to  her, 
although  the  aggregate  value  of  said  articles  so  delivered,  ac- 
cording to  the  valuation  set  upon  them  by  the  gentlemen  afore- 
Said,  and  according  to  their  real  and  fair  value,  was  equal  to 
one-third  of  the  whole  personal  estate  left  by  the  said  Thomas', 
deceased,  without  any  deduction  for  the  legacies  left  to  his 
said  daughters,  by  which  the  said  HannaJi  was  over  paid  her 
legacy  under  said  will,  $600,  without  making  any  deduction 
for  funeral  expenses,  debts,  or  the  expenses  of  the  administra- 
tion ;  that  at  the  time  this  was  done,  and  the  said  Hannah  was 
so  over  paid,  it  was  done  through  inadvertence  and  mistake  by 
your  orator j  and  your  orator  is  satisfied  that  the  said  Hannah 
was  not  conscious  that  she  was  over  paid,  she  being  at  the  time 
an  old  and  infirm  woman,  and  as  your  orator  believes,  incapa- 
ble of  adding  together  the  value  of  the  articles  she  received,  or 
knowing  what  proportion  the  amount  bore  to  the  value  of  the 
whole  property.  So  matters  remained,  and  the  mother  of  your 
orator  continuing  to  reside  with  him  for  several  years,  when 
she  demanded  payment  of  your  orator  for  the  rent  of  her  por- 
tion of  the  farm.  When  she  made  the  demand  of  rent,  your 
orator  was  fully  conscious  that  he  did  not  owe  her  anything 
without  reference  to  the  claim  arising  from  over  paying  her 
legacy,  but  the  trouble  and  expense  to  which  your  orator  had 
been  subjected  in  keeping  her,  and  her  negroes  and  stock,  was 
more  than  equivalent  to  the  use  and  rent  of  her  interest  in  the 
land.  The  mother  of  your  orator,  however,  being  as  before 
stated,  very  far  advanced  in  age,  and  very  infirm  in  body  and 
mind,  and  being  peevish  and  fretful  and  incapable  of  under- 
standing her  rights,  your  orator,  in  mere  indulgence  to  her 
caprices,  to  sooth  and  comfort  her,  gave  her  his  three  several 
bills  obligatory,  two  for  one  hundred  and  sixty  dollars  each, 
and  one  for  two  hundred  dollars,  payable  one  year  after  the 
death  of  the  said  Hannah,  without  interest,  which  said  bills 
obligatory  all  bear  date  on  the  12th  of  August,  1822 ;  and 
your  orator  expressly  charges,  that  when  he  gave  the  said 
notes,  his  motives  were  solely  to  pacify  and  quiet  his  age* 
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and  infirm  parent,  and  not  from  any  consciousness  of  his  in- 
debtedness; and  he  felt  assured  too,  that  the  debt  would  be  ex- 
tinguished by  boarding  and  keeping  his  mother,  her  negroes, 
and  stock,  for  the  residue  of  her  life,  and  with  that  view  he 
made  the  notes  payable  after  her  death;  this  arrangement 
satisfied  and  quieted  the  old  lady  at  that  time,  and  as  your 
orator  knew  it  was  his  sacred  duty  to  take  care  of  and  keep 
his  mother,  whether  she  had  his  notes  or  not,  and  as  he  always 
intended  that  she  should  want  no  aid  or  comfort  which  he 
could  give,  he  felt  little  or  no  concern  about  the  matter.  Your 
orator  further  shews,  that  his  mother  continued  to  live  with 
him,  sometimes  as  one  of  his  family,  and  sometimes  keeping  a 
separate  establishment  in  part  of  his  house  as  suited  her  therein 
for  the  time,  and  sometimes  keeping  thereon  four  cows  and 
several  negroes,  all  of  which  was  kept  and  supplied  by  your 
orator  from  the  time  the  said  notes  were  given  up  to  the  death 
of  said  Hannah,  which  occurred  about  the  12th  February, 
1833 ;  that  during  the  period  from  the  date  of  said  notes  or 
bills  till  the  death  of  said  Hannah,  your  orator  paid  her  taxes, 
and  the  various  items  of  charge  against  the  said  Hannah  for 
boarding  herself,  paying  her  taxes,  and  keeping  her  servants  and 
stock,  as  will  more  fully  appear  by  a  particular  account  thereof 
herewith  shewn  as  part  of  this  bill,  and  marked  exhibit  B, 
which  account  your  orator  avers  to  be  just  and  true.  Your 
orator  further  shews,  that  during  the  time  the  said  account  was 
accruing,  your  orator  never  urged  the  said  Hannah  for  any  ad- 
justment of  their  accounts  from  motives  of  kindness  to  her,  as 
she  was  incapable  of  settling  or  adjusting  accounts,  and  any 
demand  made  upon  her  would,  in  her  state  of  infirmity,  have 
rendered  her  unhappy;  but  your  respondent  was  well  aware 
that  she  owed  him  a  large  sura  of  money,  but  was  also  under 
the  belief  that  her  property,  at  her  death,  would  go  to  indem- 
nify him  as  far  as  it  was  sufficient  for  that  purpose,  and  if  in- 
sufficient, it  would  not  place  him  in  any  worse  condition,  in 
as  much  as  he  would  have  kept  his  mother,  and  indulged  her 
in  the  same  manner  that  he  did,  if  she  had  had  no  property  at 
nil.   Your  orator  further  shews,  that  to  his  surprise  he  learned, 
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after  the  death  of  his  mother,  that  she  had  assigned  the  said 
three  bills  obligatory  to  one  Thomas  Hutchins,  of  said  county, 
without  any  valuable  consideration,  and  since  the  death  of  said 
Hannah,  the  said  Thomas  Hutchins  hath  instituted  suits  on 
said  bills  obligatory,  and  at  the  August  term  of  Harford  county 
court  1835,  recovered  three  judgments  thereon  against  your 
orator,  as  will  more  fully  appear  by  short  copies  of  said  judg- 
ments herewith  exhibited  as  part  of  this  bill,  and  marked  ex- 
hibit C.  Your  orator  further  shews,  that  at  the  time  the  said 
notes  or  bills  were  given,  the  said  Hannah  was  indebted  to 
your  orator  in  the  sum  of  six  hundred  dollars,  for  and  on  ac- 
count of  the  over  payment  of  her  legacy  by  your  orator  as  ex- 
ecutor of  his  father,  but  that  he  could  not  plead  this  as  a  set- 
off to  the  suits  brought  on  said  notes  at  law,  by  reason  of  the 
character  of  the  claim,  it  being  a  claim  exclusively  cognizable 
in  a  court  of  equity ;  and  your  orator  also  charges,  that  before 
he  had  any  notice  of  the  assignment  of  said  notes  or  bills  obli- 
gatory, that  the  said  Hannah  was  indebted  to  him  in  twice 
their  amount  for  boarding  and  keeping  her  and  her  negroes 
and  live  stock,  and  money  paid  for  her  taxes,  and  that  he  could 
not  on  account  of  technical  difficulties,  make  the  said  ac- 
count available  as  a  set-off,  in  the  action  at  law.  Your  orator 
also  charges,  that  the  said  assignments  of  said  bills  obligatory, 
were  made  without  any  valuable  consideration  being  paid  for 
the  same  by  the  said  Thomas  Hutchins,  and  at  the  time  they 
were  made,  the  said  Hannah  was  indebted  to  your  orator  in 
a  sum  greatly  exceeding  their  amount;  and  also  charges,  that 
the  said  Hannah  did  not  leave  property  sufficient  to  pay  the 
claims  due  to  your  orator ;  that  your  orator  is  the  administra- 
tor of  the  said  Hannah,  and  the  estate  which  came  to  his 
hands  is  insufficient  by  a  large  sum  to  pay  her  debts.  Your 
orator  further  shews,  that  the  said  Thomas  Hutchins,  although 
he  knows  that  nothing  was  due  to  said  Hannah  on  said  notes, 
and  that  the  claims  on  the  same  had  been  extinguished  thrice 
over  by  over  paying  the  legacy  as  aforesaid,  and  by  the  ac- 
count aforesaid,  yet  he  still  threatens  to  execute  the  judgments 
aforesaid  against  your  orator,  all  which  is  contrary  to  equity, 
and  tends  to  the  wrong  and  injury  of  your  orator  in  the  premises* 
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With  this  bill  the  appellee  filed  the  exhibits  mentioned  in 
it,  with  an  injunction  bond,  in  the  penalty  of  $1,200.  By  the 
short  copies  of  the  judgments,  one  was  upon  verdict  and  the 
other  two  by  default. 

The  county  court,  (Archer,  C.  J.,)  granted  an  injunc- 
tion, which  was  issued  and  served. 

The  defendant  answered  the  bill  and  alleged,  that  it  is  true 
that  Thomas  Rope,  Senior,  the  father  of  complainant,  departed 
this  life,  having  made  his  last  will  in  manner  and  form  as  in 
said  bill  is  stated ;  that  he  thereby  devised  to  the  late  Mrs. 
Hannah  Hope,  (his  widow  who  is  since  deceased,)  an  estate 
for  life  in  the  one  undivided  third  part  of  the  plantation  whereon 
he  resided,  and  which  he  devised  to  complainant  in  fee,  sub- 
ject to  said  life  estate  ;  that  he  also  devised  to  the  widow,  du- 
ring her  life,  the  use  of  part  of  the  dwelling  house,  and  one- 
third  part  of  all  his  personal  estate,  after  payment  of  his  debts, 
(which  were  very  trifling,)  and  the  legacies  of  six  hundred 
dollars  each,  bequeathed  by  him  to  his  three  daughters ;  that 
he  bequeathed  the  residue  of  his  personal  estate  to  complain- 
ant, whom  he  appointed  his  executor,  and  that  said  will,  of 
which  exhibit  A  is  admitted  to  be  a  correct  copy,  was  duly  ad- 
mitted to  probate,  and  that  the  complainant  took  the  whole 
estate  into  possession,  and  gave  bond  to  pay  debts  and  lega- 
cies. Respondent  admits,  that  on  the  distribution  of  the  estate 
of  complainant's  testator,  the  widow  received  the  specific  ar- 
ticles mentioned  in  said  bill,  and  therein  charged  to  have  been 
delivered  to  her,  but  he  denies  that  she  received  any  more  in 
value  than  her  just  proportion,  or  more  than  she  was  legally  en- 
titled to  have.  Complainant's  testator  died  seized  of  a  large 
quantity  of  real  estate,  besides  the  plantation  in  which  as  afore- 
said, he  devised  his  widow  a  life  estate  for  one-third,  to  wit: 
the  farm  devised  by  him  to  his  son  Ezra  Hope,  containing,  &c., 
and  the  farm  devised  by  him  to  his  son  William,  containing, 
&c.,  as  by  the  will  will  appear ;  in  all  which  she  was  entitled  by 
law  to  her  right  of  dower,  (provided  she  renounced  all  interest 
under  the  will,)  and  also  to  the  one-third  of  the  personal  estate 
before  payment  of  the  legacies,  so  that  her  interest  in  the  estate 
32         v.12 
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of  the  deceased  under  the  will,  was  much  less  than  it  was  inde- 
pendently of  and  in  opposition  to  it.  Mrs.  Hope,  as  this  re- 
spondent knows  and  avers,  had  intended  to  renounce  all  in- 
terest under  the  will,  and  take  all  that  the  law  would  allow 
her,  and  in  order  to  induce  her  to  change  this  determination, 
complainant,  as  executor  and  residuary  legatee,  did  as  respon- 
dent alleges,  offer  and  agree,  that  if  she  would  stand  to  and 
abide  by  the  will,  she  should  have  the  one-third  of  all  the  per- 
sonal estate  of  the  testator,  before  payment  of  the  debts  and 
legacies;  accordingly  and  in  order  to  carry  this  agreement  into 
effect,  Abel  Alderson  aud  William  Nelson,  the  gentlemen  men- 
tioned in  said  bill  of  complaint,  appraised  all  the  personal 
property  of  the  testator,  and  complainant  delivered  over  to  Mrs. 
Hannah  Hope  the  articles  specified  in  said  bill  and  charged  to 
have  been  delivered,  with  a  full  knowledge  of  their  real  value, 
and  of  the  proportion  they  bore  to  the  value  of  the  whole  per- 
sonal  estate,  and  not  under  any  mistake  whatever  by  the  com- 
plainant or  the  said  Hannah,  who  was  not  at  that  time  very  old 
and  infirm,  and  unable  to  ascertain  the  value  of  the  property 
she  got,  but  on  the  contrary,  very  well  understood  her  own 
rights  and  the  responsibility  of  the  complainant  to  her,  and 
they  settled  the  same  as  a  strict  business  transaction,  and  acted 
upon  it  as  finally  adjusted  from  that  time,  being  not  long  after 
the  death  of  her  husband  in  1815,  up  to  the  period  of  the  death 
of  said  Hannah  Hope.  Eighteen  or  twenty  years  have  now 
elapsed  since  the  above  mentioned  distribution  of  the  estate 
of  Thomas  Hope,  deceased,  was  made,  and  during  all  that  time 
(until  of  late,)  complainant  has  acquiesced  in  the  settlement 
which  was  made  by  himself,  and  never  sought  or  demanded 
to  have  any  part  of  the  property  so  delivered,  or  its  value  re- 
turned or  refunded,  although  in  his  settlement  with  Mrs.  Hope 
for  the  rents  of  her  lands,  he  had  frequent  opportunities  of  cor- 
recting the  mistake,  if  any  such  had  existed.  But  on  the  con- 
trary, he  gave  her  his  notes  under  seal  for  the  full  amount  of 
the  rent  due  her,  without  making  any  deduction  on  account  of 
the  alleged  over-payment  of  her  legacy,  and  now  attempts  to 
£void  the  payment  of  said  notes  by  an  averment  that  he  never 
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intended  to  pay  them  when  he  gave  them.  Respondent  sub- 
mits to  this  honorable  court,  whether  complainant  should  be 
permitted  now,  after  the  death  of  Mrs.  Hope,  and  without  any 
allegation  of  fraud,  and  without  having  discovered  any  new 
fact  of  which  he  was  not  before  conversant,  to  open  a  trans- 
action on  which  he  has  slept  for  eighteen  years,  to  the  preju- 
dice of  a  third  party  to  the  settlement.  Respondent  claims  the 
benefit  of  the  act  of  limitations,  passed  and  enacted  by  the 
General  Assembly  of  Maryland  in  the  year  seventeen  hundred 
and  fifteen,  and  relies  upon  it  as  barring  forever  all  demands 
of  complainant  for  the  alleged  over-payment  to  Mrs.  Hannah 
Itope  of  her  legacy,  and  as  also  a  full  bar  to  the  whole  of  the 
pretended  account  exhibited  by  the  complainant  with  his  said 
bill.  Further  answering  respondent  admits,  that  complainant 
and  his  mother,  Mrs.  Hannah  Hope,  lived  together  in  the 
house  which  was  owned  by  them  jointly  under  the  will,  and 
that  complainant  occupied  and  cultivated  the  entire  farm,  in- 
cluding the  part  devised  to  his  mother,  which  was  never  laid 
off,  but  was  an  undivided  third  of  the  whole,  and  that  the  three 
several  bills  obligatory  referred  to  in  said  bill  of  complaint, 
were  given  by  complainant  to  Mrs.  Hope,  in  payment  of  the 
rent  due  by  him  for  the  use  and  occupation  of  her  portion  of 
the  farm,  from  the  death  of  complainant's  father  to  the  year 
eighteen  hundred  and  twenty-one,  comprising  a  period  of  about 
six  years ;  for  the  two  first  of  which  he  allowed  her  the  rent 
of  one  hundred  dollars  per  annum,  and  for  the  other  four  years 
eighty  dollars  per  annum.  But  respondent  denies  that  at  the 
time  of  giving  said  bill  obligatory,  complainant  had  any  claim 
or  demand  against  Mrs.  Hope  for  the  trouble  and  expense  of 
boarding  and  providing  for  her,  (as  he  alleges  in  his  bill,)  or 
on  any  other  account  whatsoever,  which  he  was  then  entitled 
to  deduct  from  the  money  rent  reserved  for  the  use  of  her  lands, 
or  which  he  can  now  set-off  against  said  bills  obligatory.  He 
denies  that  any  debt  or  claim  for  the  boarding  of  Mrs.  Hope, 
has  accrued  either  before  or  since  the  execution  of  said  bill* 
obligatory,  which  has  not  been  fully  adjusted  and  satisfied.  For 
in  point  of  fact  respondent  says,  that  the  boarding  of  Mrsi 
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Hope  was  taken  into  consideration  in  the  settlement  for  the 
rent  due  her,  he  having  agreed  to  furnish  her  with  boarding  in 
addition  to  the  annual  rent  reserved  in  money,  as  (he  conside- 
ration for  the  use  and  occupation  of  her  lands,  and  then  said 
notes  or  bills  were  given  by  him  for  the  nett  balance  due  her 
in  money,  over  and  above  the  expense  of  her  board,  and  that 
the  said  notes  were  not  given  as  is  falsely  alleged,  to  gratify  the 
caprice  of  a  peevish  and  fretful  old  woman,  but  on  payment  of 
a  just  and  honest  debt,  which  the  complainant  then  owed  to  his 
mother,  and  sought  by  all  his  artifices  to  reduce  and  diminish, 
as  the  relinquishment  of  interest  shews,  as  well  as  the  indul- 
gence in  time.  As  conclusive  evidence  whereof,  respondent 
begs  leave  to  refer  your  Honors  to  articles  of  agreement  en- 
tered into  between  said  Hannah  Hope  and  complainant,  in 
April  eighteen  hundred  and  eighteen,  at  which  time  the  terms 
on  which  complainant  farmed  and  occupied  her  third  of  the 
plantation  were  first  reduced  to  writing,  and  he  herewith  files 
a  copy  of  said  articles  marked  respondents  exhibit  A,  which  he 
prays  may  be  taken  as  a  part  of  this  answer.  Prior  to  this  time 
complainant  had  rented  of  Mrs.  Hope  by  parol,  and  there  is  no 
written  evidence  of  their  contract.  But  these  articles  contain 
and  shew  the  terms  on  which  the  complainant  had  farmed  the 
premises  previously  to  the  year  eighteen  hundred  and  eighteen, 
and  in  every  way  correspond  with  the  verbal  lease  under  which 
he  held  from  the  death  of  the  late  Thomas  Hope,  until  the  date 
of  these  articles  of  agreement,  excepting  that  the  rent  reserved 
in  money  was  then  reduced  from  one  hundred  dollars  per 
annum  to  eighty  dollars.  From  these  articles  of  agreement,  it 
appears  that  complainant  was  to  occupy  and  farm  the  whole 
of  the  plantation  of  which  as  aforesaid,  Mrs.  Hope  owned  an 
undivided  third,  and  was  to  pay  her  eighty  dollars  in  money, 
and  was  also  to  furnish  her  amongst  other  things,  particularly 
specified,  with  "house  room,  flour,  meal,  meat  and  fowls,  for 
the  use  of  her  table,  and  a  horse  to  ride  on,  &c."  And  re- 
spondent avers,  that  these  articles  though  only  originally  in- 
tended, as  would  appear  from  their  face,  to  have  effectfor  three 
years,  remained  as  a  continuing  and  subsisting  agreement  until 
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Mrs.  Hope's  death,  excepting  as  altered  in  some  trivial  par- 
ticulars by  the  writing  annexed  thereto,  bearing  date  August 
eighteen  hundred  and  twenty-two,  a  copy  of  which  is  also 
herewith  filed  as  part  of  this  answer*  As  regards  the  boarding 
of  the  negroes  belonging  to  Mrs.  Hope,  with  which  complainant 
has  charged  her  in  the  account  filed  by  him  marked  exhibit  B, 
respondent  denies  that  it  is  a  just  and  proper  charge,  and  says, 
that  during  all  the  time  for  which  she  is  charged  with  their 
boarding,  these  negroes  were  almost  constantly  in  the  employ 
of  complainant,  and  were  used  by  him  as  his  own;  that  the 
value  of  services  rendered  by  them  was  far  more  than  equiva- 
lent to  the  expense  of  keeping  them,  and  if  there  was  an  in- 
debtedness on  either  part  in  regard  to  said  negroes,  it  was  an 
indebtedness  on  the  part  of  complainant  for  their  hire;  but  as 
he  was  her  son,  Mrs.  Hope  never  made  any  charge  against  him 
for  their  services,  unless  she  may  have  taken  it  into  considera- 
tion in  the  final  distribution  of  her  property  among  her  chil- 
dren. Further  answering  respondent  says,  that  he  married 
one  of  the  daughters  of  Mrs.  Hannah  Hope,  and  be  admits 
that  in  less  than  a  year  after  the  execution  of  said  bills  obli- 
gatory, she  signed  and  delivered  them  over  to  respondent  as  a 
gift  to  him  and  his  wife,  without  any  other  consideration  than 
the  natural  love  and  affection  she  bore  them,  and  her  wish  to 
make,  what  she  claimed,  a  fair  and  proper  distribution  of  her 
property  before  her  death,  and  of  which  said  distribution  the 
complainant  was  not  only  fully  apprised,  but  as  party  thereto, 
and  accepting  gifts  and  bounties  under  the  same  ;  against  the 
fairness  of  this  distribution,  the  complainant,  Thomas  Hope, 
should  be  the  last  to  make  complaint,  for,  independently  of  his 
mother's  right  to  dispose  of  her  property  as  she  pleased,  re- 
spondent avers,  that  she  gave  complainant  the  use  of  her  ne- 
groes during  her  life,  without  hire,  one  hundred  dollars  in 
money  and  a  valuable  horse,  and  released  him  from  the  pay- 
ment of  interest  on  the  bills  obligatory,  referred  to  by  com- 
plainant, from  their  date  until  one  year  after  her  death.  These 
furnish  a  fund  sufficient  to  discharge  all  his  fancied  claims 
against  Mrs*  Hope,  and  until  it  is  exhausted,  he  can  have  no* 
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pretext  for  demanding  payment  from  her  assignees.  But  re- 
spondent denies,  that  the  assignment  was  made  to  him  with- 
out the  knowledge  of  complainant,  who,  as  he  avers,  had 
notice  of  the  fact  either  at  the  time  or  within  a  very  short  period 
afterwards,  and  less  than  a  year  after  it  was  made,  and  before 
then,  of  her  intention  to  make  said  assignments.  He  denies 
the  allegation,  that  Mrs.  Hope  did  not  leave  sufficient  pro* 
perty  to  pay  her  just  debts,  and  states  his  belief,  that  she  left 
no  debts  unpaid  except  perhaps  her  shoemaker's  bill,  to  the 
amount  of  a  few  dollars,  or  some  such  trifling  matter.  And 
he  denies  and  resists  the  right  claimed  by  complainant  in  his  bill 
to  set-off  against  or  deduct  from  said  bills  obligatory,  or  from 
the  judgments  which  respondent  as  assignee  has  obtained 
thereon  in  Harford  county  court,  any  debt,  claim  or  demand, 
which  he  either  has  or  claims  to  have  against  Mrs.  Hope, 
accruing  subsequently  to  the  assignment,  and  respondent  refers 
to  the  solemn  oath  of  the  complainant's  mother  annexed  to  the 
said  bills  obligatory,  as  shewing  that  no  just  discounts,  off-sets 
or  payments  in  regard  to  them,  existed  at  the  time  of  the  said 
assignments.  But  as  a  full  and  conclusive  answer  to  all  said 
bill  of  complaint,  other  than  and  except  such  parts  thereof  at 
relate  to  the  alleged  over-payment  to  Mrs.  Hannah  Hope  of  the 
legacy  bequeathed  to  her  by  Thomas  Hope,  Senior,  and  com- 
plainant's right  to  set-off  said  alleged  over-payment  against  the 
bills  obligatory,  referred  to  in  said  bill  of  complaint,  and  which 
is  itself  barred  by  the  statute  of  limitations  and  the  lapse,  of 
time,  herein  before  relied  on  as  a  part  of  this  answer,  re- 
spondent saith,  that  he  instituted  suits  at  law  in  Harford 
county  court  on  the  three  several  bills  obligatory,  mentioned 
in  said  bill  of  complaint,  and  at  the  August  term  of  said  courtr 
in  the  year  eighteen  hundred  and  thirty-five,  obtained  judg- 
ments thereon,  and  that  at  the  trial  of  said  suits  at  law,  all  and 
singular  the  matters  and  things  and  circumstances  in  said  bill 
set  forth,  and  on  which  complainant  grounds  his  prayer  for 
relief  in  the  premises,  except,  as  aforesaid,  so  much  of  said 
bill  as  relates  to  Mrs.  Hope's  legacy,  were  presented  by  the 
pleadings  and  issues  joined  by  the  parties,  and  were  fully 
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weighed,  considered  and  determined,  as  by  copy  of  the  record 
thereof  herewith  filed  as  part  of  this  answer  will  more  fully  ap- 
pear. Respondent  denies,  that  complainant  was  prevented  by 
technical  difficulties  from  availing  himself  of  said  circumstances 
as  a  defence  to  said  suits  at  law,  but  on  the  contrary  avers, 
that  all  and  singular  said  matters  and  things,  except  as  herein 
before  excepted,  being  the  pretended  claim  for  over-payment 
of  legacy,  were  fully  brought  before  the  court  and  jury,  and 
said  suits  at  law  were  decided,  and  said  judgments  were  ren- 
dered in  favor  of  this  respondent,  upon  the  true  and  substantial 
merits  of  the  cases,  and  agreeably  with  the  laws  of  the  land  and 
the  equity  and  right  of  the  matter.  Respondent  thereupon 
submits  to  this  honorable  court,  whether  the  said  questions 
having  been  once  decided  in  suits  between  the  same  parties, 
by  a  court  of  competent  jurisdiction,  complainant  can  again 
put  the  same  matters  in  issue,  and  whether  he  is  not  forever 
barred  of  the  relief  prayed  in  his  said  bill  of  complaint  in  re- 
lation to  said  matters. 

The  exhibit  A,  referred  to  in  the  answer,  was  not  filed  in 
the  Court  of  Chancery. 

The  defendant  filed  with  his  answer  a  transcript  of  the 
record  in  his  action  at  law  against  the  complainant,  upon  the 
complainant's  bond  to  Hannah  Hope,  assigned  to  the  defendant, 
in  which  the  said  Thomas  Hope  had  pleaded  payment,  and  ac- 
count in  bar  filed  ;  the  plaintiff  at  law  replied,  non-payment  and 
issue;  account  in  bar  denied,  and  issue ;  limitations  to  account 
in  bar,  rejoinder  and  issue ;  accord  and  satisfaction  to  account 
in  bar,  general  rejoinder  and  issue.  The  account  in  bar  filed 
by  Thomas  Hope,  the  defendant  at  law,  was  from  1823  to 
1833,  for  the  boarding  of  Mrs.  H.  Hope,  her  servant  woman 
and  child,  and  keeping  two  cows,  taxes,  &c.,  crediting  her 
annually  with  rent  of  her  land  ;  and  also  charged  her  with 
$600  over-paid  in  the  distribution  of  Thomas  Hope,  Senior's 
estate.  It  appeared  by  the  bill  of  exception,  that  the  defendant 
Thomas  Hope,  at  the  trial  of  the  action  at  law,  had  offered 
proof  that  Mrs.  Hope  was  indebted  to  him  in  the  sum  of  six 
hundred  dollars  for  money  over-paid  her  on  account  of  a  legacy 
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bequeathed  to  her  by  her  late  husband,  of  whose  will  the  de- 
fendant was  executor,  and  that  upon  the  objection  of  the 
plaintiff  at  law,  Thomas  Hutchins,  to  the  admissibility  of  the 
evidence  so  offered,  it  was  rejected  by  the  county  court. 

Upon  the  suggestion  of  the  complainant,  this  cause  was 
removed  to  the  Court  of  Chancery,  where  the  defendant  moved 
for  a  dissolution  of  the  injunction.  On  the  26th  of  April, 
1841,  the  Chancellor  (Bland)  continued  it  until  final  hearing 
or  further  order.  The  defendant  in  equity  appealed  to  this 
court. 

The  appeal  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Archer,  Dorsey,  Chambers  and  Spence,  J. 

By  Constable  for  the  appellant,  and 
By  O.  Scott  for  the  appellee. 

Spence,  J.  delivered  the  opinion  of  the  court. 

If  the  answer  swears  away  or  denies  the  equity  stated  in  the 
bill,  the  injunction  will  be  dissolved ;  but  if  the  equity  be 
admitted  or  is  not  denied,  or  if  new  matter  is  set  up  in  the 
answer  by  way  of  avoidance  of  any  material  allegation  in  the 
bill,  the  injunction  will  be  continued  until  the  final  hearing  or 
further  order. 

In  this  case,  one  of  the  material  allegations  in  the  bill  is, 
that  in  the  settlement  of  the  estate  of  Thomas  Hope,  made  be- 
tween the  complainant,  who  was  executor  of  said  testator,  and 
Hannah  Hope,  who  was  a  legatee  under  the  will  of  Thomas 
Hope,  who  assigned  the  notes  mentioned  in  these  proceedings 
to  the  respondent,  that  from  inadvertence  and  mistake,  he  the 
said  complainant  over-paid  the  said  Hannah  Hope  the  sum  of 
six  hundred  dollars. 

The  answer  admits,  that  Mrs.  Hope  received  the  property 
mentioned  in  this  allegation  in  the  bill,  but  denies  that  it  was 
any  more  than  she  was  entitled  to,  and  by  way  of  avoidance 
of  the  same  makes  this  averment :  "  Mrs.  Hope,  as  the  respon- 
dent knows  and  avers,  had  intended  to  renounce  all  interest 
under  the  will,  and  take  all  that  the  law  would  allow  her,  and 
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in  order  to  induce  her  to  change  this  determination,  the  com- 
plainant as  executor  and  residuary  legatee,  did,  as  respondent 
alleges,  offer  and  agree,  that  if  she  would  stand  to  and  abide 
by  the  will,  she  should  have  one  third  of  all  the  personal  estate 
of  the  testator,  before  payment  of  the  debts  and  legacies." 

This  agreement  set  up  in  the  answer,  is  a  distinct  fact,  set 
up  in  avoidance  or  discbarge,  and  the  answer  alone  will  not 
support  it.  In  such  case  the  defence  must  be  made  out  by 
proof.     Ringgold  vs.  Ringgold,  1  Harr.  and  Gill,  81. 

The  plea  of  limitation  was  relied  on  in  the  argument  as  a 
sufficient  ground  to  dissolve  the  injunction;  but  we  think  dif- 
ferently, and  therefore  affirm  the  Chancellor's  order,  and 
remand  the  cause,  that  such  further  proceedings  may  be  had 
therein  as  the  nature  of  the  case  may  require. 

ORDER  AFFIRMED  AND  CAUSE  REMANDED. 


Nimrod  Cromwell  vs.  The  State. — December,  1841. 

The  reservation,  "that  further  and  other  remedy  may  be  provided  by  law  in 
the  premises  as  the  Legislature  may  enact,"  contained  in  the  act  of  1804, 
chap.  55,  sec.  3,  a  part  of  the  amended  constitution  of  this  State,  relating 
to  the  removal  of  criminal  causes,  was  intended  specifically  to  authorise  a 
detailed  system,  prescribing,  the  "manner  and  terms,"  to  be  observed  by 
parties  entitled  to  the  right. 

The  act  of  1805,  chap.  65,  sec.  49,  is  not  repugnant  to  the  act  ot  1804,  chap. 
55,  sec.  3. 

It  is  only  a  plain  and  palpable  contradiction  of  their  enactments,  that  wiU  in- 
dues the  court  to  say  that  one  act  of  the  General  Assembly  violates  another. 

Writ  of  Error  to  Baltimore  City  Court. 

Indictment  against  the  appellant  for  an  assault  and  battery, 
found  at  February  term,  1841.  At  June  term,  1841,  the  tra- 
verser suggested  to  the  court  in  writing  and  upon  oath,  that  he 
could  not  have  a  fair  and  impartial  trial  in  Baltimore  city  court, 
and  prayed  a  removal  of  the  record  to  some  adjoining  county 
court.  But  the  judges,  (Brick,  C.  J.,  Nisbet  and  Wob- 
thjngton,  A.  J.,)  no  other  proof  being  offered  to  them  but 
33        v.12 
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the  suggestion  and  affidavit  aforesaid,  refused  to  order  the  re- 
moval, upon  which  the  appellant  sued  out  a  writ  of  error. 

By  the  amended  constitution,  1804,  chap.  55,  sec.  3,  it  is 
enacted,  that  if  any  party  presented  or  indicted,  &c,  shall 
suggest  in  writing  to  the  court  in  which  such  prosecution  is 
depending,  that  a  fair  and  impartial  trial  cannot  be  had  in  such 
court,  it  shall  and  may  be  lawful  for  the  said  court  to  order  and 
direct  the  record  of  their  proceedings  in,  &c.,  to  be  transmitted 
to  the  judges  of  any  adjoining  county  court  for  trial,  &c.,  pro- 
vided that  such  further  and  other  remedy  may  be  provided  by 
law  in  the  premises,  as  the  Legislature  may  direct  and  enact 

By  the  act  of  1805,  chap.  65,  sec.  49,  it  is  enacted,  that  no 
prosecution  now  depending  or  hereafter  to  be  instituted,  shall 
be  removed,  unless  after  indictment  being  found,  the  person  or 
persons  against  whom  said  indictment  shall  be  found,  shall 
suggest  in  writing,  supported  by  affidavit  or  other  proper  evi- 
dence, that  a  fair  and  impartial  trial  cannot  be  had,  that  then 
it  shall  be  lawful  for  the  said  court,  in  their  discretion,  to  order 
and  direct  the  record,  &c,  to  be  transmitted  to  the  judges  of 
the  adjoining  county  court,  before  whom,  &c. 

By  the  act  of  1809,  chap.  138,  sec.  20,  where  a  party  sug- 
gests by  affidavit,  that  a  fair  and  impartial  trial  cannot  be  had 
in  the  court  where  the  indictment  is  found,  "such  court  shall 
P  order  the  record  of  the  proceedings  in  said  prosecution  to  be 
"transmitted  to  the  court  having  criminal  jurisdiction  of  any 
"adjoining  county,"  &c. 

By  the  act  of  1840,  chap.  211,  passed  8th  March,  1841,  it 
was  enacted,  "that  so  far  as  relates  to  Baltimore  city  court,  the 
20th  section  of  the  act  of  1809,  chap.  138,  entitled,  an  act, 
&c.,  be  and  the  same  is  hereby  repealed,  and  that  the  49th 
section  of  the  act  of  November  session  1805,  chap.  65,  enti- 
tled, an  act,  &c.,  be  and  the  same  is  hereby  declared  to  be  in 
full  force  and  effect,  so  far  as  relates  to  said  Baltimore  city 
court. 

This  writ  of  error  was  argued  before  Buchanan,  C.  J.,  Ste* 
PHEN,  Archer,  Dorsey,  Chambers  and  Spence,  J. 


Digitized  by  VjOOQIC 


OF  MARYLAND.  259 


Cromwell  w.  The  State.— 1841. 


By  T.  Y.  Walsh  for  the  appellant,  who  maintained,  that  the 
feet  of  1840,  chap.  211,  was  unconstitutional  so  far  as  it  invests 
the  judges  of  the  city  court  with  discretion  to  refuse  to  remove 
a  cause. 

That  the  act  of  1805,  chap.  65,  was  also  unconstitutional ; 
that  the  act  of  1804  was  imperative  on  the  courts,  until  the 
Legislature  provided  some  other  remedy  for  a  party  indicted, 
to  aid  him  in  and  secure  to  him  the  privilege  of  removing 
Cause.  The  act  of  1805  was  no  remedy ;  it  gave  no  relief  to 
the  prisoner;  it  was  a  restriction  upon  his  rights  under  the  con* 
stitution  as  amended  in  1804. 

By  Richardson,  for  the  State — • 

I  take  no  objection  to  this  writ  of  error,  that  it  Was  sued  out 
before  final  judgment;  before  sentence.  There  is  an  important 
practical  question  involved  in  it,  which  we  are  desirous  of 
having  finally  decided,  and  as  speedily  as  may  be. 

If  a  broad  privilege  is  confirmed  by  the  act  of  1804, 1  agree 
that  it  cannot  be  restricted  by  a  single  act  of  the  Legislature* 
But  is  the  49th  section  of  that  act  obligatory ;  mandatory  upon 
the  courts  of  original  jurisdiction,  or  is  it  merely  permissive. 
It  says,  it  shall  and  may  be  lawful  for  the  courts  to  remove — is 
this  imperative  or  discretionary  ?  It  must  be  discretionary,  for 
the  Legislature  is  authorised  by  a  single  act,  without  altering 
the  constitution,  to  provide  another  and  further  remedy  in  the 
premises.  What  is  such  further  and  other  remedy?  A  remedy 
for  what?  That  the  Legislature  may  impose  some  restriction 
is  decided.  6  Hart.  Sf  John.  270.  It  means,  that  the  Legis- 
lature may  remedy  the  evils  resulting  from  the  change  of  the 
constitution  as  provided  by  the  act  of  1804,  and  hence  the  act 
of  1841  is  clearly  constitutional* 

Chambers,  J.,  delivered  the  opinion  of  this  court* 

The  court  consider  the  case  of  Dashiell  and  the  State,  6  H. 

4*  /.  268,  conclusive  upon  this  question.    It  is  there  said  "the 

act  of  1805  does  not  attempt  to  deprive  the  party  of  this  right, 

but  only  points  out  the  manner  and  terms  upon  which  it  shall 
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be  enjoyed.  It  is  not  repugnant  to  the  act  of  1804,  but  only 
directs  in  detail  bow  the  general  provisions  of  that  act  shall  be 
carried  into  operation." 

Without  the  aid  of  such  decisive  authority,  it  would  require 
the  most  plain  and  palpable  contradiction  in  the  two  enactments 
to  force  upon  the  court  the  conclusion,  that  the  act  of  1804 
was  violated  by  the  provisions  of  the  act  of  1805,  passed  as  it 
was  by  the  same  Legislature  who  adopted  and  ratified  the  act 
of  1804,  thereby  making  it  a  part  of  the  constitution,  not  only 
at  the  very  moment  when  they  had  thus  re-enacted  it,  but  by 
the  very  act  which  was  designed  to  carry  out  into  full  operation 
and  effect  the  system  which  it  was  intended  to  introduce. 

We  are  driven  to  no  such  imperative  necessity,  but  are  of 
opinion,  that  the  reserved  power  to  legislate  further  in  the  prem- 
ises, was  intended  specifically  to  authorise  a  detailed  system, 
prescribing  the  "manner  and  terms"  to  be  observed  by  parties 
who  are  entitled  to  the  right. 

JUDGMENT  AFFIRMED. 


The  State  of  Maryland  vs.  John  Price.—  December,  1841. 

Where  the  enacting  clause  of  a  penal  aet  contains  an  exception,  it  is  not  in- 
dispensable that  an  indictment  framed  under  it  should  set  forth  an  express 
negation  of  it. 

Where  the  charge  preferred  ex  natura  r§i,  as  conclusively  imports  a  negation 
of  the  exception,  as  if  such  negative  had  been  in  express  terms,  no  rule  of 
construction  requires  more. 

Where  exceptions  are  in  the  enacting  part  of  a  law,  it  must  appear  in  the 
charge,  that  the  defendant  does  not  fall  within  any  of  them.  A  ease  mart 
be  averred  which  brings  the  defendant  within  the  act.  That  a  faro  table 
is  not  a  billiard  table,  is  a  fact  of  such  notoriety  as  to  be  within  the  know- 
ledge of  the  community  at  large ;  and  hence  there  is  no  presumption  of  law 
or  fact  which  will  prevent  the  court  from  judicially  knowing  what  a  faro 
table  is. 

If  a  billiard  table,  which  is  excepted  from  the  penalties  of  the  act,  were  in  fact 
used  as  faro  table,  ipso  facto,  it  would  lose  the  immunity  conferred  upon  it. 

Appeal  from  Baltimore  county  court. 
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This  was  an  indictment  charging  that  the  appellee  on,  &c.y 
at  &c,  "  unlawfully  did  keep  a  certain  gaming  table  called 
a  faro  table,  at  which  said  gaming  table,  unlawfully  kept  as 
aforesaid,  the  game  of  faro  was  then  and  there  unlawfully 
played  for  money,  against  the  act  of  Assembly  in  such  case 
made  and  provided,  and  against,"  &c. 

The  traverser  demurred  to  the  indictment,  in  which  the  State 
joined,  and  the  county  court  sustained  the  demurrer.  The 
case  was  brought  up  on  writ  of  error  by  the  State,  and  was 
argued 

Before  Stephen,  Dobsey,  Chambers  and  Spence,  J. 

The  act  of  1826,  ch.  88,  under  which  the  indictment  was 
found,  enacted,  that  "  every  person  who  shall  be  duly  con- 
'victed  of  keeping  any  E.  O.  table,  or  any  other  kind  of 
*  gaming  table,  (billiard  tables  excepted,)  at  which  the  game  of 
1  Pharo,  Equality,  or  any  other  game  of  chance  shall  be  play- 
'  ed  for  money,  shall  for  the  first  offence  forfeit  and  pay,"  &c* 

By  Boyle,  D.  A.  G.  for  the  State— 

Who  maintained  that  the  indictment  sufficiently  negatived 
the  exceptions  in  the  act  of  1826,  that  a  faro  table  was  not  a 
billiard  table. 

By  Handy,  Pitts  and  Richardson  for  the  appellee. 

The  negative  words  of  the  statute  found  in  the  enacting 
clause  must  be  followed  in  the  indictment.  1  Chitty  Grim. 
Law,  190,192;  1  Burr.  152;  1  D.  8f  E.,  84;  Archb.  Crim. 
Prac.'  21,  20.  The  indictment  should  conclude  against  the 
form  of  the  act,  and  not  against  the  act  of  Assembly.  2  East. 
Rep.  332  ;  7  Massa.  9.  This  offence  was  unknown  to  the 
common  law,  neither  keeping  a  table  nor  gaming  was  pun- 
ishable. The  offence  at  common  law  was  keeping  a  gaming 
house,  a  nuisance  tending  to  the  destruction  of  good  morals. 
This  is  a  statutable  offence,  and  the  exception  in  the  body  of 
the  act  is  a  part  of  the  legislative  description  of  the  thing  in- 
tended to  be  prohibited,  and  hence  the  very  words  of  the  act 
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ought  to  be  used.  1  Barn,  and  Aid.  99  ;  1  Russ.  and  Ryani 
321 ;  7  D.  and  E.  18.  Hence,  the  exception  ought  to  be  nega- 
tived. The  court  cannot  judicially  know  what  a  faro  table  is. 
They  cannot  know  that  it  is  not  a  billiard  table,  nor  can  they 
look  out  of  the  indictment  for  the  description  of  the  offence. 

Dorsey,  J.  delivered  the  opinion  of  this  court. 

The  correctness  of  the  judgment  of  the  county  court,  it  if 
asserted  by  the  appellee,  is  fully  established  by  the  general  prin- 
ciple, as  stated  in  Archh.  Or.  PI.  21,  and  other  elementary  wri- 
ters upon  the  subject,  "that  if  there  be  any  exception  contained 
in  the  same  clause  of  the  act,  which  creates  the  offence,  the  in- 
dictment must  shew,  negatively,  that  the  defendant  or  subject 
of  the  indictment  does  not  come  within  the  exception."  If 
the  meaning  of  this  rule  be,  as  is  contended,  that  the  indict- 
ment must  contain  an  express  negation  of  the  exception,  it  is 
not  warranted  by  a  fair  construction  of  the  opinions  of  the 
court,  in  the  cases  referred  to,  as  its  basis.  In  announcing 
such  a  principle,  the  court  must  be  understood  as  asserting  it 
in  reference  to  the  cases  then  before  it,  and  those  of  a  similar 
chaiacter.  In  all  of  which  it  will  be  found  that,  but  for  such 
negation,  the  guilt  of  the  accused  would  not  conclusively  ap- 
pear. Under  the  exception  he  might  be  innocent,  although 
every  allegation  against  him  be  fully  proved.  The  rule,  in  such 
cases,  and  in  such  only  has  it  ever  been  declared  from  the 
bench  in  any  reported  case  that  we  can  find,  is  undeniably  true. 
But  to  apply  it  to  a  case  like  the  present,  where  the  charge 
preferred,  ex  natura  rei3  as  conclusively  imports  a  negative  of 
the  exception,  as  if  such  negative  had  been  in  express  terms, 
would  violate  the  soundest  principles  of  construction ;  and  give 
to  the  rule  an  universality  of  operation  which  its  terms  do  not 
import,  and  was  never  contemplated  in  the  decisions  or  com- 
mentaries to  which  it  owes  its  birth.  The  true  rule  upon  the 
subject  is  thus  given  by  Lard  Mansfield,  in  Rex  vs.  JarviSj 
HiL  Term,  30,  Geo.  2,  reported  in  note,  (k)  in  King  vs.  Stone, 
1  East.  644,  "where  exceptions  are  in  the  enacting  part  of  a 
Jaw,  it  must  appear  in  the  charge,  that  the  defendant  does  nof 
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fall  within  any  of  them."  And  in  Spiers  vs.  Parker,  1  T.  R. 
141,  "the  plaintiff  must  aver  a  case,  which  brings  the  defend- 
ant within  the  act."  To  sustain  the  doctrine  contended  for  by 
the  appellant — if  a  statute  were  passed,  making  "the  malicious 
killing  of  cattle,  except  horses,"  a  felony :  and  an  indictment 
charged  the  malicious  killing  of  a  cow,  it  would  be  defective, 
unless  it  negatived  the  exception,  by  stating  that  the  cow  was 
not  a  horse.  An  allegation  so  useless,  not  to  say  absurd,  can- 
not be  required  by  any  technicality  either  in  civil  or  criminal 
pleading. 

But  it  is  urged  by  the  counsel  of  the  appellee,  that  the  court 
cannot  judicially  know  what  a  billiard  table  is,  or  that  it  is  not 
the  table  at  which  the  game  of  faro  is  usually  played.  To  such 
a  proposition  we  cannot  yield  our  assent.  We  know  of  no 
recognized  presumption  either  of  law  or  fact,  that  imputes  to 
the  court  an  ignorance  of  a  matter,  like  the  present,  of  such 
notoriety  as  to  be  within  the  knowledge  of  the  community  at 
large.  And  we  feel  perfectly  warranted  in  assuming  to  our- 
selves such  a  knowledge  upon  the  subject,  as  enables  us  to 
declare  that,  in  excepting  billiard  tables,  the  Legislature  did  not 
design  to  authorise  their  being  kept  for  the  playing  thereon,  of 
the  game  of  faro  for  money;  (the  authority  so  to  use  tbem 
being  a  corollary  of  the  doctrine  contended  for  by  the  appellee,) 
but  that  the  moment  they  are  so  appropriated,  they,  ipso  facto, 
pro  hac  vice,  lose  the  immunities  conferred  on  them  by  the 
exception ;  and  cease  to  be  billiard  tables  in  the  eye  of  the 
law.  When,  therefore,  the  charge  in  the  indictment  demon- 
strates, that  the  gaming  table  complained  of  could  not  be  a 
billiard  table,  was  it  not  superfluous  to  have  added  an  allega- 
tion to  that  effect  ? 

The  objection  taken  to  the  indictment,  that  it  does  not 
describe  the  offence  with  sufficient  certainty  and  conformity  to 
the  language  used  in  the  act  of  Assembly,  cannot  be  sustained. 
The  offence  is  charged  in  the  very  words  of  the  act  of  Assembly, 
by  which  it  is  created,  with  the  additional  words,  "called  a  faro 
table,"  which  detract  nothing  from  the  sufficiency  of  the  descrip- 
tion of  the  offence,  otherwise  set  forth  in  the  indictment.     The 
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prohibition  in  the  act  of  Assembly,  is  thekeeping  of  a  gaming  ta- 
ble, at  which  the  game  of  Pharo,  Equality  or  any  other  game  of 
chance  shall  be  played  for  money.  The  charge  in  the  indict- 
ment is,  that  the  accused  "unlawfully  did  keep  a  certain 
gaming  table,  called  a  faro  table,  at  which  said  gaming  table, 
unlawfully  as  aforesaid,  the  game  of  faro  was  then  and  there 
unlawfully  played  for  money."  The  only  difference  between 
the  language  of  the  act  and  that  of  the  indictment  is,  that  in 
the  latter  it  is  alleged  that  the  gaming  table  was  called  a  faro 
table.  Such  an  allegation  in  no  wise  impairs  the  indictment, 
which  is  perfect  without  it ;  and  even  if  it  be  not  wholly  re- 
jected as  surplusage,  its  only  possible  effect  would  be  to 
impose  upon  the  prosecution  the  necessity  of  proving,  at  the 
trial,  that  the  gaming  table  complained  of  was  called  a  faro 
table.  Totally  unlike  the  present  is  the  case  of  Rex  vs.  Craven, 
1  Russ.  and  Ryan,  14,  relied  on  in  support  of  this  objection. 
There  the  felony,  created  by  the  statute,  was  the  stealing 
of  a  bank  note,  or  promissory  note,  for  the  payment  of  money. 
The  charge  in  the  indictment  was,  the  stealing  of  "  a  certain 
note  commonly  called  a  bank  note."  And  the  court  say, 
"  that  in  the  first  special  description  of  the  property  stolen,  it 
being  stated  only  to  be  a  note,  was  not  sufficient ;  the  words 
of  the  act  being  bank  note  or  promissory  note  for  the  payment 
of  money.  And  that  the  addition  "  commonly  called  a  bank 
note,"  "  did  not  aid  such  original  wrong  description."  In  the 
case  at  bar,  there  was  no  original  wrong  description  which 
required  aid  from  the  words  that  were  added.  On  the  con- 
trary, the  indictment  described  with  technical  accuracy,  in  the 
very  language  of  the  act  of  Assembly,  the  offence  committed, 
and  such  description  was  neither  aided  nor  impaired  by  the 
additional  words  unnecessarily  used. 

The  judgment  of  the  county  court  is  reversed  and  the  cause 
remanded  thereto. 

JUDGMENT  BEVEB8ED  AND  PROCEDENDO  AWARDED. 
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William  Slater  vs.  William  M.  F.  Magraw  and  George 
H.  Dutton. — December,  1841. 

Where  the  language  of  a  contract  is  equivocal  and  ambiguous,  regard  is  always 
to  be  had  to  the  subject  matter  about  which  the  parties  are  stipulating,  and 
such  a  construction  of  the  terms  used  is  to  be  adopted,  as  will  carry  their 
intention  folly  into  effect ;  but  where  a  party  expressly  contracts  as  security, 
he  is  not  to  be  treated  as  principal. 

The  rule  is  well  settled,  that  where  the  interest  of  the  parties  is  several,  and 
the  language  of  the  covenant  is  joint,  the  right  of  action  founded  upon  it 
is  several.  Where  the  interest  is  joint,  the  action  must  be  joint,  though 
the  covenant  in  terms  appears  to  be  joint  and  several. 

The  breach  assigned  in  covenant  should  be  within  the  terms  or  the  legal  effect 
of  the  instrument  declared  on. 

Where  M  gave  his  receipt  under  seal  for  the  purchase  money  of  a  slave  for 
a  term  of  years,  sold  by  him ;  and  in  the  same  instrument  stipulated  to  give 
a  good  title  when  called  on ;  and  D  also  sealed  the  same  paper,  prefixing 
the  word  ••security"  to  his  name.  This  was  held  not  to  be  the  joint  cove, 
nant  of  both,  nor  the  joint  and  several  covenant  of  each  to  convey  a  good 
title.  That  M  was  the  principal,  and  D  the  surety ;  the  title  was  to  be  con* 
voyed  by  M,  and  not  by  D,  who  had  no  title. 

Neither  was  this  a  joint  covenant  that  M  should  convey,  nor  a  covenant  to 
deliver  the  negro. 

The  covenant  in  this  case  to  convey  the  title  was  the  covenant  of  M  alone ) 
and  the  covenant  of  D  a  several  one  in  the  character  of  security,  that  M 
should  make  the  title  when  called  on  for  that  purpose. 

Appeal  from  Harford  county  court. 

This  was  an  action  of  Covenant  commenced  on  the  18th 
December,  1838,  by  the  appellant  against  the  appellees. 

The  plaintiff  declared,  as  follows — 

1st  Count.  That  whereas  the  said  defendants,  on  the  26th 
July,  1838,  at,  &c.,  by  their  certain  agreement,  sealed,  &c.f 
covenanted  to  and  with  the  said  plaintiff,  that  they  the  said 
defendants,  when  thereto  requested,  would  convey  to  the  said 
plaintiff  a  good  title  to  a  certain  negro  slave  called  Upton,  to 
hold  the  said  negro  to  the  said  plaintiff  as  his  slave  for  the 
term  often  years  from  the  day  and  year  aforesaid.  Breach — that 
the  defendants,  though  often  requested,  have  not  conveyed,  &c. 

2nd  Count.  That  the  said  defendants  by,  &c.,  did  covenant 
with  the  said  plaintiff  jointly  and  severally,  on,  &c,  at  &c«j 
34        v.12 
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that  they  or  either  of  them  when  thereto  requested,  would  con- 
vey to  said  plaintiff  a  good  and  sufficient  title  to  a  certain  ne- 
gro boy  called,  &c,  to  hold  the  said  negro  to  the  said  plaintiff, 
as  his  slare,  for,  &c.  Breach — that  the  said  defendants,  al* . 
though  often  requested,  have  not,  nor  has  either  of  them  con- 
veyed to  the  said  plaintiff  a  good,  &c. 

3rd  Count.  The  said  defendants,  on,  &c,  at,  &c.,  cove- 
nanted to  and  with  the  said  plaintiff,  by,  &c.,  that  the  said 
Magraw  would  convey  to  said  plaintiff  a  certain  negro  boy,  • 
&c,  to  serve  said  plaintiff  as  his  slave,  for  the  term  of  ten  years, 
by  good  and  sufficient  title,  when  the  said  Magraw  should  be 
thereto  requested.  Breach — that  Magraw  y  although  often  re- 
quested, hath  hitherto  wholly  refused  to  deliver  said  negro  to 
said  plaintiff. 

4th  Count.  That  the  said  defendants  on,  &c.,  at,  &c.,  by, 
&c.,  covenanted  to  and  with  the  said  plaintiff,  that  the  said 
Magraw,  when  thereto  requested,  would  convey  to  said  plaintiff 
a  good  title  to  a  certain  negro  boy  named,  &c,  to  hold  the 
said  negro  boy  to  said  plaintiff,  as  his  slave  for,  &c.  Breach — 
that  Magraw  hath  not  conveyed  to  said  plaintiff  a  good  title  to 
said  negro,  to  hold  the  said  negro  to  said  plaintiff,  as  his  slave 
for,  &c. 

The  covenant  filed  with  the  declaration,  was  as  follows : — 
"Received,  July  26th,  1838,  of  William  Slater,  the  sum  of 
two  hundred  dollars,  in  full,  in  payment  for  my  negro  boy 
Upton,  to  serve  ten  years  as  a  slave  to  the  said  William  Slater 
of  Frederick  county,  State  of  Maryland.  Witness  my  hand 
and  seal,  this  26th  day  of  July,  1838.  I  do  hereby  obligate 
to  give  the  said  William  Slater  a  good  title  for  said  boy  when 
called  on.  W.  M.  F.  Magraw,  (Seal.) 

Security:  Geo.  H.  Dutton,       (Seal.)* 

The  defendants  demurred,  generally,  to  the  declaration,  in 
which  the  plaintiff  joined,  and  the  county  court  maintained  the 
demurrer.    The  plaintiff  appealed. 

ThjB  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Dorset,  Chambers  and  Spence,  J. 
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By  0.  Scott  for  the  appellant,  who  insisted  that  the  judg- 
ment ought  to  be  reversed — 

1st.  Because  from  the  covenant  of  appellees,  as  set  forth  in 
the  first  and  second  counts  of  the  nar,  and  shewn  in  oyer,  they 
were  bound  to  convey  the  negro  Upton,  as  alleged,  to  appellant. 

2nd.  Because  if  the  covenant  is  not  a  covenant  by  appellees 
to  convey  jointly  the  said  negro,  then  it  is  a  covenant,  that 
Magraw  shall  convey,  as  set  forth  in  the  third  and  fourth  counts. 

By  Constable  for  the  appellees. 

The  instrument  declared  upon  by  the  plaintiff  is  not  a  joint, 
but  the  several  covenant  of  each  of  the  defendants.  It  is  a 
covenant  by  Magrmo  to  convey  the  title  to  the  negro  boy,  and 
a  covenant  by  Dutton,  that  he  should  do  so.  The  covenants 
are  to  the  same  thing — both  relate  to  the  title  to  the  boy ;  but 
they  are  not  to  the  same  effect. 

The  whole  instrument  must  be  taken  together,  and  the  first 
part  of  it  shews,  that  Magraw  owned  the  negro  boy,  as  his 
individual  property ;  that  as  such  several  owner,  he  treated 
with  the  plaintiff,  made  the  sale  to  him,  and  received  the  mo- 
ney; and  therefore  covenanted  to  convey  the  title.  Now 
Dutton  was  clearly  no  party  to  the  sale.  He  did  not  undertake 
to  sell  or  convey  the  boy,  for  he  bad  no  interest  in,  or  title  to 
him,  but  expressly  contracted  as  security,  as  is  shewn  by  writ- 
ing that  word  opposite  his  signature.  What  then  is  the  legal 
effect  of  that  word,  in  the  connection  in  which  we  find  it  in 
this  instrument  ?  Is  it  not  a  several  covenant  to  this  effect :  "I 
'guarantee  the  performance  of  the  above  covenant  by  Magraw" 
This,  we  think,  would  be  the  covenant  of  a  "  security,9'  and 
apprehend,  that  the  ward  must  bave  the  same  legal  effect  as 
the  contract  would,  were  it  written  out  above  the  name,  other- 
wise be  ceases  to  be  merely  a  "  security,"  although  he  con- 
tracted in  that  character  alone,  and  as  such  was  accepted  by 
the  plaintiff. 

The  cases  cited  from  Chitty  on  Bills  and  Espi.  JV.  P., 
are  entirely  dissimilar  to  this ;  there  the  covenant  or  promise 
was  to  pay  money,  and  that  could  be  done  by  both,  so  that  the 
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substitution  of  the  word  "  we,"  for  "  I,"  did  not  make  the 
parties  covenant  to  do  what  they  could  not,  while,  here  if  the 
words  are  so  changed,  Button  is  made  to  covenant  to  do  that 
which  be  hot  only  never  designed,  and  which  Slater  did  not 
desire  him  to  do ;  but  in  fact,  what  he  could  not  perform. 

The  covenant  in  this  case  is  as  follows :  "I  do  hereby  obli- 
gate to  give  the  said  William  Slater  a  good  title  for  said  boy 
when  called  on."  Now,  if  "  I"  is  converted  into  "  we,"  it 
must  read  "  we  do  hereby  obligate  to  give  said  William  Slater 
a  good  title  for  said  negro  boy  when  called  on,"  which  would 
make  Button  covenant  to  give  a  title  when  the  preceding  part 
of  the  instrument  shews,  that  he  had  no  title  whatever,  and  had 
neither  sold,  nor  pretended  to  sell  the  boy,  and  when  the  char* 
acter  of  "  security,"  in  which  he  covenanted,  further  shews, 
that  he  never  intended  to  be  a  principal  in  the  covenant ;  but 
merely  to  give  a  several  assurance  as  guarantor  that  Magraw 
should  make  a  good  title. 

Stephen,  J.  delivered  the  opinion  of  this  court. 

Upon  the  pleadings  in  this  case,  according  to  the  true  con- 
struction of  the  covenant,  which  furnishes  the  basis  of  the 
plaintiff's  action,  we  think  the  judgment  rendered  by  the 
court  below  was  correct,  and  ought  to  be  affirmed.  The  de- 
claration contain  four  counts,  in  neither  of  which  does  the 
plaintiff  set  out  a  good  and  sufficient  cause  of  action,  accord- 
to  the  sound  legal  interpretation  of  the  contract  upon  which 
he  has  declared.  The  first  count  charges  a  joint  covenant  by 
the  defendants,  that  they  would  convey  a  good  legal  title  to 
the  plaintiff  for  the  negro  slave  called  Upton;  this  is  too  clearly 
defective  to  admit  of  controversy,  as  Button,  the  security,  had 
no  title  to  convey,  and  never  stipulated  to  any  such  effect.  A 
contract  by  him  to  transfer  the  title,  he  having  none  to  convey, 
would  have  been  idle  and  nugatory,  and  therefore,  was  in  fair, 
legal  construction,  no  part  of  his  undertaking.  The  second 
count  is,  that  they  covenanted,  jointly  and  severally,  that  they, 
or  either  of  them,  would  convey  the  title.  This  count,  we 
think,  is  also  defective,  because  it  does  not  state  the  true,  legal 
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import  of  the  covenant,  upon  which  the  suit  is  instituted,  and 
was  therefore  fatally  defective  upon  the  demurrer  of  the 
defendant.  Iu  the  covenant  in  this  case,  it  is  manifest,  that 
Magraw  stood  to  the  plaintiff  in  the  relation  of  principal,  and 
Button  in  that  of  security ;  the  title  to  the  negro  slave  was  in 
Magraw,  and  not  in  Dutton;  the  title  was  therefore  to  be  made 
by  him,  and  not  by  Dutton;  to  give  to  the  contract  a  different 
construction,  would  be  not  only  doing  violence  to  the  dictates 
of  reason  and  common  sense,  but  to  the  plain  understanding 
of  the  parties.  In  a  case  where  the  language  of  a  contract  is 
equivocal  and  ambiguous,  regard  is  always  to  be  had  to  the 
subject  matter  about  which  the  parties  are  stipulating;  and 
such  a  construction  of  the  terms  used,  is  to  be  adopted,  as  will 
carry  their  intention  fully  into  effect.  According  to  1  Powell 
on  Contracts,  380,  the  principle  is,  "  that  the  matter  in  hand 
is  always  presumed  to  be  in  the  mind  and  thoughts  of  the 
speaker,  though  his  words  seem  to  admit  a  larger  sense ;  and 
therefore  the  generality  of  the  words  used,  shall  be  restrained 
by  the  particular  occasion. "  But  in  this  case  no  doubt  or  am- 
biguity can  well  exist,  because  he  expressly  contracts  in  the 
character  of  security  only.  The  third  count  is  also  vicious, 
because  it  states  a  joint  covenant,  that  Magraw  would  convey 
the  negro  by  a  good  and  sufficient  title ;  and  assigns  as  a 
breach,  not  a  failure  or  omission  to  make  the  title,  but  the 
non-delivery  of  the  negro  only,  according  to  contract.  It  is 
scarcely  necessary  to  say,  that  such  a  breach  is  not  within  the 
covenant,  as  stated  by  the  plaintiff  in  his  pleading.  The 
fourth  and  last  count  is  the  only  one,  upon  which  the  plaintiff 
can  have  the  semblance  of  a  title  to  recover ;  and  that  count 
charges  a  joint  covenant  by  Dutton  and  Magraw,  that  Magraw 
should  convey  a  good  and  sufficient  title  to  the  negro  slave, 
which  it  alleges,  although  often  requested,  he  has  refused  to  do. 
This  count,  we  also  think,  is  legally  insufficient  to  entitle  the 
plaintiff  to  recover.  After  acknowledging  the  receipt  of  two 
hundred  dollars,  which  he  says  is  "  in  full  in  payment  for  my 
negro  boy  Upton,"  the  following  covenant  is  added,  "  I  do 
hereby  obligate  to  give  the  said  William  Slater  a  good  title 
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for  said  boy  when  called  on  ;"  to  this  covenant  is  subjoined  the 
names  and  seals  of  W.  M.  F.  Magraw  and  George  H.  Button, 
the  latter  adding  or  rather  prefixing  to  his  name  the  word 
"  security."  In  giving  a  construction  to  this  covenant,  it  is 
important  to  consider  the  relation  in  which  the  parties  respec- 
tively stood  to  the  subject  matter  of  the  contract,  and  their 
competency  to  do  the  thing  stipulated  to  be  performed ;  Ma- 
graw was  the  owner,  and  alone  competent  to  transfer  the  title 
covenanted  to  be  made ;  Button  was  the  security,  and  had  in 
himself  no  title  to  be  conveyed.  The  covenant  to  give  the 
title  was,  therefore,  the  covenant  of  Magraw  alone ;  and  the 
covenant  of  Button  a  several  covenant,  in  the  character  of 
surety,  that  Magraw  should  make  the  title,  when  called  on  by 
Slater  for  that  purpose.  This,  we  think,  is  the  true  import  of 
the  covenant  of  the  parties,  and  viewing  it  in  this  light,  it  fol- 
lows as  a  necessary  consequence,  that  the  plaintiff  has  failed 
to  shew  in  his  pleadings  a  good  and  sufficient  cause  of  action, 
and  that  the  judgment  of  the  court  below  must  be  affirmed. 
We  do  not  think  that  the  case  of  a  promissory  note,  referred 
to  in  Chitty  on  Bills,  433,  can  govern  the  construction  of  this 
covenant.  The  case  of  a  promissory  note,  for  the  payment  of 
money,  which  is  an  evidence  of  indebtedness,  is  clearly  distin- 
guishable from  a  covenant,  binding  parties,  who  stand  in  differ- 
ent relations  to  the  subject  matter  of  such  covenant,  to  the 
performance  of  different  and  distinct  duties  under  such  cove- 
nant. The  rule  is  well  settled,  that  when  the  interest  of  the 
parties  is  several,  and  the  language  of  the  covenant  is  joint, 
the  right  of  action  founded  upon  it  will  be  several.  For  this 
principle,  see  the  Law  Compendium,  286,  and  the  authorities 
there  cited,  where  it  is  said,  "  if  the  interest  of  the  parties  is 
several,  although  the  words  of  the  covenant  itself  be  joint, 
yet  the  covenant  shall  be  taken  to  be  several ;  and  where  the 
interest  is  joint,  the  action  must  be  joint,  though  the  covenant, 
in  terms,  appear  to  be  joint  and  several."  The  judgment 
below  is  affirmed.  judgment  affirmed. 
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John  Glenn,  Administrator  of  F. .  Lindenberger,  vs. 

George  Hebb. — December,  1841. 

\ 

Where  a  case  was  submitted  by  agreement,  as  upon  bill,  answer  and  general 
replication,  though  no  general  replication  be  in  fact  filed,  yet  it  should  be 
heard  and  decided  according  to  the  terms  of  tfya  agreement.  The  answer 
is  considered  as  replied  to. 

When  a  cause  is  set  down  for  hearing  after  the  general  replication  is  in,  the 
facts  set  out  in  the  answer  as  a  defence,  are  denied. 

Where  a  partnership  is  stated  in  a  bill,  and  confessed  by  the  answer,  the  gen- 
eral rule  is,  that  an  account  is  of  course,  unless  the  party  has  slept  upon 
his  rights. 

Lapse  of  time  may  bar  the  right  to  demand  an  account.  Qa.  must  this  de- 
fence be  relied  on  in  the  answer, to  be  available  to  the  defendant. 

A  partnership  was  dissolved  by  the  death  of  one  partner  in  1825 ;  from  1821 
to  that  period,  the  other  partner  had  been  entrusted  to  wind  up  the  concern, 
at  an  annual  salary,  but  no  administration  was  taken  out  upon  the  deceased 
partner's  estate  until  1833,  and  the  bill  was  filed  in  1837.  Under  such  cir. 
circumstances,  lapse  of  time  is  not  a  bar  to  a  bill  filed  for  an  account  by 
the  administrator  of  the  deceased  partner. 

Appeal  from  the  Court  of  Chancery. 

On  the  5th  April,  1837,  the  appellant  filed  his  bill  in  Chan- 
cery, charging  a  partnership  between  his  intestate  and  the  ap- 
pellee, the  surviving  partner,  who  took  possession  of  the  effects 
of  the  partnership,  and  proceeded  to  sell  the  same,  collect  its 
debts,  compromise  and  extinguish  claims  against  it ;  and  that 
a  large  surplus  was  in  his  hands ;  that  the  appellee  had  refused 
to  come  to  a  fair  and  final  settlement,  or  to  render  any  account 
of  the  partnership ;  that  he  was  in  the  possession  of  the  books, 
and  refused  the  inspection  of  them ;  and  that  the  appellee  was 
largely  indebted  to  complainant.  Prayer  for  an  injunction  to 
prevent  further  collection  of  debts ;  for  answer  to  various  spe- 
cial interrogatories ;  for  an  account  of  the  partnership,  and  for 
further  relief.    Letters  of  administration  were  filed  with  the  bill. 

The  defendant  answered  the  bill,  and  alleged,  "  that  it  not 
being  required  by  the  articles  of  co-partnership,  that  either 
of  the  parties  should  put  into  the  concern  at  any  particular 
time,  any  particular  sum,  each  of  the  parties  put  into  and  drew 
out  of  the  concern  such  sum  or  sums  as  suited  them  ;  that  the 
stock  account  and  private  account  of  each  was  consolidated. 
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After  stating  a  variety  of  advances  to  the  deceased  partner, 
leaving  a  balance  due  by  F.  Lindenberger  to  the  firm  of  Zin- 
denberger  4r  Hebb  of  $10,950.18,  the  answer  further  alleged, 
that  defendant's  credits  amounted  to  $78,748./^,  and  various 
sums  by  him  put  into  the  concern,  &c,  and  a  balance  due  him 
of  $33,453. TVff.  The  answer  admitted  the  possession  of  va- 
rious books  of  accounts ;  that  defendant  did  not  know  when 
the  firm  stopped  payment,  and  that  the  firm  had  not  been  dis- 
solved ;  the  notes  of  the  firm  were  sometimes  renewed ;  some- 
times paid  in  country  notes  or  goods.  No  list  of  balances  or 
balance  sheet  were  ever  taken  ;  that  various  sums  were  due  the 
firm*  The  answer  then  proceeded  to  show  in  detail  the  mode 
in  which  many  debts  of  the  firm  were  settled  and  paid  off; 
the  insolvency  of  the  firm,  and  the  agreement  of  the  deceased 
partner  to  allow  him  $1,000  per  annum,  for  winding  it  up. 
That  his  house,  and  many  of  his  papers  and  books  were  burnt 
in  1833 ;  that  the  winding  up  of  the  concern  was  considered 
by  him  as  a  very  doubtful  experiment,  and  if  he  succeeded  in 
saving  any  thing,  it  would  necessarily  be  his,  but  if  he  failed 
in  its  accomplishment,  he  would  lose  several  years  of  the  prime 
of  his  life  for  no  good  purpose ;  that  his  former  partner  had 
drawn  more  out  of  the  concern  than  be  put  into  itr;  this  defi- 
ciency was  made  up  by  the  capital  of  defendant,  and  by  profit 
and  loss,  made  on  the  sale  and  disposition  of  his  goods,  and 
that  it  had  been  decided  by  a  competent  tribunal,  that  he  had 
no  funds  of  the  said  JF.  L.  in  his  hands.  With  this  answer 
various  schedules  and  accounts  were  also  filed,  showing  defend- 
ant's course  in  winding  up  the  partnership. 

In  this  stage  of  the  cause, "  it  was  agreed,  that  the  Chancel- 
lor shall  at  this  time  consider  and  decide  upon  the  right  of  the 
complainant  to  an  account  upon  the  bill,  answer  and  general 
replication." 

The  cause  being  submitted  to  the  Chancellor,  he  dismissed 
the  bill,  and  the  complainant  appealed. 

This  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Archer,  Dorsey,  Chambers  and  Spence,  J. 


Digitized  by  VjOOQIC 


OP  MARYLAND.  273 


Glenn,  administrator,  w.  Hebb. — 1841. 


By  R.  Johnson  for  the  appellant,  and 

By  J.  Johnson  and  A.  C.  Magruder  for  the  appellee, 

Ahcher,  J.,  delivered  the  opinion  of  the  court. 

This  was  a  bill  filed  by  Glenn,  administrator  of  Lindenberget, 
one  of  the  firm  of  Lindenberger  $•  Hebb,  against  Hebb,  the  sur- 
viving partner,  to  obtain  an  account  and  settlement  of  the  part- 
nership transactions.  Hebb  filed  his  answer  admitting  the 
existence  of  the  partnership,  and  that  it  continued,  until  dis- 
solved by  the  death  of  Lindenberger  in  1825;  that  in  1821  $ 
the  firm  being  embarrassed  and  involved  in  difficulties,  Hebb 
undertook  the  settlement  of  the  partnership  concerns  for  a 
sum  of  one  thousand  dollars,  to  be  annually  allowed  him  for 
his  services  in  this  respect,  and  became  the  purchaser  of  the 
goods  on  hand  in  1821,  to  be  paid  for,  one-fifth  in  ten  months, 
and  the  balance  in  two,  three,  four,  and  five  years )  that  he 
proceeded  to  the  discharge  of  his  duties  in  closing  the  accounts 
of  the  concern,  and  he  avers,  that  upon  such  settlement,  the 
concern  is  largely  indebted  to  him.  He  further  avers,  that  some 
of  the  books  and  papers  of  the  concern  were  burned  by  acci- 
dent in  the  year  1833.  It  appears  that  the  complainant  admin- 
istered on  the  estate  of  Lindenberger  in  the  month  of  June,  in  the 
year  1832,  and  filed  this  his  bill  on  5th  April,  1837.  By  agree- 
ment of  the  parties,  the  case  was  submitted  to  the  Chancellor 
on  bill,  answer,  and  general  replication,  to  determine  whether 
there  should  be  a  decree  to  account.  No  replication  was  in 
fact  filed. 

We  must,  as  we  apprehend,  however,  consider  the  case  as 
if  a  replication  had  in  fact  been  filed,  for  the  agreement  indi- 
cates that  the  case  was  to  be  heard  by  the  Chancellor  upon  bill, 
answer  and  replication.  Such  was  the  clear  understanding  of 
the  parties,  and  we  cannot,  without  injustice,  consider  the  an- 
swer as  not  replied  to; 

In  this  view  of  the  agreement,  the  cause  is  set  down  for 
hearing,  and  the  facts  set  out  in  the  answer  as  a  defence,  are 
denied. 

The  partnership  is  stated  in  the  bill,  and  is  confessed  by  the 
35        r.12 
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answer,  and  in  such  case  the  general  rule  is,  that  an  account 
is  of  course,  unless  the  party  has  slept  upon  his  rights. 

It  is  objected,  that  this  case  furnishes  an  exception  to  the 
general  rule,  and  that  lapse  of  time  bars  an  account.  We  shall 
not  examine  the  question,  whether  this  defence  should  have 
been  rejied  upon  in  the  answer,  to  be  available,  because  we 
do  not  believe  that  such  a  defence  would  be  legitimately  made 
under  the  circumstances  of  this  case.  It  is  true,  the  partner- 
ship existed  in  this  case  for  a  long  period,  but  it  never  was 
dissolved,  till  the  death  of  the  complainant's  intestate  operated 
a  dissolution,  and  this  event  never  occurred  until  December, 
1825,  and  from  1821  to  the  period  of  Frederick  Lindenberger's 
death,  the  defendant  Hebb,  who  was  himself  one  of  the  part- 
ners, was  entrusted  to  wind  up  and  settle  the  concern,  at  an 
annual  salary.  No  administration  existed  on  Lmdenberger's 
estate  until  1832,  and  it  could  not  be  doubted,  but  that  the 
administrator  of  Lindenberger,  when  his  rights  accrued,  had  a 
perfect  right  to  call  upon  the  surviving  partner  for  an  account. 
The  delay  of  the  administrator  for  nearly  five  years,  to  file  his 
bill,  is  not  in  our  judgment  such  a  delay  as  would  enable  the 
respondent  to  rely  on  the  lapse  of  time,  and  to  treat  the  claim 
as  a  stale  claim ;  and  therefore,  not  entitled  to  the  countenance 
of  a  court  of  equity. 

We  are,  therefore,  of  opinion,  that  the  case  should  have 
been  sent  to  the  auditor;  that  an  account  should  be  taken  of 
the  co-partnership  transactions. 

From  the  above  views,  it  will  follow,  that  the  decree  of  the 
Chancellor,  dismissing  the  complainant's  bill,  should  be  re- 
versed, and  that  the  cause  should  be  remanded  to  the  Chan- 
cellor for  further  proceedings. 

DECREE  REVERSED  AND  CAUSE  REMANDED. 
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Thomas  H.  Clagett,  Administrator  of  J.  H.  Beanes,  vs. 
David  Crawford,  Trustee  of  Melicent  Magruder. 

December,  1841. 

Since  the  act  of  1830,  chap.  185,  an  order  of  the  court  of  Chancery,  which 
is  not  a  final  decree,  nor  in  the  nature  of  a  final  decree,  does  not  authorise 
an  appeal. 

A  preparatory  order  directing  the  auditor  to  state  an  account,  with  a  view  to 
a  future  decree,  and  containing  various  opinions  and  directions  according 
to  the  then  existing  views  of  the  Chancellor,  for  the  guidance  of  the  audi- 
tor, is  not  an  adjudication  of  any  right  between  parties. 

Under  such  an  order,  although  the  auditor  may  report  in  strict  compliance 
with  the  Chancellor's  expressed  views,  still  ho  may  overrule  the  account, 
order  another  upon  different  principles,  or  even  dismiss  the  proceedings  if 
justice  requires  it. 

Whore  a  testator  appoints  a  trustee,  and  directs  a  sale  of  his  real  and  personal 
estate  by  him,  the  proceeds  constitutes  an  aggregate  of  personal  estate, 
which  can  only  pass  as  such.  Legacies  for  life,  with  remainder  over  in 
such  cases,  only  entitle  the  tenant  for  life  to  annual  interest  on  dividends. 
Per  Bland,  Chancellor. 

The  petitions  of  various  legatees  under  such  a  will,  in  the  same  court,  being 
in  rotation  to  the  same  subject  matter,  must  be  treated  as  one  entire  and 
blended  course  of  judicial  proceedings,  to  which  such  legatees  are  all  con. 
sidered  as  parties.    Per  Bland,  Chancellor. 

Where  some  of  the  co -legatees  in  such  a  case  were  sureties  for  the  trustee, 
who  sold  the  land  and  wasted  the  funds,  and  the  nature  and  extent  of  their 
liability  as  sureties  appeared  on  the  record,  they  can  receive  nothing  until 
the  other  co-legatees  are  paid  in  full  their  portions  of  the  misapplied  funds. 
Per  Bland,  Chancellor. 

Although  it  is  true  as  a  general  rule,  that  where  money  is  directed  to  be  in. 
vested  on  good  security,  it  cannot  be  put  out  on  mere  personal  security  of 
any  kind,  yet  where  a  testator  has  recognized  the  propriety  of  making  an 
investment  in  stocks,  bonds  or  other  securities,  any  such  securities  as  hare 
been  received  by  the  trustee  under  his  will,  may  be  considered  as  a  proper 
investment,  unless  it  should  appear  they  had  been  since  lost  by  his  mis- 
conduct  or  negligence.    Per  Bland,  Chancellor. 

In  such  case,  the  trustee  would  be  held  accountable  as  for  so  much  money, 
for  all  mere  simple  contract  evidences  of  debt  below  the  grade  of  specialty 
securities,  received  by  him.    Per  Bland,  Chancellor. 

Appeal  from  the  Court  of  Chancery, 

On  the  2nd  July,  1833,  James  A.  Magruder  and  wife  filed 
their  petition  on  the  equity  side  of  Prince  George's  county 
court,  praying  for  the  appointment  of  a  trustee,  to  sell  real 
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estate  under  the  will  of  William  Beanes,  deceased,  exhibiting- 
with  it  the  will  of  the  said  Beanes.  The  trustees  appointed  by 
the  will  were  dead.  Another  trustee  was  appointed,  who  gave 
bond,  and  reported  several  sales,  which  were  ratified.  The  case 
was  then  referred  to  the  auditor,  who  reported  accounts, and  dis-* 
tributed  the  balance  to  John  H.  Beanes  and  Meticent  Magruder 
in  moieties.  This  account  was  confirmed  on  the  14th  Novem- 
ber, 1835.  On  the  11th  July,  1837,  David  Crawford,  as  trus- 
tee of  Melicent  Magruder,  filed  his  petition,  suggesting  tfcat 
she  was  entitled  to  certain  sums  under  the  said  will,  and  re- 
quiring the  trustee,  John  B.  Brooke,  through  whose  bands  they 
were  to  pass,  not  to  pay  them  over,  except  to  the  petitioner. 
This  petition  was  demurred  to,  the  demurrer  overruled,  and 
the  trustee  in  the  cause  ordered  to  retain  in  his  hands  the 
amount  allowed  to  J.  H.  Beanes,  out  of  the  proceeds  of  the 
property  decreed  to  be  sold  until  the  further  order  of  the  court. 
The  petition  was  then  answered  by  the  appellant,  and  the 
cause  removed  from  Prince  George* s  county  court  to  the  court 
of  Chancery,  where,  after  various  proceedings,  that  court 
(Bland,  Chancellor,)  passed  the  following  order: 

Ordered,  that  this  cause  be  and  the  same  is  hereby  referred 
to  the  auditor,  with  directions  to  state  an  account  from  the 
proceedings  and  proofs  now  in  the  case,  and  from  such  other 
proofs  as  may  be  laid  before  him,  shewing  how  much,  if  any, 
of  principal  or  interest  yet  remains  unsatisfied  or  uninvested,  of 
the  legacies  due  to  Melicent  Magruder  and  others,  under  the 
will  of  William  Beanes,  deceased.  The  auditor  will  observe* 
that  the  proceeds  of  the  sale  directed  to  be  made  by  the  testa; 
tor  of  certain  portions  of  his  real  and  personal  estate,  consti- 
tutes an  aggregate  amount  of  personal  estate,  which  can  only 
pass  as  such  ;  and  that,  so  considered,  the  bequest  to  Philip 
Key  passes  only  a  life  estate  to  him  ;  and  thence,  on  the  hap- 
pening of  the  specified  contingency,  a  similar  estate  to  Meli- 
cent Magruder,  remainder  to  her  children  absolutely;  and 
consequently  those  tenants  for  life  could  take  no  more  than  the 
annual  interest  or  dividends  of  the  specified  legacy.  The 
Chancellor  conceives  that  his  opinion  accords  with  that  which 
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must  have  been  the  opinion  of  the  county  court,  as  indicated 
by  the  decree  of  the  2nd  July.  1833,  and  the  order  of  the  11th 
July,  1837,  confirming  the  auditor's  report.  Taking  this  view 
of  these  bequests,  it  follows,  that  the  petition  of  Philip  Key, 
filed  on  the  2nd  of  April,  1831 ;  and  the  petition  of  James  A. 
Magruder  and  wife,  filed  on  the  2nd  of  April,  1833,  with  that 
of  David  Crawford,  as  trustee  of  Melicent  Magruder,  filed  on 
the  10th  of  July,  1837,  together  with  the  proceeding  under 
each  of  them,  must  necessarily  be  treated  as  one  entire  and 
blended  course  of  judicial  proceedings  in  the  same  court,  in 
relation  to  the  same  subject,  to  which  all  who  claim  any  portion 
of  the  sum  so  directed  by  the  testator  to  be  raised  by  the  sale 
of  portions  of  his  real  and  personal  estate,  must  be  considered 
as  having  been,  and  now  being  parties.  From  all  which  it 
clearly  follows,  that  no  one  of  such  parties  can  have  awarded 
to  him  any  thing,  until  he  has  made  good  all  that,  the  safety 
of  which  he  had  become  bound  to  assure  to  his  co-distributees 
or  co-legatees,  so  that  neither  Philip  Key,  Colmore  Beanes,  nor 
John  H.  Beanes,  or  either  of  their  representatives,  can  be  allow- 
ed to  receive  any  thing,  either  principal  or  interest,  until  Meli* 
cent  Magruder  has  obtained  a  full  satisfaction  of  her  share,  or 
so  much  thereof  as  has  been  in  any  way  lost  by  the  miscon- 
duct of  James  A.  Magruder,  who,  as  trustee,  must  be  regarded 
as  an  officer  of  the  court,  for  whom  Philip  Key,  Colmore 
Beanes  and  John  H.  Beanes,  were  sureties  in  his  trustee's  bond. 
For  although  an  action  at  law  might  have  been  sustained  against 
them  on  their  bond,  yet  as  it  forms  a  part  of  these  proceedings, 
and  the  nature  and  extent  of  their  liability  to  Melicent  Magru- 
der has  been  thus  placed  upon  the  record,  they  cannot  be  al- 
lowed here  to  clear  themselves  from  it,  to  her  prejudice,  or  to 
the  prejudice  of  those  who  may  claim  after  her.  The  auditor 
will  further  observe,  that  although  it  is  true  as  a  general  rule, 
that  where  money  is  directed  to  be  invested  on  good  security, 
it  cannot  be  put  out  on  mere  personal  security  of  any  kind, 
yet  here,  as  the  testator  has  recognized  the  propriety  of  mak- 
ing an  investment  in  stocks,  bonds,  or  other  securities,  any 
such  securities  which  had  been  received  by  the  trustee,  Jame$ 
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A.  Magrudery  may  be  considered  as  a  proper  investment,  for 
which  he  may  be  allowed,  unless  it  should  appear,  that  they 
had  been  since  lost  by  his  misconduct  or  negligence ;  but  that 
he  is  to  be  held  accountable,  as  for  so  much  money,  for  all 
mere  simple  contract  evidences  of  debt,  below  the  grade  of  spe- 
cialty securities,  which  have  been  received  by  him  ;  the  order 
of  the  10th  of  April,  1838,  as  connected  with  the  subsequent 
proceedings  in  relation  to  this  matter,  not  appearing  to  have 
been  a  final  allowance  to  him  of  any  such  simple  contract  evi- 
dences of  debt  as  an  investment. 

The  parties  are  hereby  authorised  to  take  testimony  in  rela- 
tion to  the  said  account,  before  any  justice  of  the  peace,  on 
giving  three  days  notice  as  usual ;  provided,  that  the  said  tes- 
timony be  taken  and  filed  in  this  case  in  the  Chancery  office, 
on  or  before  the  first  day  of  January  next. 

The  administrator  of  John  H.  Beams,  one  of  the  legatees, 
appealed  to  this  court,  where  the  appellee  moved  to  dismiss 
the  same.     The  motion  to  dismiss  was  argued  before — 

Buchanan,  C.  J.,  Stephen,  Archer,  Dorsey,  Chambers 
and  Spence,  J. 

By  J.  Johnson  for  the  motion,  who  maintained,  that  the 
order  appealed  from,  was  interlocutory  merely*;  did  not  finally 
decide  any  right,  and  hence  the  appeal  was  premature. 

By  Tuck  and  C.  C.  Magruder,  contra. 

A  fund  was  already  in  court,  to  which  the  appellant  was 
entitled  by  the  auditor's  account,  ratified  by  the  court.  The 
appellee  filed  his  petition,  claiming  that  a  certain  demand 
should  be  satisfied  out  of  the  appellant's  interest  in  that  fund. 
The  Chancellor  passed  an  order  for  an  account,  in  which  he 
directs  that  the  auditor  shall  assume  certain  principles,  as  es- 
tablished and  settled,  and  by  which  the  appellee  was  admitted 
to  participate  in  the  appellant's  ascertained  interest  in  the  fund. 
The  case  presented  two  questions — 1st.  Whether  the  appellee 
was  entitled  to  any  portion  of  the  fund  ?  2nd.  To  what  amount 
he  was  entitled  ?    The  appellant  denied  his  claim  to  any  part 
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of  it ;  and  the  Chancellor,  in  directing  an  account,  of  course 
determines  this  first  question  against  the  appellant. 

The  real  question  now  before  the  court  is,  whether  the  order 
of  the  Chancellor  does  so  affect  the  appellant's  right  as  to 
give  him  an  immediate  right  of  appeal. 

In  Thompson  vs.  McKim,  6  H.  fy  J.  328,  this  court  have 
said,  "  no  fixed  and  definite  rule  can  well  be  established,  but 
every  case  must  in  some  measure  depend  on  its  own  peculiar 
circumstances."  There  the  main  question  was,  whether  cer- 
tain money  belonged  to  Thompson,  or  was  deposited  with  him 
for  certain  purposes.  The  solution  of  that  question  involved 
the  construction  of  an  agreement,  and  the  court  say,  "  it  is 
obvious,  that  a  decision  involving  the  construction  of  that 
agreement,  is  a  decision  of  the  whole  controversy,  so  far  as 
Thompson  is  concerned."  And  the  court  then  go  on  to  remark 
on  the  consequences  of  the  order  as  shewing  its  true  character, 
and  as  determining  the  question  of  the  right  of  appeal.  In 
the  present  case,  if  the  appellee  has  no  claim  against  the  fund, 
it  is  a  great  grievance — an  "  irreparable  injury"  to  the  appel- 
lant to  have  his  money  tied  up  in  court,  yielding  him  no  inter- 
est, during  a  long  controversy ;  and  in  this  respect  it  is  like 
the  case  referred  to,  where  the  court  say,  "  the  order  is  to  bring 
$70,000  into  coujt,  the  use  or  interest  of  which  would  be  lost 
to  Thompson,  without  any  benefit  to  the  complainants,  whereas 
the  injury  to  Thompson  would  be  irreparable,  since,  in  no  event 
of  the  cause  could  the  interest  be  restored,  or  compensation 
made." 

It  may  then  be  asked,  where  is  the  difference  between 
bringing  money  into  court,  which  the  party  ought  not  to  bring 
in,  and  by  which  he  will  lose  the  use  of  his  money,  without 
the  hope  of  compensation,  and  withholding  money,  already  in 
court,  from  a  party,  and  to  which  he  is  entitled,  not  bearing 
interest  while  in  court,  and  by  which  withholding  he  loses  the 
use  and  interest  of  the  money,  without  the  prospect  of  com- 
pensation for  that  loss  ?  Will  not  the  present  appellant  be  as 
much  damnified  by  the  want  of  the  money  already  distributed 
to  him  by  the  court,  as  Thompson  was  by  being  made  to  bring 
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his  money  into  court  ?  The  one  case  deprives  him  of  money 
already  his  own,  and  in  possession.  The  other  denies  him 
that  which  is  admitted  to  be  his  own,  and  to  possession  of 
which  he  is  entitled.  From  the  moment  the  auditor's  report 
was  ratified,  the  appellant  was  entitled  to  the  $2,475.40,  and 
to  the  profit  he  could  make  on  it.  Before  he  could  withdraw 
it,  the  present  appellee,  who  was  no  party  to  the  original  pro- 
ceeding, files  a  petition  by  which  he  raises  an  issue  between 
himself  and  Beanes,  as  to  this  very  sum,  and  asks  the  court  ta 
retain  it  until  this  controversy  can  be  settled.  The  appellant 
denies  his  claim  altogether.  The  Chancellor  directs  an  audit, 
and  tells  the  auditor,  in  effect,  to  assume  that  the  appellee  has 
an  interest  in  the  fund,  on  the  ground  of  appellant's  liability, 
as  surety  "  on  the  trustee's  bond."  All  this  time  the  fund 
yields  no  interest,  to  the  "  irreparable  injury"  of  the  appellant, 
since,  in  no  event,  could  the  lost  interest  be  restored  to  him, 
or  any  compensation  made,  as  the  court  say  in  6  H.  #  /.  334. 

In  Williamson  vs.  Carnan,  6  G.  fy  J.  215,  the  court  enter- 
tained an  appeal  from  an  order  continuing  an  injunction,  where 
the  party  had  a  right  to  use  certain  land,  and  where  the  Chan- 
cellor's order  "  did  so  materially  affect  the  right  and  interest 
of  the  appellant,  as  to  bring  the  case  within  the  principle  of 
Thompson  vs.  McKim;"  and  the  same  application,  in  argu- 
ment, was  made  of  that  case,  as  is  here  attempted.  The  prin- 
ciple extracted  is  this :  the  court  will  allow  the  appeal  where- 
ever  the  subsequent  acts  of  the  court  cannot  restore  the  party 
or  indemnify  him  for  any  injury  sustained  by  the  operation  of 
the  order  appealed  from.  The  same  view  is  recognized  in 
Danels  vs.  Tagart,  1  G.  If  J.  321.  On  the  question  of  injury 
by  loss  of  interest,  there  can  be  no  difference  in  principle  be- 
tween the  cases.  Suppose  Beanes  had  withdrawn  the  money, 
and  the  Chancellor  had  directed  him  to  bring  it  into  court 
again,  to  await  the  termination  of  the  suit. 

This  is  not  a  case  of  mutual  dealing,  where  something  may 
or  may  not  be  done,  and  an  account  is  indispensable  to  the 
final  decree.  We  say  the  appellee  has  no  claim.  The  Chan- 
cellor, in  directing  an  account,  has  decided  that  he  has  a  fair 
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claim  ;  that  the  question  of  right  is  against  the  appellant.  If 
upon  the  whole  case,  this  court  should  determine  that  the  ap- 
pellee has  no  claim,  the  whole  controversy  will  be  ended,  and 
the  appellant  will  be  entitled  to  the  use  of  his  money,  other- 
wise it  will  remain  tied  up  in  court  until  the  record  can  be 
sent  back :  the  account  stated,  and  brought  here  again,  be- 
cause the  Chancellor  has  already  decided  the  case  against  the 
appellant.  In  this  case  the  appellant  alone  is  interested,  be- 
cause the  appellee  will  be  paid,  if  it  all,  his  whole  demand — 
principal  and  interest — so  long  as  the  fund  in  court  continues 
to  be  large  enough  for  this  purpose.  In  the  productiveness 
of  the  fund,  the  appellee  alone  is  concerned,  and  the  order  is 
therefore  irreparable  in  its  character  to  him  alone,  and  not 
equal  or  mutual  in  its  injurious  consequences.  The  appellee's 
claim  is  bearing  interest,  the  appellant's  money  in  court  is  not. 

The  court  should  have  dismissed  the  petition,  and  not  put 
the  fund  (that  is  the  appellant,)  to  the  cost  of  the  accounts* 
They  were  not  necessary  to  a  decree  in  his  favor.  The  claim 
of  appellee's  depends  on  the  construction  of  William  Beanes' 
will.  It  is  obvious,  then,  that  any  direction  involving  the 
construction  of  that  instrument,  is  a  decision  of  the  whole  con- 
troversy between  the  parties,  and  the  same  in  character  with 
Thompson  vs.  McKim. 

In  all  the  cases  referred  to  by  the  appellee's  counsel,  the 
directions  of  the  Chancellor  were  prefatory  to  the  order,  which 
is  the  judicial  act.  Here  they  form  parts  of  the  order  itself. 
Every  sentence  of  the  order  is — not  an  opinion — but  a  decision 
of  the  questions  involved,  and  "  bears  the  impress  of  the  Chan- 
cellor's judicial  opinion  upon  the  merits  of  the  case." 

The  Chancellor  should  have  passed  a  final  decree  in  favor 
of  the  appellant.  There  was  no  necessity  for  an  account  to 
this  end.  No  interlocutory  proceeding  was  necessary,  and  in 
fact,  this  order  is  decisive  of  the  right  involved,  and  is  to  that 
extent  final.  An  order  is  interlocutory,  where  it  happens  that 
some  material  circumstance  or  fact  necessary  to  be  made  known, 
is  either  not  stated,  or  so  imperfectly  ascertained,  that  the 
court,  by  reason  of  that  defect,  cannot  determine  finally  between 
36         v.12 
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the  parties,  and  a  reference  is  necessary  to  have  the  doubts 
occasioned  by  that  defect  removed.  See  Maryland  Ch.  Prac. 
122.  Here  there  was  no  fact  required  to  be  more  fully  ascer- 
tained, to  enable  the  court  to  determine  finally  between  the 
parties.  Upon  the  whole  case  as  it  then  appeared,  he  should 
have  decreed  in  favor  of  the  appellant.  It  was  ready  for  a 
final  decree,  because  all  the  circumstances  and  facts  material 
and  necessary  to  a  complete  explanation  of  the  matters  in 
controversy,  were  brought  before  the  court,  and  so  fully  ascer- 
tained by  the  pleadings  and  proofs  that  the  Chancellor  could 
have  collected  the  respective  merits  of  the  parties,  and  deter- 
mined fully  and  finally  that  the  appellee  was  not  entitled  to- 
relief. 

This  is  an  order  in  the  nature  of  a  final  decree,  in-  the  con- 
templation of  chap.  185,  of  1830.  It  decides  the  rights  of 
the  parties.  It  concludes  the  mind  of  the  Chancellor  upon 
all  the  points  on  which  be  has  expressed  himself,  and  leaves 
him  nothing  to  do  but  to  ratify  what  the  auditor  may  report  in 
pursuance  of  the  order. 

The  Chancellor  has  given  a  construction  to  the  will  of  Btanes, 
by  which  the  appellee  is  entitled  to  this  fund  :  that  the  whole 
proceeding*  must  be  considered  as  one  entire  suit  about  the 
same  subject  matter;  that  the  appellee  need  not  look  alone  to 
his  suit  at  law  or  the  bond,  &c,,  &c.  (See  his  order.)  And 
as  stated  in  Thompson  vs.  McKim,  329,  "  he  has  passed  an 
order  upon  the  issue  in  the  cause  relative  to  the  subject  matter 
in  dispute,  and  involves  a  decision  of  the  question  of  right 
between  the  parties."  It  aggrieves  the  party,  and  is  the  sub- 
ject of  appeal. 

The  court,  in  giving  their  opinion  in  the  case  of  Thompson 
and  McKim,  say,  "  but  where  there  is  a  decretal  order  passed 
upon  the  issue  in  a  cause,  in  relation  to  the  subject  matter  of 
controversy,  which  decides  and  settles  the  question  of  right 
between  the  parties,  there  an  appeal  will  properly  lie."  It  is 
contended,  that  the  principle  decided  in  this  case  is  conclusive 
of  the  motion  to  dismiss  here.  Upon  looking  to  the  issues 
presented  by  the  pleadings  in  this  cause,  it  will  be  found,  that 
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the  appellant  denied  that  the  sureties  of  the  trustee,  James  A. 
Magruder,  were  responsible  for  any  claim  which  Melicent 
Magruder  might  have  under  the  provisions  of  the  will  of  FR/- 
liam  Beanes,  to  the  fund  held  by  said  James  A.  Magruder,  as 
trustee  far  Philip  Key.  It  was  denied,  that  the  condition  of 
this  bond  covered  or  protected  any  claim  which  the  appellee's 
cestui  que  trust  might  have  in  said  fund;  and  secondly,  that 
if  the  said  bond  was  responsible,  that  it  was  a  subsisting  legal 
contract,  and  the  party's  remedy  was  a  legal  one.  See  the 
appellant's  answer.  It  was  also  denied,  that  the  appellee  had  a 
right  to  ask  for  the  payment  of  his  claim  against  the  sureties 
of  this  bond,  out  of  this  particular  fund;  that  such  a  course 
would  be  prejudicial  to  the  other  creditors  of  Beanes.  It  can- 
not be  denied,  that  these  several  issues  and  questions  raised 
by  the  petition  and  answer,  and  upon  the  decision  of  which 
depended  the  appellee's  right  to  recover,  were  involved  in  the 
Chancellor's  order,  and  conclusively  determined  by  him.  The 
Chancellor  decides  "  that  no  one  of  the  parties  to  this  pro- 
ceeding can  have  awarded  to  him  any  thing  until  he  has  made 
good  all  that,  the  safety  of  which  he  had  became  bound  to  as- 
sure to  his  co-distributees  or  co-legatees,  so  that  neither  Philip 
Key,  Colmore  Beanes,  nor  John  H.  Beanes,  or  either  of  their 
representatives,  can  be  allowed  to  receive  any  thing,  either 
principal  or  interest,  until  Melicent  Magruder  has  obtained  a 
full  satisfaction  of  her  share,  or  so  much  thereof  as  has  been 
lost  by  the  misconduct  of  James  A.  Magruder,  who  as  trustee, 
must  be  regarded  as  an  officer  of  the  court,  for  whom  Philip 
Key,  Colmore  Beanes  and  John  H.  Beanes,  were  sureties  on  his 
trustee  bond,  for  although  an  action  at  law  might  have  been 
sustained  against  them  on  their  bond,  yet,  as  it  forms  a  part  of 
these  proceedings,  and  the  nature  and  extent  of  their  liability 
to  Melient  Magruder  has  been  thus  placed  upon  the  record, 
they  cannot  be  allowed  here  to  clear  themselves' from  it  to  her 
prejudice,  or  to  the  prejudice  of  those  who  may  claim  after  her. 
Does  not  the  Chancellor  there  expressly  determine  the  ex* 
tent  of  the  liability  of  the  parties  to  this  bond,  and  decide  con* 
elusively  that  the  sureties  are  responsible  to  the  petitioner  for 
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the  defalcation  of  James  A.  Magruder,  the  trustee  for  Philip 
Key.  That  the  appellee  is  entitled  to  recover  by  this  proceed- 
ing in  equity,  and  also  entitled  to  recover  the  amount  of  her 
claim  from  the  particular  fund  in  controversy?  Thus  denying 
the  correctness  of  this  part  of  the  appellant's  defence,  affecting 
directly  his  interest  in  the  fund.  The  Chancellor  himself  con- 
sidered this  order  as  a  decretal  order,  according  to  the  act  of 
1830,  chap.  185,  for  he  states  that  his  opinion  harmonises 
with  the  opinions  of  the  court  below,  passed  in  the  cause,  the 
last  of  which  was  a  final  order. 

The  answer  of  the  appellant  also  maintains  the  position, 
that  the  petitioner  cannot  recover  in  this  proceeding,  because 
he  was  not  properly  a  party  thereto;  that  the  petition  was  not 
sworn  to,  and  was  in  other  respects  informal,  and  these  ques- 
tions were  certainly  included  in  the  Chancellor's  order,  and  if 
so,  the  appellant  did  properly  take  an  appeal.  Wolf  vs.  Wolfy 
2  Harr.  $  Gill,  383. 

But  if  the  appeal  should  be  considered  as  premature  under 
the  decisions  of  this  court,  antecedent  to  the  act  of  Assembly 
of  1841,  chap.  ,  it  is  contended,  that  this  act  embraces 
the  present  case.  The  act  referred  to  authorises  an  appeal 
from  such  a  decree,  for  the  payment  of  money,  and  that  is  the 
character  substantially  of  the  Chancellor's  order.  Upon  ad- 
verting to  the  order  of  the  court  below,  passed  on  the  11th  of 
July,  1837,  it  will  be  found,  that  the  auditor's  report  distributing 
the  trust  fund,  was  ratified,  and  the  trustee  was  directed  to  pay 
to  the  respective  parties,  or  their  representatives,  their  propor- 
tion of  the  same.  And  the  Chancellor,  in  substance  decided, 
that  Melicent  Magruder  shall  receive  all  that  is  due  her,  both 
principal  and  interest,  out  of  the  appellant's  portion  of  this 
trust  fund;  and  the  object  of  the  reference  of  the  case  to  the 
auditor,  is  only  to  ascertain  the  amount  due  her.  He  has 
certainly  decided,  that  she  is  to  be  paid  from  the  fund  in  court, 
whatever  amount  is  ascertained  to  be  due  her;  and  consequent- 
ly, the  order  is  essentially  one  for  the  payment  of  money,  in 
the  language  of  the  law.  This  order  is  within  the  spirit,  if 
not  within,  the  letter  of  the  law,  which  is  a  remedial  one,  and 
will  receive  a  liberal  construction. 
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It  is  submitted,  that  a  speedy  determination  of  the  cause, 
the  prevention  of  delay,  and  unnecessary  costs  to  the  parties, 
should  authorise  a  full  hearing  of  the  case  on  its  merits,  at 
this  time,  and  that  the  motion  to  dismiss  the  appeal  will  be 
overruled. 

Archer,  J.,  delivered  the  opinion  of  the  court. 

The  order  of  the  Chancellor  of  16th  November,  1840,  ap- 
pealed from  in  this  case,  is  not  a  final  decree,  or  in  the  nature 
of  a  final  decree,  so  as  to  authorise  an  appeal  since  the  act  of 
1830,  chap.  185.  The  order  does  not  adjudicate  any  right 
between  the  parties.  It  is  preparatory  only,  and  directs  the 
auditor  to  state  an  account,  with  a  view  to  a  future  decree, 
and  that  such  account  should  be  stated,  in  conformity  with  the 
then  existing  views  of  the  Chancellor,  various  opinions  are 
expressed  in  the  order  and  suggested  to  the  auditor.  But  no- 
thing has  been  done  by  the  Chancellor  which  settles  any  right, 
or  from  which  he  might  not  have  departed  in  any  future  stage 
of  the  cause,  although  the  auditor  may  have  reported  in  strict 
compliance  with  the  Chancellors  views  as  indicated  by  the 
order;  still,  it  was  in  the  Chancellor's  power  to  overrule  the 
account,  and  to  have  ordered  another  account  to  have  been 
stated  upon  different  principles,  or  even  to  have  dismissed  the 
petition,  if  in  his  judgment  justice  required  it.  The  appeal 
is  accordingly  dism.ssed. 

APPEAL  DISMISSED. 


Jonathan  Prout  et  al,  vs.  Zachariah  Berry  and  wife. 
December  Term,  1841. 

Under  the  act  of  1826,  ch.  200,  sect  6,  upon  an  appeal  from  the  court  of 
Chancery,  the  record  must  be  transmitted  to  this  court  within  forty  days 
from  the  entry  of  the  appeal,  otherwise  the  appeal  will  be  dismissed  on 
motion. 

The  clerk  of  the  court  is  not  authorised  to  stike  out  a  judgment  and  re-in- 
state a  cause,  except  by  order  of  the  court ;  though  he  may  be  so  directed 
by  act  of  Legislature. 
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See  the  acts  of  Assembly  at  the  end  of  this  case  in  relation  to  appeals. 
Appeal  from  the  Court  of  Chancery. 

At  this  term  Pratt,  Alexander  and  Bowie,  moved  to 
dismiss  this  appeal,  upon  the  ground,  that  the  record  was  not 
transmitted  within  the  period  required  by  the  act  of  1826,  cb. 
200,  sect.  6. 

The  motion  was  resisted  by  Tuck  and  Randall  for  the 
appellants. 

Buchanan,  C.  J.,  Stephen,  Archer,  Dorset,  Chambers 
and  Spence,  J.,  heard  the  motion. 

Archer,  J.,  delivered  the  opinion  of  the  court. 

A  decree  of  the  court  of  Chancery,  dated  3rd  November, 

1838,  and  an  order  of  same  court,  made  on  the  25th  January, 

1839,  were  appealed  from  in  that  court  on  the  26th  January, 
1839.  The  record  never  was  transmitted  to  this  court  until 
the  20th  February,  1840.  The  motion  to  dismiss  the  appeal, 
entered  in  this  case,  must  be  governed  by  the  decision  of  this 
court  in  the  case  of  Chaytor  and  others  vs.  Oliver's  executors, 
December  term,  1839. 

The  record  should  have  been  transmitted  to  this  court  within 
forty  days  from  the  entry  of  the  appeal. 

appeal  dismissed. 

At  June  term,  1843,  the  appellants  moved  the  court  to 
reinstate  this  appeal,  and  produced  to  the  court  the  act  of 
1842,  ch.  168,  passed  on  the  25th  February,  1843. 

The  1st  section  of  which  enacted,  "  That  the  clerk  of  the 
"  Court  of  Appeals  for  the  Western  Shore,  be  and  he  is  hereby 
"  authorised  and  directed,  from  and  after  the  day  of  the  pas- 
"  sage  of  this  act,  to  reinstate  and  place  this  cause  on  the 
"  docket  of  said  court." 

The  2nd  section,  directed  the  clerk  to  bring  forward  this 
cause  upon  the  docket  by  regular  continuance,  so  as  to  be 
placed  on  the  trial  docket  of  June,  1843,  to  be  heard  and 
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determined  by  the  said  Court  of  Appeals,  as  if  the  said  trans- 
cript had  been  transmitted  to  and  filed  in  said  court  within  the 
time  required  by  law. 

The  3rd  section  declared,  That  nothing  herein  shall  autho- 
rise the  Court  of  Appeals  to  review,  reverse  or  correct  the 
orders  of  the  Chancellor,  appealed  from  as  aforesaid,  in  favor 
of  any  of  the  parties  to  the  writ,  excepting  the  appellants,  as 
aforesaid  ;  and  ify  on  the  hearing  of  the  said  appeal,  the  said 
orders  shall  be  reversed,  and  it  shall  be  determined  that  the 
said  appellees,  Z.  Berry  and  urife,  were  not  entitled  to  a  share 
of  the  fund  distributed  by  the  said  orders,  then  in  such  case, 
the  said  appellees  shall  be  entitled  to  retain  out  of  the  monies 
which  they  may  be  required  to  pay  the  appellants,  in  conse- 
quence of  such  reversal,  such  proportions  of  the  sums  of 
money  which  they  may  have  paid  to  the  annuitants  under  the 
last  will  and  testament  of  Levi  Gantt,  deceased,  as  the  court 
may  deem  just  and  equitable,  and  the  said  appellants  shall  be 
substituted  in  the  place  of  the  said  appellees,  as  against  the 
annuitants,  to  the  extent  of  such  retainer. 

This  motion  was  made  to  the  court,  in  consequence  of  the 
clerk  of  the  court  declining  to  re- instate  the  cause  without  the 
order  of  the  court  to  that  effect,  and  was  resisted  by  the 
appellees. 

By  the  Court —  motion  overruled. 

By  the  act  of  1841,  ch.  46,  on  any  appeal  being:  entered  in 
the  county  court,  or  in  the  chancery  court,  or  county  court  as 
a  court  of  equity,  or  upon  production  of  a  writ  of  error,  it  is 
the  duty  of  the  clerk  or  register  of  such  court  to  transmit  to 
the  Court  of  Appeals  a  full  transcript  of  the  record  toithin 
nine  months  after  the  appeal  taken  or  writ  of  error  produced  ; 
and  upon  receipt  of  such  transcript  by  the  clerk  of  the  Court 
of  Appeals,  he  shall  enter  the  case  upon  the  docket,  a*  of  the 
term  next  after  the  date  of  the  appeal,  or  of  the  writ  of  error 
in  such  case.  If  filed  as  aforesaid,  not  to  be  dismissed  by 
the  Court  of  Appeals. 

1842,  ch.  28.  Upon  appeals  from  the  decrees  of  the 
orphan's  court,  the  record  to  be  transmitted  within  sixty  day? 
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after  the  appeal,  or  to  the  next  Court  of  Appeals  (as  the  case 
may  be,)  after  the  appeal  is  entered,  and  not  to  be  dismissed  if 
this  act  is  complied  with, 

1842,  ch.  288.  Appeals  to  be  entertained,  although  the 
record  shall  not  have  been  transmitted  within  the  time  requi- 
red by  law,  if  it  shall  appear  to  the  Court  of  Appeals,  that  the 
delay  of  transmission,  was  by  the  neglect  or  omission  of  the  re- 
gister or  clerk,  and  without  default  of  the  party. 

1843,  ch.  41.  The  dismissal  of  any  appeal,  because  of  the 
failure  of  the  clerk  or  register  below  in  sending  up  a  transcript 
of  the  record,  within  the  time  required  by  law,  not  a  bar  to 
any  subsequent  appeal,  provided  it  be  taken  within  the  time 
limited  by  law  for  appealing  from  such  judgment  or  decree. 

1843,  ch.  73.  Appeals  under  act  of  1832,  ch.  197,  from 
refusals  to  grant  or  continue  injunctions,  will  lie  without  a 
previous  order  from  one  of  the  judges  of  the  appellate  court. 


June  Term,  1842. 

Stephen  L.  Lee  vs.  Thomas  N.  Pindle  and  Emeline  his 
wife  and  others. — June  Term,  1842. 

After  an  appeal  taken  from  an  order  of  the  Court  of  Chancery,  and  dismissed 
by  this  court,  the  cause  was  again  brought  to  the  notice  of  the  Chancellor 
by  petition  for  further  proceedings ;  it  is  then  in  the  same  situation  as  if 
no  appeal  had  been  taken. 

The  principle  is  settled,  that  chancery  will  not,  on  further  directions,  decide 
a  question,  not  reserved  by  the  original  decree. 

But  in  a  decree  for  the  sale  of  negroes,  to  warrant  the  court  in  granting  full 
and  complete  ivlief  for  their  hire  and  annual  value,  as  prayed  by  the  bill, 
it  is  not  necessary  to  reserve  any  equity  for  further  directions  as  to  those 
subjects. 

Neither  does  this  general  rule  prevent  the  court  from  giving  interest  on 
further  directions,  though  the  question  of  interest  was  not  reserved  by  the 
decree. 

Where  it  is  necessary  to  determine  the  value  of  the  hire  of  negroes,  by  an 
average  of  opinions,  the  estimates  of  those  who  did  not  know  the  negroes, 
ought  not  to  be  mixed  up  with,  and  allowed  equal  weight  and  influence 
with  the  valuations  of  those  who  did  know  them,  and  who  testified  from 
Mich  their  personal  knowledge. 
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In  making  such  estimates,  proper  allowances  ought  also  to  be  made  for  thw 
expense  of  maintaining  and  clothing  the  whole,  as  well  those  incapable  of 
labor,  as  those  able  to  work  ;  and  the  hire  of  those  killed  by  accident, 
ought  not  to  be  carried  farther  than  the  day  of  the  death. 

Interest  may  be  charged  on  the  annual  hire  of  negroes  or  value  of  their  servi- 
ces, where  it  constitutes  a  debt,  from  the  time  it  becomes  due  and  payable* 

A  will  and  codicil  are  to  be  construed  together  as  one  instrument,  and  are  to 
be  reconciled  as  far  as  practicable ;  but  if  there  be  any  conflict  or  repug- 
nancy between  them,  the  codicil,  as  the  last  indication  of  the  testator's 
mind,  must  operate  in  preference  to  the  will. 

The  testator  having  by  his  will  declared  as  follows :  "  /tern.— Considering 
•*  the  term  of  six  years  after  my  decease,  ample  and  sufficient  time  out  of 
the  profits  of  my  estate  bequeathed  to  my  wife  Elizabeth  Lee,"  (to  whom 
he  had  previously  bequeathed  for  life  the  chief  part  of  his  slaves,)  "  to  pro- 
"  vide  for  the  payment  and  discharge  of  all  my  just  debts,  and  to  pay  off 
"the  legacies  hereinbefore  bequeathed;"  afterwards,  by  a  codicil,  revoked 
41  the  bequest  of  any  of  my  slaves  as  made  in  my  will,  but  will  and  direct, 
that  the  whole  of  my  slaves  remain  in  the  possession  of  my  wife  during 
her  life,  for  the  benefit  of  her  and  my  children,  in  common,  in  working 
and  cultivating  the  lands  and  premises  whereon  I  now  reside,  for  the  pur- 
pose as  heretofore  set  forth  in  my  will ;  and  after  her  decease,  the  same 
shall  be  equally  divided  among  my  children,  that  is  to  say,  naming  them : 
Held,  that  by  the  codicil  the  slaves  wero  given  to  the  widow  for  life,  and  at 
her  death  to  the  children  named  therein,  and  that  the  pecuniary  legatees 
under  the  will,  and  the  personal  representatives  of  the  widow  could  not  be 
affected  by  the  decree  in  this  cause,  and  were  not  therefore  necessary  par. 
ties.  From  the  death  of  the  widow,  the  hire  and  profits  of  the  negroes 
ceased  to  be  a  fund  for  the  payment  of  legacies. 

Neither  Were  the  legatees  of  the  slaves,  under  the  codicil,  obliged  to  await 
the  expiration  of  the  six  years  before  they  could  claim  tho  negroes  and 
their  hires.  Their  rights  attached  immediately  upon  the  death  of  the  widow. 

Costs  in  chancery  are  in  the  discretion  of  the  court. 

Where  an  executor  interposes  no  improper  obstacles  to  the  ascertainment  of 
the  right  to  property,  found  in  the  possession  of  his  testator,  the  costs  are 
properly  chargeable  on  the  fund ;  but  if,  in  the  progress  of  a  cause,  he 
changes  his  conduct,  and  offers  untenable  and  vexatious  grounds  of  de- 
fence, equity  may  award  costs  against  him  upon  the  final  decree. 

Under  the  bill  in  this  cause,  tho  distributive  share  of  each  legatee  should 
have  been  liquidated  and  finally  settled  by  the  decree,  so  as  to  prevent  all 
future  controversy  and  litigation  upon  the  subject ;  and  it  was  error  to  stop 
the  account  for  hires  and  profits  at  a  period  anterior  to  the  sale,  reserving 
directions  for  a  further  account  from  such  period  to  the  day  of  sale,  when 
that  should  in  fact  take  place. 

Appeal  from  the  Court  of  Chancery. 

The  bill  in  this  cause  was  filed  on  tbe  2nd  December,  1837, 
37        v.12 
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by  T.  N.  Pindle  and  wife,  praying  subpoena  against  the 
executors  of  Stephen  Lee,  Elizabeth  Ann  Lee,  the  appellant,  and 
others.  The  object  of  the  bill  was  to  procure  a  distribution  of 
certain  slaves,  devised  by  Stephen  Lee  to  his  wife  for  life, 
remainder  to  certain  of  his  children,  possessed  by  the  appellant 
at  the  death  of  his  mother,  and  for  an  account  of  profits  and 
increase. 

With  the  bill,  the  will  of  Stephen  Lee  was  filed,  which  is  as 
follows : 

I,  Stephen  Lee,  of,  &c,  do  make  and  constitute  this  my  last 
will: 

Item. — I  give  and  bequeath  to  my  affectionate  wife,  Eliza- 
beth Lee,  the  whole  of  my  estate,  real  and  personal,  of  every 
description,  to  be  held  by  her  for  the  benefit  and  maintenance 
and  support  of  my  family,  under  age,  at  the  time  of  my 
decease,  during  her  life  or  widowhood,  but  that  no  part  thereof 
shall  be  subject  or  liable  to  the  payment  of  any  debts  to  be 
contracted  by  her ;  but  at  her  demise,  or  in  the  event  of  her 
marriage,  I  then  give  and  bequeath  as  follows,  to  wit : 

Item. — I  give  and  bequeath  to  my  son,  Stephen  Lewis  Leef 
the  plantation  on  which  I  now  reside,  to  him  and  his  heirs,  in 
fee  simple,  provided,  &c. 

Item. — I  give  and  bequeath  unto  my  said  son,  Thomas 
Daniel  Lee,  my  two  tracts  of  land  on,  &c. 

Item. — I  give  and  bequeath  to  my  said  son,  Stephen  Lewis 
Lee,  one  negro  man,  to  be  selected  by  him,  &c,  giving  to  him 
the  right  of  first  choice. 

Item. — I  give  and  bequeath  to  my  son,  Thomas  Daniel 
Lee,  one  negro  man,  to  be  selected  by  him,  having  the  right 
of  second  choice. 

Item. — Fgive  and  bequeath  to  my  son,  Stephen  Lewis  Leef 
my  large  fowling  piece,  and  the  second  choice  of  my  two 
small  guns,  one  feather  bed,  bedstead  and  furniture,  and  my 
black  horse. 

Hem. — I  give  and  bequeath  to  my  son,  Thomas  Daniel  Lee. 
my  two  musket*,  and  the  choice  of  my  two  small  guns,  and 
one  feather  bed,  bedstead  and  furniture. 
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Item. — It  is  my  will  and  desire,  that  each  of  my  daughters 
reside  with  their  mother,  during  their  single  lives,  to  be  sup- 
ported, at  her  discretion,  out  of  the  proceeds  of  the  whole 
estate  bequeathed  to  my  wife,  as  before  mentioned,  and  that 
the  same  be  considered  as  given  to  her  for  that  purpose. 

Item. — I  give  and  bequeath  unto  my  daughter,  Susan  Bird, 
and  two  sons,  John  Lee  and  Edward  Lee,  and  to  each  of  them, 
five  hundred  dollars,  to  be  paid  to  them  and  each  of  them, 
their  heirs  or  assigns,  at  the  expiration  of  six  years  after  my 
decease,  without  interest ;  but  should  the  said  legacies  not  be 
punctually  paid  at  the  expiration  of  six  years,  as  above  men- 
tioned, then,  and  in  that  case,  the  same  shall  bear  legal  inte- 
rest until  paid. 

Item. — I  give  and  bequeath  to  my  daughters,  Elizabeth  Lee, 
Louisa  Mackall  Lee,  Emetine  Priscilla  Lee,  Rachel  Maria 
Lee  and  Margaret  Johns  Unthicum,  the  whole  of  my  house- 
hold furniture,  not  hereinbefore  bequeathed,  to  be  equally 
divided  between  them,  share  and  share  alike. 

Item. — The  balance  of  my  property,  not  hereinbefore  be- 
queathed, of  whatever  nature  or  kind  the  same  may  consist,  I 
give  and  bequeath  to  my  daughters,  Margaret  Johns  Linthicum, 
Elizabeth  Ann  Lee,  Louisa  Mackall  Lee,  Emeline  Priscilla 
Lee  and  Rachel  Maria  Lee,  to  be  equally  divided  between  them. 

Item, — In  case  Stephen  Lewis  Lee  or  Thomas  Daniel  Lee,  or 
either  of  them,  should  die  without  lawful  issue,  it  is  my  will, 
that  the  property  hereinbefore  bequeathed  to  them  in  this  my 
will,  shall  go  to  my  daughters,  hereinbefore  mentioned,  share 
and  share  alike. 

Item. — I  give  and  bequeath  to  my  son,  Benjamin  Lee,  two 
hundred  and  fifty  dollars,  to  be  paid  to  him  on  the  same  terms, 
as  before  mentioned,  of  the  legacies  of  five  hundred  dollars 
each,  to  Susan  Bird,  John  Lee  and  Edward  Lee. 

Item. — Considering  the  term  of  six  years  after  my  decease 
ample  and  sufficient  time  to  provide,  out  of  the  profits  of  my 
estate,  bequeathed  to  my  wife,  Elizabeth  Lee,  to  provide  for 
the  payment,  and  discharge  of  all  my  just  debts,  and  pay  off 
the  legacies  hereinbefore  bequeathed,  it  is  my  will  and  desire, 
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that  should  my  wife  die  before  the  expiration  of  the  term 
limited,  and  the  debts  and  legacies  shall  not  hare  been  paid 
and  discharged,  then,  and  in  that  case,  the  property  so  be- 
queathed to  my  said  wife  as  aforesaid,  shall  be  the  right  and 
estate  of  my  son  Stephen  Lewis  Lee,  on  the  same  terms  and 
for  the  same  purposes  for  which  it  is  bequeathed  to  my  wife, 
Elizabeth  Lee,  as  aforesaid,  and  at  the  expiration  of  which 
term,  I  will  and  direct,  that  the  division  and  distribution  of 
my  estate,  as  hereinbefore  bequeathed,  shall  take  place  agree- 
ably to  this  my  will.  In  testimony  whereof,  I  have  hereunto 
set,  &c.,  this  16th  June,  1827. 

The  first  codicil  is  not  material  to  the  cause,  and  is  there- 
fore omitted. 

Second  Codicil. — Whereas  I,  Stephen  Zee,  of,  &c.,  having 
made  and  duly  executed  my  last  will  and  testament,  bearing 
date  the  sixteenth  day  of  June,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twenty-seven,  and  every  clause  and 
bequest  therein  contained,  I  do  hereby  ratify  and  confirm, 
except  so  far  as  is  altered  by  this  my  codicil: 

Item. — Whereas,  since  the  making  and  executing  my  last 
will  and  testament,  I  have  acquired,  by  purchase,  a  plantation, 
in  South  River  neck,  called  Hasling,  or  by  whatsoever  name 
the  same  may  be  called,  containing  about  one  hundred  and 
thirty-nine  and  three  quarter  acres  of  land,  more  or  less.  I 
give  and  bequeath  the  same  to  my  son,  Thomas  Daniel  Lee, 
his  heirs  or  assigns,  in  fee  simple,  upon  the  same  terms,  and 
under  the  same  restrictions  as  the  bequests  made  to  him  in  my 
will ;  and  I  do  hereby  revoke  the  bequest  made  to  my  son, 
Thomas  Daniel  Zee,  in  my  will,  so  far  as  relates  to  the  lands 
and  premises  therein  mentioned  and  bequeathed  to  him ;  the 
estate  in  South  River  neck,  being  given  to  him  in  lieu  of  my 
bequest  made  to  him  of  any  part  of  my  landed  estate,  as  men- 
tioned in  my  said  will ;  and  it  is  my  will  and  desire,  that  in 
case  my  said  son,  Thomas  Daniel  Lee,  should  die  without 
lawful  issue,  or  before  his  arrival  at  lawful  age,  the  lands  and 
premises  herein  bequeathed  to  him,  shall  go  and  be  divided 
between  my  other  children,  as  before  provided  for  in  my  said 
will. 
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Item. — It  is  my  will,  and  I  do  hereby  desire,  that  all  my 
just  debts  shall  be  provided  for  and  discharged,  as  soon  as 
circumstances  will  permit,  at  the  discretion  of  my  executors 
hereinafter  named. 

Item. — I  will  and  direct,  that  in  addition  to  what  I  have 
already  given  to  my  daughter  Susan  Bird,  in  my  will,  that  she 
shall  have  and  receive  one  hundred  and  fifty  dollars,  current 
money,  to  be  provided  for  and  paid  to  her  as  before  directed. 

Item. — I  further  will  and  direct,  that  in  addition  to  what  I 
have  already  given  to  my  son  John  Lee,  in  my  will,  that  he 
shall  have  and  receive  one  hundred  and  fifty  dollars,  current 
money,  to  be  provided  for  and  paid  to  him  as  before  directed. 

Item. — I  further  will  and  direct,  that  in  addition  to  what  I 
have  already  given  to  my  son  Edward  Lee,  in  my  will,  that  be 
shall  have  and  receive  one  hundred  and  fifty  dollars,  current 
money,  to  be  provided  for  and  paid  to  him  as  before  directed. 

Item. — I  do  hereby  revoke  the  bequest  of  any  of  my  slaves, 
as  made  in  my  will,  but  will  and  direct  that  the  whole  of  my 
slaves  shall  remain  in  the  possession  of  my  wife,  during  her 
life,  for  the  benefit  of  her  and  my  children,  in  common,  in 
working  and  cultivating  the  lands  and  premises  whereon  I 
now  reside,  for  the  purposes,  as  heretofore  set  forth  in  my  will, 
and  after  her  decease,  the  same  shall  be  equally  divided  among 
my  children,  that  is  to  say,  Elizabeth  Ann  Lee,  Louisa  Mac* 
kail  Lee,  Emeline  Priscilla  Lee,  Margaret  Johns  Linthicum, 
Stephen  Lewis  Lee  and  Thomas  Daniel  Lee,  to  them  and  their 
heirs. 

Item. — And  lastly,  I  do  hereby  constitute  and  appoint  St* 
phen  Lewis  Lee,  and  my  friend  and  relation,  Robert  Welch  of 
Ben.,  to  be  sole  executors  of  this  my  last  will  and  codicil, 
revoking  and  annulling^  all  former  wills  and  codicils,  confirm* 
this  and  none  other  to  be  my  last  will  and  codicil. 

Item. — It  is  my  will  and  desire,  and  I  do  hereby  so  will  and 
direct,  that  my  son  Stephen  Lewis  I^e,  shall  not  have  or  re- 
ceive any  commission,  as  one  of  the  executors  of  this  my  last 
will  and  codicil,  having  made  provision  for  him  for  what  he 
shall  receive  of  mv  estate. 
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In  testimony  whereof,  I  have  hereunto  set,  &c,  this  5th 
December,  1832. 

After  various  answers  filed,  the  defendants,  Stephen  L.  Lee 
and  Robert  Welch  of  jBtn.,  executors  of  Stephen  Lee  and  Ste- 
phen L.  Lee j  objected  to  the  sufficiency  of  the  allegations  in 
the  complainants  bill,  and  to  the  relief  thereby  sought,  and 
assigned  the  following  reasons: 

1st.  Because  Susan  Bird,  John  Leey  Benjamin  Zee,  Edward 
Lee  and  Margaret  Johns  Linthicum,  executrix  of  Elizabeth  Leey 
deceased,  legatees  of  the  testator,  are  material  and  necessary 
parties  to  a  full  and  final  adjustment  of  the  matters  set  forth  in 
the  bill,  and  have  been  omitted  to  be  parties  thereto. 

2nd.  Because  all  the  estate  of  the  testator,  real  and  perso- 
nal, hath  been  disposed  of  by  his  last  will  and  codicil,  and 
there  are  many  legacies  specifically  bequeathed,  and  it  is 
obvious,  that  the  whole  cannot  be  paid  over  to  legatees,  and 
there  must  be  abatement  and  contribution  among  them,  and 
yet  there  are  no  such  averments  in  the  bill  or  parties  made 
thereto  as  will  enable  the  court  to  adjust  fully  and  finally  these 
conflicting  claims. 

3rd.  Because  it  is  not  alleged  in  the  bill,  that  the  executors 
of  Stephen  Lee,  deceased,  assented  to  the  legacy  claimed  by 
the  bill,  and  there  is  a  denial  thereof  in  the  answer  of  executors. 

4th.  Because  the  bill  does  not  state,  that  the  legatees,  en- 
titled to  pecuniary  legacies  under  the  will  and  codicil,  have 
been  paid  off. 

5th.  Because  the  pecuniar}'  legacies  are  a  charge  upon  the 
real  and  personal  estates. 

6th.  Because  there  are  no  facts  stated  in  the  bill  to  give 
jurisdiction  to  this  court — the  complainants,  if  entitled  to  any 
thing,  are  entitled  to  remedy  therefor  in  a  court  of  law. 

At  the  same  time,  there  was  filed  in  the  cause  an  agreement 
in  the  words  following  : 

"  It  is  admitted  that  the  personal  assets  of  Stephen  Lee,  the 
"  testator,  exclusive  of  the  negroes,  now  remaining  in  the 
"  bands  of  Stephen  Lewis  Lee,  one  of  the  executors,  are  suffi- 
"  cient  to  pay  the  debts  of  the  testator,  but  it  is  not  admitted 
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"  that  these  assets  are  sufficient  to  pay  the  pecuniary  legacies 
"  also. 

"  It  is  further  admitted,  that  of  the  negroes  returned  in  the 
"  inventory,  the  following  are  now  dead,  that  is  to  say,  Philip, 
"  Abraham,  Mary  and  William,  the  son  of  Judy;  Philip  % 
"  William  and  Mary  died  in  the  life  time  of  the  widow,  but 
"  Abraham  was  drowned  since  the  property  came  to  the  pos- 
"  session  of  Stephen  Lewis  Lee,  that  is  to  say,  on  the  3rd  of 
"  June,  1838. 

"  It  is  further  admitted,  that  Philip^  the  child  of  Judy,  was 
"  born  in  the  year  1834,  during  the  life  of  the  widow." 

The  general  replication  to  the  answers  of  the  defendants  was 
then  filed,  and  at  the  same  term  the  Chancellor  passed  an 
order  in  said  cause  in  the  words  following : 

Ordered,  that  this  case  be,  and  the  same  is,  hereby  referred 
to  the  auditor,  with  directions  to  make  a  statement  from  the 
pleadings  and  projfs  now  in  the  case,  and  from  such  other 
proofs  as  may  be  laid  before  him,  of  the  present  value  of  all 
and  each  one  of  the  slaves  of  the  said  testator,  together  with 
their  increase  from  the  time  of  the  death  of  the  said  testator, 
to  the  day  of  making  the  said  statement,  and  then,  if  practi- 
cable, to  make  an  equal  division  of  the  said  slaves  and  their 
increase,  among  the  said  legatees,  Elizabeth  Ann  Lee,  Louisa 
Mackall  Cole,  Emeline  Priscilla  Pindle,  Margaret  Johns  Lin' 
thicum,  Stephen  Lewis  Lee,  and  Thomas  Daniel  Lee ;  but  if 
an  equal  division  of  the  said  slaves  cannot  be  made  without  a 
sale,  then  to  state  the  same  accordingly  to  the  end,  that  the 
court  may  be  enabled  to  order  a  delivery  of  the  said  slaves  or 
the  payment  of  the  proceeds  of  the  sale  of  them  in  due  propor- 
tions to  the  said  legatees.  And  it  is  further  ordered,  that  the 
defendant,  Stephen  Lewis  Lee,  account  for  the  hire  and  pro- 
fits of  the  said  slaves,  and  their  increase,  after  the  death  of  the 
testator,  to  the  said  legatees,  from  the  death  of  the  said  widow 
of  the  said  testator,  until  the  same  shall  have  been  delivered 
up  or  sold  ;  and  the  auditor  is  directed  to  state  an  account 
accordingly  of  such  hires,  profits  and  increase,  from  the  plead- 
ings and  proofs  now  in  the  case,  and  from  such  other  proofs 
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as  may  be  laid  before  him,  and  the  parties  are  hereby  authori- 
sed to  take  testimony  in  relation  to  the  said  statement,  division 
and  account,  before  any  justice  of  the  peace,  on  giving  three 
days  notice  as  usual,  provided,  that  the  said  testimony  be 
taken  and  filed  in  the  chancery  office  on  or  before  the  twenty- 
fifth  day  of  September  next. 

While  the  cause  was  pending  before  the  auditor,  testimony 
was  taken  under  the  interlocutory  order,  which  is  sufficiently 
stated  in  the  opinion  of  this  court. 

On  the  21st  January,  1839,  the  auditor  reported  to  the 
Honorable  the  Chancellor,  that  he  had  examined  the  proceed- 
ings in  this  cause,  and  in  execution  of  the  order  of  the  1st 
August,  1838,  stated  /our  accounts  of  the  hire  of  the  negroes 
of  Stephen  Lee's  estate,  from  the  time  of  the  death  of  Mrs. 
Elizabeth  Lee,  the  tenant  for  life,  to  this  day,  herewith  sub- 
mitted, A,  B,  C  and  D. 

Account  A,  is  stated  according  to  the  average  testimony 
of  the  complainants'  witnesses. 

Account  B,  according  to  the  average  of  the  defendant's 
witnesses. 

Account  C,  according  to  the  average  of  all  the  witnesses. 

On  each  of  these  three  accounts  hire  is  included  for  all  the 
negroes  to  this  day,  and  interest  has  been  charged  in  the  usual 
manner. 

Account  D,  is  stated  according  to  the  instructions  of  the 
solicitors  of  the  defendant's,  without  interest. 

The  auditor  further  reports,  that  all  the  witnesses  examined 
on  that  subject  testify,  that  the  said  negroes,  and  their 
increase,  cannot  be  equally  divided  among  the  six  legatees 
thereof  without  a  sale,  and  that  he  has  not  assigned  to  the  seve- 
ral legatees  their  respective  shares,  awaiting  the  Chancellor's 
final  order  therefor. 

The  defendant,  Stephen  L.  Lee,  excepted  to  the  auditor's  re- 
port and  accounts  filed  January,  1839,  marked  A,  B  and  C, 
for  the  following  causes : 

1st.  Because  the  witnesses  on  whose  testimony  said  accounts 
are  founded,  do  not  know  the  said  negroes  or  the  value  of  their 
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hire,  and  do  profess  to  have  no  such  knowledge  in  their  depo- 
sitions. 

2nd.  Because  the  said  witnesses,  in  their  depositions,  omit 
to  state  what  allowances  should  be  made  the  defendant  for 
the  clothing,  medical  attendance,  and  other  expenses  of  said 
negroes  who  could  work ;  and  also,  what  for  the  support  of 
the  old  and  young  negroes  that  could  not  work. 

3rd.  Because  the  said  witnesses  include  in  their  estimates 
of  hire,  negro  man  Abraham  who  was  drowned,  as  is  proved 
without  any  neglect  of  said  Lee,  during  the  time  for  which 
hire  is  allowed  for  him,  for  which,  of  course,  no  service  was 
received  by  the  said  Lee. 

4th.  Because  interest  is  charged  on  the  whole  amount  of 
the  said  estimated  hire,  whereas  a  majority,  if  not  all  the  lega- 
tees agreed,  that  by  the  will  and  intention  of  the  testator,  said 
Stephen  L.  Lee  was  entitled  to  the  said  hires. 

5th.  Because  in  accounts  A  and  C,  the  auditor  has  assumed 
that  the  average  value  of  the  negroes,  according  to  the  testi- 
mony of  William  H.  Journey,  is  $200 ;  whereas,  it  is  evi- 
dent, that  the  said  value  was  intended  to  be  reduced  by  an  es- 
timate of  the  expense  of  maintaining  young  and  infirm  negroes, 
as  shewn  in  account  D. 

The  complainants  also  excepted  to  the  auditor's  report  and 
accounts  filed  on  the  21st  of  January,  1839,  marked  B,  C,  and 
D,  for  the  following  causes  : 

Is*.  Because  in  account  B,  the  estimate  of  the  witnesses, 
Joseph  Carr  and  John  Tydings,  is  reduced  ten  dollars  each 
for  the  cost  of  supporting  two  infant  children,  when  it  is  evi- 
dent the  said  witnesses,  in  speaking  of  the  net  annual  value  of 
the  negroes,  made  an  allowance  for  such  expense. 

2nd.  Because  in  account  C,  the  estimates  of  the  same  wit- 
nesses are  subjected  to  similar  reductions,  and  because  the 
two  accounts  B  and  C  differ  from  account  A,  and  they  in- 
sist upon  those  differences,  each  and  all  of  them,  as  grounds 
of  exception,  and  that  the  account  A  should  be  confirmed. 

3rd.  To  account  D  the  complainants  except,  because  it  is 
founded  upon  the  estimate  of  a  single  witness,  and  because 
38        v.12 
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even  that  estimate  is  reduced  by  an  allowance  for  the  support 
of  the  old  woman,  girl  and  boy,  for  which  there  is  no  founda- 
tion, and  because  it  contains  no  charge  for  interest  on  the  hire 
of  the  negroes,  which  the  complainants  insist  is  erroneous. 

On  the  16th  day  of  March,  1839,  the  cause  being  submitted 
by  consent,  the  Chancellor  passed  the  following  decree : 

This  case  standing  ready,  &c,  and  it  appearing  by  the 
auditor's  report  of  the  21st  January,  1839,  made  in  pursu- 
ance of  the  order  of  the  first  day  of  August  last,  that  the 
negro  slaves  in  the  proceedings  mentioned  and  their  increase, 
are  not  susceptible  of  division  among  the  parties  entitled 
without  a  sale  thereof,  and  the  said  report  to  that  extent  not 
being  excepted  to  by  any  of  the  parties,  itis  thereupon,  this 
16th  March,  1839,  by  Theodorick  Bland,  Chancellor,  by,  &c, 
adjudged,  &c,  that  the  said  report  of  the  auditor,  so  far  as 
the  same  assumes  that  the  said  slaves  and  their  increase  can- 
not be  divided  among  the  parties  without  a  sale,  be  and  the 
same  is  hereby  ratified  and  confirmed. 

And  it  is  further  adjudged,  ordered  and  decreed,  by  the  au- 
thority aforesaid,  ttfet  the  said  slaves  and  their  increase  be 
sold;  that  Alexander  Randall  and  John  Johnson,  of  the  city 
of  Annapolis,  be  and  they  are  hereby  appointed  trustees  to 
make  such  sale,  &c.,  and  that  the  course  and  manner  of  their 
proceedings  shall  be  as  follows,  &c. 

From  which  decree  the  defendant,  Stephen  L.  Lee,  after- 
wards, on  the  twenty-seventh  day  of  March,  eighteen  hundred 
and  thirty-nine,  prayed  an  appeal. 

The  said  appeal  was  granted,  anil  the  proceedings  were 
accordingly  transmitted. 

On  the  29th  day  of  March,  1841,  complainants  filed  their 
petition  in  chancery,  representing  briefly,  the  history  and  pro- 
gress of  the  cause,  and  that  an  appeal  was  prosecuted  by  the 
said  Stephen  L.  Lee,  one  of  the  defendants  from  said  decree, 
to  the  Court  of  Appeals  for  the  Western  Shore  of  Maryland, 
which  court,  at  December  term  eighteen  hundred  and  forty, 
dismissed  the  said  appeal,  upon  the  ground,  as  your  peti- 
tioner is  advised,  that  no  decree  had  been  passed  by  your 
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honor,  ascertaining  the  amount  of  hires  and  profits  to  which 
the  legatees  were  entitled.  They  further  state,  that  no  ac- 
count of  such  hires  can  be  stated  up  to  the  day  of  the  sale  of 
said  negroes,  as  directed  by  your  honor's  order  of  August, 
eighteen  hundred  and  thirty-eight,  because  the  operation  of 
the  decree  ordering  a  sale,  is  superseded  by  the  appeal  bond, 
and  as  the  Court  of  Appeals  will  not  review  your  honor's  de- 
cree uutil  an  account  of  hires  is  ratified  by  your  honor,  your 
petitioners,  as  the  case  now  stands,  are  without  the  means  of 
procuring  an  adjudication  upon  their  rights,  and  they  refer  to 
a  copy  of  the  order  of  the  Court  of  Appeals,  dismissing  the 
appeal  as  aforesaid,  marked  A,  and  pray  that  the  same  may 
be  taken  as  a  part  of  their  petition.  And  your  petitioners  now 
pray  your  honor  to  re-instate  the  said  cause  in  this  court,  and 
to  decide  upon  the  exceptions  to  the  auditor's  account  for  hires 
and  profits,  as  to  your  honor  may  seem  right,  and  to  grant 
them  such  other  and  further  relief  as  the  nature  of  the  case 
may  require ;  and  they  will  pray,  &c. 

Exhibit  A. — Stephen  L.  Lee  ttf^Tgf^SCTZ^teLE  and 
wife  and  others.  Court  of Amfh  tfrmewtA&ty  Shore. 
December  termy  1840.  This  appei^ 
for  the  parties,  upon  the  question 
could  at  this  time  be  considered,  anc 
that  the  decree  from  which  the  apped 
within  the  intent  and  meaning  of  the! 
ry  expense  and  delay  in  prosecuting  appeals  from  courts  exer- 
cising equity  jurisdiction  in  this  State,  passed  at  December 
session  in  the  year  eighteen  hundred  and  thirty,  chapter  one 
hundred  and  eighty-five,  and  that  the  record  thereof  ought 
not  to  have  been  transmitted  at  this  time  to  this  court. 

It  is  thereupon,  this  sixth  day  of  February,  in  the  year 
eighteen  hundred  and  forty-one,  by  the  Court  of  Appeals  for 
the  Western  Shore  adjudged,  ordered  and  decreed,  that  the 
said  appeal  in  this  court  be  and  the  same  is  hereby  dismissed 
with  costs,  and  the  cause  be  remanded  to  the  Court  of  Chan- 
cery, that  such  proceedings  thereon  may  be  had  as  the  case 
may  require. 
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On  the  30th  March,  1841,  the  Chancellor  (Bland,)  passed 
the  following  decree : 

In  Chancery,  March  Term,  1841.  This  case  coming  before 
the  court  upon  the  petition  of  the  complainants,  filed  on  the 
29th  of  March,  1841,  and  upon  the  agreement  heretofore  filed, 
submitting  the  case  upon  exceptions,  and  standing  ready  for 
hearing  upon  the  said  exceptions,  the  proceedings  were  read 
and  considered. 

It  is  thereupon,  this  thirtieth  day  of  March,  in  the  year  one 
thousand  eight  hundred  and  forty-one,  by  Theodorick  Bland, 
Chancellor,  and  by  the  authority  of  this  court  adjudged,  &c, 
that  the  account  reported  and  filed  by  the  auditor  on  the  21st 
of  January,  in  the  year  1839,  and  marked  C,  be  and  the 
same  is  hereby  ratified  and  confirmed,  and  that  the  exceptions 
thereto  filed,  be  and  the  same  are  hereby  overruled.  And  it  is 
further  adjudged,  ordered  and  decreed,  that  the  defendant, 
Stephen  L.  Lee  pay,  or  bring  into  this  court  to  be  paid  to  the- 
complainants  and  others,  the  legatees  of  the  said  slaves  in  the 
proceedings  mentioned,  the  sum  of  five  hundred  and  ninety- 
five  dollars  and  thirteen  cents,  with  interest  on  the  sum  of  five 
hundred  and  seventy-five  dollars  and  forty-seven  cents,  part 
thereof  from  the  twentieth  day  of  January,  in  the  year  eigh- 
teen hundred  and  thirty-nine,  until  paid  or  brought  in  to  be 
paid  as  aforesaid,  and  that  a  further  account  of  the  hires  and 
profits  of  said  slaves  with  their  increase,  shall  be  hereafter  ta- 
ken by  the  auditor  from  the  said  twentieth  day  of  January,  in 
the  year  eighteen  hundred  and  thirty-nine,  until  the  said  slaves 
shall  be  sold  as  provided  by  the  decree  of  the  16th  day  of  March, 
in  the  year  aforesaid,  from  the  proofs  and  proceedings  now  in  the 
case,  and  from  such  other  evidence  as  may  belaid  before  him; 
provided  that  such  proof  be  taken  before  some  justice  of  the 
peace  on  three  days  notice  as  usual,  and  filed  in  the  Chancery 
office  on  or  before  the  final  ratification  of  the  sale  as  before 
provided. 

And  it  is  further  adjudged,  ordered  and  decreed,  that  the 
said  defendant,  Stephen  Lewis  Lee  pay,  or  bring  into  this  court 
to  be  paid  to  the  complainants,  their  costs  in  this  court,  to  be 
taxed  by  the  register. 
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From  this  decree  the  said  Stephen  L.  Lee  also  appealed. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Dorsey  and  Chambers,  J. 

By  T.  S.  Alexander  for  the  appellant,  who  insisted — 

The  cause  having  been  submitted  on  the  16th  of  March, 
1839,  the  Chancellor  passed  a  decree  confirming  so  much  of 
the  auditor's  report  as  stated  that  the  negroes  could  not  be 
divided,  and  directed  the  same  to  be  sold,  and  thereout  the 
costs  of  suit  to  be  paid. 

From  this  decree  the  defendant,  Stephen  L.  Lee,  appealed, 
and  on  the  6th  of  February,  1841,  the  appeal  was  dismissed 
by  the  Court  of  Appeals,,on  the  ground  that  the  decree  was 
not  final. 

On  the  29th  of  March,  1841,  the  complainants  filed  their 
petition,  praying  that  the  case  might  be  re-instated,  and  that 
the  court  would  decide  on  the  exceptions  to  the  auditor's 
report. 

On  the  30th  of  March,  1841,  the  Chancellor,  without  any 
notice  whatever  to  the  defendant,  passed  a  further  decree,  rat- 
ifying and  confirming  account  C,  and  overruling  the  excep- 
tions thereto,  directing  the  defendant,  Stephen  L.  Leey  to  pay 
or  bring  into  court  to  be  paid  to  the  complainants  and  others, 
legatees  of  the  slaves,  the  sum  of  $595.13,  with  interest  and 
costs  of  suit,  and  directing  a  further  account  to  be  taken  of 
hires  which  should  accrue  until  the  sale  thereof. 

From  this  decree  the  defendant  has  likewise  appealed,  and 
will  now  insist — 

1.  That  the  decree  of  the  30th  March,  1841,  was  prema- 
turely entered. 

2.  That  the  decree  of  the  16th  March,  1830,  having  been 
passed  after  a  full  hearing  of  the  cause,  and  without  any  re- 
servation of  any  equity,  for  further  directions  must  be  treated 
as  an  adjudication  that  the  complainants  are  entitled  to  relief 
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by  a  sale  of  the  negroes  mentioned  in  the  proceedings,  and  to- 
no  other  relief. 

3.  That  the  account  C,  which  is  adopted  by  the  decree  of 
the  30th  March,  1841,  is  erroneous — 1st,  because  the  auditor 
has  included  in  his  average  the  estimates  of  witnesses  who 
did  not  profess  to  know  the  negroes  in  question — 2nd,  because 
those  witnesses  have  not  made  nor  even  professed  to  make 
due  allowances  for  the  clothing,  &c,  of  the  negroes,  nor  pro- 
per allowances  for  the  support  of  the  negroes  incapable  of 
labor — 3rd,  because  the  said  account  charges  the  defendant 
with  the  hire  of  negro  Jlbraham  for  a  term  subsequent  to  his 
death — 4th,  because  interest  is  charged  to  the  defendant  on 
the  annual  values  of  the  services  of  the  negroes. 

In  all  these  particulars  it  will  be  insisted,  that  account  C  is 
erroneous,  and  that  the  defendant,  if  chargeable  at  all  in  this 
suit,  is  only  to  be  charged  with  the  sum  found  due  by  the  ac- 
count D. 

4.  That  the  profits  of  those  negroes  during  the  term  of  six 
years,  mentioned  in  the  last  clause  of  the  will,  are  charged  with 
the  payment  of  the  pecuniary  legacies  bequeathed  by  the  tes- 
tator, and  in  fact  have  not  been  adequate  to  the  payment 
thereof.  To  this  part  therefore  the  complainants  and  others 
residuary  legatees  have  no  title. 

5.  As  a  corollary  from  the  4th  point,  it  will  be  insisted, 
that  the  pecuniary  legatees  and  the  personal  representative  of 
the  widow  are  necessary  parties  to  any  suit  calling  for  an  ac- 
count of  such  profits. 

6.  That  the  bill  in  this  cause  having  been  filed  before  the 
expiration  of  the  above  term  was  prematurely  brought,  and  so 
no  relief  can  be  given  by  way  of  decree  for  a  sale  or  partition 
of  said  negroes. 

7.  That  the  decree  awarding  costs  against  the  appellant  is 
inconsistent  with  the  previous  decree  of  the  16th  March,  1839, 
by  which  the  costs  are  charged  on  the  proceeds  of  sale,  and  is 
moreover  unjust  and  oppressive,  inasmuch  as  the  questions 
raised  on  the  record  were  at  the  least  fair  questions,  and  the 
conduct  of  the  defendant  in  his  defence  was  also  fair. 
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8.  That  the  costs  of  all  parties  are  properly  chargeable  on 
the  fund  to  be  distributed  in  this  cause. 

9.  That  the  decree  of  30th  March,  1841,  is  erroneous  in 
directing  payment  of  a  gross  sum  to  the  complainants  and 
others,  legatees  of  the  slaves,  whereas  the  persons  so  entitled 
should  have  been  named,  and  to  each  of  them  a  just  share — 
proportion  in  severalty,  ought  to  have  been  awarded. 

And  by  J.  Johnson  for  the  appellees,  who  contended — 

1.  That  upon  the  true  construction  of  the  will  and  codicils  of 
the  testator,  the  negroes  and  their  increase,  were  to  be  divided 
among  the  six  legatees  named  in  the  second  codicil,  immedi- 
ately after  the  death  of  the  widow. 

2.  That  the  right  of  these  legatees  to  the  enjoyment  of  the 
property  specifically  bequeathed  to  them,  did  not  depend  in 
any  degree  upon  the  sufficiency  of  the  provision  for  the  pay- 
ment of  pecuniary  legacies,  and  that  consequently  the  negroes 
and  their  profits  stand  wholly  exempt  from  the  claim  of  the 
pecuniary  legatees. 

3.  That  the  only  necessary  parties  to  the  bill  were  the  exec- 
utors and  the  persons  among  whom  the  slaves  were  to  be  di- 
vided upon  the  death  of  the  widow. 

4.  That  the  Chancellor  did  right  in  ratifying  account  C. 

Stephen,  J.  delivered  the  opinion  of  the  court. 

In  the  discussion  of  this  case,  several  points  have  been 
raised  and  argued  by  the  counsel  of  the  appellant,  which  this 
court  now  have  to  consider  and  decide.  The  first  objection 
is,  that  the  final  decree  of  the  Chancellor  was  premature,  the 
case  not  being  at  that  time  ready  for  the  judicial  action  of  the 
court,  we  think  there  is  nothing  in  this  objection.  Before  the 
first  decree  was  passed,  and  prior  to  the  first  appeal,  which 
was  dismissed  by  this  court  as  illegally  taken,  the  cause,  by 
consent  of  parties,  had  been  submitted  to  the  Chancellor  upon 
the  auditor's  report,  and  when  the  case  was  dismissed  from 
this  court,  and  the  cause  went  back  to  the  Court  of  Chancery 
for  further  proceedings,  it  was  brought  to  the  notice  of  that 
court  by  the  petition  of  the  appellee,  which  placed  it  in  the 
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same  situation  as  if  no  appeal  had  been  taken,  and  the  cause 
had  never  been  removed  from  that  jurisdiction.  We  think  the 
second  objection  of  the  appellant  equally  untenable  and  un- 
founded. No  reservation  of  any  equity  for  further  directions 
was  necessary  in  the  first  decree  for  a  sale  of  the  negroes,  to 
warrant  the  court  in  granting  full  and  complete  relief  to  the 
appellee  for  the  hire  and  annual  value  of  the  negroes,  when 
the  final  decree  was  passed.  The  principle  seems  to  be 
settled,  that  the  court  will  not,  on  further  directions,  decide  a 
question  not  reserved  by  the  decree;  the  rule,  however,  does 
not  prevent  the  court  from  giving  interest  on  further  directions, 
though  the  question  of  interest  be  not  reserved  by  the  decree. 
For  this  principle,  see  2  Smith's  C.  P.  403,  404.  The  same 
principle  which  would  warrant  the  allowance  of  interest  without 
any  reservation  to  that  effect  in  the  decree,  would,  we  think, 
upon  fair  and  reasonable  grounds  of  analogy,  sanction  the 
allowance  of  hire  and  value  for  the  negroes,  without  any  reser- 
vation having  been  made  upon  that  subject,  when  the  decree 
for  a  sale  was  passed.  Upon  the  appellant's  third  point, 
which  charges  error  in  the  principles  assumed  by  the  auditor 
in  stating  the  account,  which  was  adopted  by  the  decree  of 
the  Chancellor,  we  think  the  objection  is  well  founded,  so  far 
as  he  has  relied  upon  the  estimates  of  witnesses,  who  did  not 
know  the  negroes  in  question.  Their  estimates  ought  not  to 
have  been  mixed  up  with,  and  allowed  equal  weight  and  in- 
fluence, with  the  valuations  of  those  who  knew  the  negroes, 
and  who  testified  from  such,  their  personal  knowledge.  An 
average  of  hire  and  value  founded  upon  such  a  principle,  might 
work  great  and  serious  injustice.  Proper  allowances  ought 
also  to  be  made  for  the  expense  of  maintaining  and  clothing 
the  whole,  as  well  those  incapable  of  labor  as  those  who  were 
able  to  work.  The  hire  of  the  negro  man  Abraham,  who  was 
drowned,  ought  to  have  been  carried  up  to  the  time  of  his 
death ;  and  ought  not,  certainly,  to  have  been  extended  be- 
yond that  period,  as  a  charge  against  the  appellant.  We  think 
there  was  no  error  in  the  charge  of  interest  on  the  annual  hire 
or  value  of  the  negroes'  services  ;  at  the  expiration  of  each 
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year  he  was  a  debtor  to  that  amount,  and  interest,  we  think, 
was  properly  charged  upon  it.  We  think  that  the  appellants 
fourth  point  is  clearly  untenable. 

The  will  and  codicil  are  to  be  construed  together  as  one 
instrument,  and  are  to  be  reconciled  as  far  as  practicable ;  but 
if  there  be  any  conflict  or  repugnancy  between  them,  the  codicil, 
as  the  last  indication  of  the  testator's  mind,  must  operate  in 
preference  to  the  will.  By  the  second  codicil,  the  negroes  are 
given  to  the  wife  for  life,  in  language  too  clear  to  be  misun- 
derstood ;  and  at  her  death  the  direction  is  equally  explicit, 
that  they  are  to  be  divided  amongst  the  legatees  therein  named. 
If  this  construction  be  correct,  the  fifth  point  is  wholly  untena- 
ble ;  because  the  pecuniary  legatees,  and  the  personal  repre- 
sentative of  the  widow,  have  no  interest  which  can  be  affected 
by  this  decree,  and  are  therefore  not  necessary  parties  to  this 
suit.  From  the  death  of  the  widow,  the  hire  and  profits  of 
the  negroes'  services  ceased  to  be  a  fund  for  the  payment  of 
their  legacies,  and  they  were  no  longer  interested  in  any  ques- 
tion, touching  that  subject. 

For  reasons  already  assigned,  we  think  that  the  sixth  point, 
which  objects  that  the  suit  was  prematurely  brought,  is  wholly 
unavailing.  Upon  the  death  of  the  widow,  the  right  of 
the  specified  legatees  to  call  for  a  distribution  immediately 
attached,  and  their  standing  in  court  cannot,  of  course,  be  im- 
peached, upon  the  ground  that  their  bill  was  prematurely  filed. 
The  seventh  and  eight  points  relative  to  costs,  cannot  be  sus- 
tained. The  principle  is  well  settled,  that  the  question  of  costs 
in  Chancery  is  discretionary.  At  the  time  of  the  first  decree,  the 
costs  were  properly  charged  on  the  fund,  because  at  that  time 
no  improper  obstacles  had  been  interposed  by  the  appellant,  to 
the  attainment  of  the  objects  of  the  suit ;  but  afterwards  the 
case  assumed  a  different  aspect;  andt  he  untenable  and  vexa- 
tious grounds  of  defence  taken  by  the  defendant,  well  war- 
ranted the  Chancellor  in  the  course  which  he  pursued  in  his 
final  decree  upon  the-subject  of  costs,  which  was,  that  the  de- 
fendant, Lee,  should  pay  to  the  complainants  their  costs  in 
that  court.  Upon  the  ninth  point,  we  think  there  is  error  in 
39        v.12 

Digitized  by  VjOOQIC 


306  CASES  IN  THE  COURT  OF  APPEALS 

Brooks  ©*.  Brooke,  Belt  and  Hodgkin.— 1842. 

the  decree  of  the  court  below.  The  distributive  share  of  each 
legatee  should  have  been  liquidated,  and  finally  settled  by  the 
decree,  so  as  to  prevent  all  future  controversy  and  litigation 
upon  the  subject ;  an  object  which  the  Court  of  Chancery  is 
always  studious  to  accomplish,  and  which  is  the  main  and 
leading  purpose  of  the  rule,  which  requires  that  all  proper  par- 
ties should  be  made  to  every  suit  therein  instituted.  Upon 
these  views  of  the  case,  disagreeing  as  we  do  with  the  Chan- 
cellor in  the  particulars  mentioned  abpve,  we  think  that  the 
decree  of  the  court  below  ought  to  be  reversed  with  costs,  and 
the  cause  remanded  for  further  proceedings  according  to  the 
principles  herein  contained. 

DECREE  REVERSED  WITH  COSTS. 


John  Brooks  vs.  Walter  6.  Brooke  and  James  B.  Belt, 
Adm'r.  of  Edward  W.  Belt,  and  T.  Hodgkin,  Adm'b. 
of  Alex.  H.  Boteler. — June  Term,  1842. 

A  bill  which  sets  out  the  previous  proceedings  of  the  court  as  a  portion  of 
the  facts  out  of  which  the  complainants  equity  arises,  though  alleged  to 
be  on  its  face  a  supplemental  bill,  yet  did  not  seek  to  alter  or  amend  any 
decree  or  order  passed  in  this  cause,  is  neither  a  supplemental  bill,  nor  a 
bill  in  the  nature  of  a  bill  of  review,  but  is  an  original  bill. 

The  general  rule  is,  that  a  Court  of  Chancery  has  no  power  over  the  secu- 
rities of  a  trustee  of  the  court,  but  this  has  some  exceptions. 

Where  property  is  sold  under  a  decree  of  a  court  of  equity,  the  proceeds  of 
sale  are  considered  in  the  custody  of  the  court,  and  no  person,  whether  a 
party  to  the  bill  or  otherwise,  can  maintain  a  suit  at  law  for  the  recovery  of 
any  portion  thereof,  until  the  payment  of  a  claim,  thus  prosecuted,  shall 
have  been  awarded  by  the  court,  and  notice  of  such  award,  and  a  demand  of 
payment,  shall  have  been  made  of  the  trustee  or  other  officer  in  whose 
hands  the  funds  may  have  remained  as  the  fiduciary  agent  of  the  court* 

But  where  the  trustee  is  delinquent,  and  having  wasted  the  fund  dies  intes- 
tate, without  any  administrator,  or  estate  on  which  administration  could  be 
had,  and  a  claimant  could  not  place  himself  in  a  situation  to  proceed  at 
law,  by  obtaining  a  previous  award  against  the  trustee,  accompanied  with 
notice  and  demand  of  payment,  then  equity  will  afford  relief  against  his 
securities. 

Evidence  by  an  under  clerk  employed  in  the  office  of  a  clerk  of  the  county 
court,  that  he  had  made  a  careful  examination  for  a  trustee's  bond,  of  all 
the  papers  connected  with  the  cause  in  which  the  bond  had  been  given, 
and  of  all  the  other  equity  cases  in  the  office  fince  for  the  original  bond, 
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and  could  not  find  it,  and  did  not  know  where  it  was  to  be  found,  and  that 
ererj  bundle  of  papers  in  the  office,  and  every  part  of  the  office,  where  he 
thought  there  was  a  possibility  of  finding  it,  he  had  also  examined,  and  that 
he  verily  believes  it  to  be  lost,  with  proof  that  the  bond  once  existed,  is 
sufficient  proof  of  its  loss  eo  warrant  the  interposition  of  a  court  of  equity  as 
far  as  that  fact  would  give  it  jurisdiction,  but  the  loss  of  the  bond  was  not 
material  in  this  cause. 

Where  mortgaged  premises  are  decreed  to  be  sold,  prior  incumbrancers  not 
parties  to  the  bill,  nor  before  the  court,  are  not  bound  to  seek  payment  of 
their  claims  out  of  the  proceeds  of  sale  in  the  hands  of  the  trustee  to  make 
the  sale,  and  if  not  paid  off,  may  prosecute  their  liens  upon  the  lands 
sold,  after  the  conveyance  to  the  purchaser,  notwithstanding  he  had  paid 
the  whole  purchase  money,  and  the  land  had  been  sold  to  him  by  the  trus- 
tee free  from  all  incumbrances. 

Where  a  trustee  under  a  decree  wastes  a  portion  of  the  purchase  money,  and 
dies  in  default,  a  second  trustee  was  appointed,  the  court  may  order  him 
to  pay  off  prior  incumbrances  with  the  funds  in  his  hands,  without  preju- 
dice to  the  right  of  judgment  creditors  having  liens  on  the  land  to*  pro. 
ceed  against  the  securities  of  the  first  trustee  to  the  extent  of  the  funds 
wasted. 

By  a  decree  under  which  a  sale  was  made,  the  trustee  was  ordered  to  report 
the  salo  and  to  bring  the  proceeds  of  sale  into  court ;  disobedience  to  the 
latter  branch  of  this  decree  is  a  breach  of  the  condition  of  his  bond,  for 
which  he  and  is  his  securities  may  be  sued  at  law  by  any  person  who  can 
show  himself  damnified,  and  clothed  with  the  requisite  authority  to  sue. 

A  court  of  equity  will  do  nothing  to  extend  the  liability  of  securities  beyond 
the  clear  intent  and  import  of  their  contract ;  but  if  to  such  an  extent  they 
cannot  be  held  liable,  by  reason  of  fraud,  accident,  or  mistake,  it  will  to 
prevent  a  failure  of  justice,  interfere,  and  enforce  the  execution  of  their 
contract  according  to  its  obvious  meaning  and  design. 

Chancery  jurisdiction  was  originally  assumed  upon  the  great  principle,  that 
without  it  there  would  be  a  total  failure  of  justice,  a  court  of  law  being 
incompetent  to  grant  adequate  relief. 

Appeal  from  the  Court  of  Chancery. 

The  bill  in  this  cause  was  filed  by  the  appellant  on  the  25th 
August,  1837,  and  prayed  subpoenas  against  Walter  B.  Brooke, 
•Alexander  H.  Boteler,  and  Edward  W.  Belt,  and  commenced — 
"  The  supplemental  bill  of  complaint  of  J.  B.,  shows,  that 
upon  a  bill  of  complaint  filed  in  Prince  George's  county  court 
as  a  court  of  equity,  by  Lucy  S.  Brooke,  complainant,  against 
Walter  B.  Brooke,  such  proceedings  were  had,  that  on  or 
about  the  27th  July,  1830,  a  decree  was  passed  in  the  cause 
appointing  Edward  M.  Dorset/,  since  deceased,  a  trustee,  with 
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authority  to  sell  certain  mortgaged  premises  for  the  purposes 
mentioned  in  said  cause,  and  by  said  decree,  said  E.  M.  D. 
was  required,  before  he  proceeded  to  execute  the  trusts  thereby 
reposed  in  him,  to  file  with  the  clerk  of  said  court  a  bond  with 
security,  &c.  as  trustee,  &c. ;  that  the  said  E.  M.  D.  accepted 
the  said  trust,  and  on  or  about  the  month  of  August,  183Q, 
filed  in  said  court  a  bond  to  the  State  of  Marylandy  executed 
by  himself  with  the  said  A.  H.  B.  and  E.  W.  B.  as  bis  sure- 
ties, in  the  penalty  of  $5,000,  with  the  condition,  as  required 
by  said  decree ;  that  afterwards,  the  mortgaged  premises  were 
sold  to  Richard  H.  Brookes  for  the  sum  of  $11,500;  said 
sale  duly  reported  and  confirmed,  and  the  greater  part  of  the 
purchase  money  paid  to  the  trustee,  E.  Jtf.  D.;  that  the  mort- 
gaged premises  were  sold  clear  of  all  incumbrances,  and  that 
the  proceeds  of  sale  greatly  exceeded  the  claim  of  the  com- 
plainant ;  it  was  by  the  said  court,  on  or  about  the  26th  Oc- 
tober, 1830,  ordered  and  decreed,  that  the  trustee  apply  the 
necessary  amount  of  the  purchase  money,  when  received,  to 
the  payment  of  incumbrances  existing  prior  to  the  complain- 
ants mortgage,  and  that  the  residue  of  the  purchase  money  be 
brought  into  court  to  be  subject  to  further  order ;  that  in  obe- 
dience to  said  order,  the  auditor  of  the  said  court,  on  or  about 
the  11th  January,  1831,  made  a  partial  report,  and  thereby 
applied  parcel  of  the  proceeds  of  the  aforesaid  sales  to  the 
payment  of  several  claims  against  said  estate ;  that  on  the  14th 
January,  1831,  a  certain  Philemon  Chew,  on  behalf  of  the 
creditors  of  himself,  and  a  certain  Henry  M.  Chew^  theretofore 
trading  under  the  style  of  Henry  M.  Chew  and  Company,  filed 
his  petition  in  said  cause,  and  therein  alleged,  that  he  had 
theretofore,  for  the  use  of  the  creditors  of  H.  M.  C.  4r  Co., 
recovered  a  judgment  against  the  aforesaid  W.  B.  B.  for  a 
large  sum  of  money,  upon  which  a  writ  of  fieri  facias  was 
issued,  and  levied  on  the  defendant's  equity  of  redemption  in 
the  aforesaid  property,  and  the  petitioner  therefore  insisted, 
that  the  said  judgment  and  execution  bound  the  aforesaid 
property,  and  prayed,  that  the  same  might  be  paid  and  dis- 
charged out  of  the  surplus  proceeds  of  sales  as  aforesaid,  and 


Digitized  by  VjOOQIC 


OP  MARYLAND.  309 


Brooks  v.  Brooke,  Belt  and  Hodgkin— 1842. 

that  upon  said  petition  the  said  P.  G.  county  court  passed  an 
order,  and  thereby,  amongst  other  things,  directed  the  auditor 
of  said  court  to  state  an  account  between  the  mortgaged  estate 
in  the  proceedings  mentioned,  and  the  late  and  present  trus- 
tees applying  the  balance  that  will  remain  of  the  proceeds  of 
the  said  estate,  after  paying  off  the  incumbrances  directed  to  be 
discharged  by  the  order  of  said  court  in  the  following  order, 
that  is  to  say  :  first,  to  the  extinguishment  of  the  debt  due 
the  complainants  with  interest  and  costs  of  suit,  and  secondly, 
to  the  extinguishment  of  the  judgment  mentioned  in  the  afore- 
said  petition,  and  other  debts,  if  any,  of  a  similar  grade ;  that 
the  auditor  afterwards  reported  sundry  accounts,  and  thereby, 
amongst  other  things,  applied  the  sum  of  $932.54,  parcel  of 
the  proceeds  of  sale  actually  received  and  remaining  in  the 
hands  of  the  said  E.  M.  £.,  as  trustee  as  aforesaid,  to  the 
payment  of  the  aforesaid  judgment  claim,  mentioned  in  said 
petition  of  P.  C,  and  the  said  auditor  having  made  said  sum 
payable  to  the  creditors  of  H.  M.  C.  #  Co.,  the  said  P.  G. 
county  court,  afterwards,  to  wit,  &c,  ratified  the  said  report, 
and  ordered  that  the  said  trustee  pay  over  to  the  creditors  of  H. 
M.  C.  #  Co.,  the  aforesaid  sum  of  money;  that  after  notice  to, 
demand  of,  and  refusal  to  pay  by  the  said  trustee  of  the  said 
order,  an  action  at  law  was  brought  upon  the  bond  of  the  said 
trustee  to  enforce  payment  of  said  sum. 

The  bill  further  alleged,  that  execution  on  the  aforesaid 
judgment  had  been,  some  time  before  the  passage  of  the  last 
order,  superseded  by  the  said  W.  B.  Brooke,  and  the  com- 
plainant and  some  other  person  as  his  sureties;  and  that,  upon 
the  expiration  of  the  stay  thereby  obtained,  such  proceedings 
were  had  that  your  orator  was  compelled  to  pay  the  sum  due 
on  the  aforesaid  judgment ;  that  this  payment  was  made 
sometime  after  the  commencement  of  the  aforesaid  action  at 
law  against  said  trustee  and  his  sureties,  and  your  orator  having 
thereby  become  entitled  to  all  the  rights  of  the  original  judg- 
ment creditor,  and  to  the  benefit  of  all  remedies  which  the 
said  creditor  might  have  used  for  recovery  of  his  demand, 
procured  the  aforesaid  action  at  law,  to  be  entered  for  his  use, 
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and  the  same  was  continued  in  piosecution  by  him  until  its 
conclusion,  as  hereinafter  mentioned. 

The  bill  then  further  alleged,  that  the  said  equity  cause  was 
removed  from  P.  G.  county  court  into  this  court,  and  being 
depending  herein,  the  complainant  filed  his  petition,  therein 
suggesting  his  rights  in  the  premises,  and  that  the  said  E.  M. 
D.,  the  trustee,  had  departed  this  life,  and  praying,  that  the 
said  Jl.  H.  B.  and  JE.  W.  £.,  as  his  sureties,  might  be  com- 
pelled to  pay  him,  the  aforesaid  sum  of  money,  upon  which 
said  petition  such  proceedings  were  had,  that  the  Chancellor 
passed  an  order  directing  the  said  sureties  to  pay  the  aforesaid 
sum  of  money  to  this  complainant,  but  from  the  said  order  the 
said  sureties  appealed  to  the  Court  of  Appeals,  by  which 
court  the  said  order  was  reversed,  upon  the  ground,  that  this 
complainant  was  not  entitled  to  the  benefit  of  a  summary 
remedy  by  petition  and  attachment. 

The  bill  further  alleged,  that  the  aforesaid  action  at  law  was 
afterwards  tried  in  P.  G.  county  court,  and  a  verdict  was 
rendered  therein  for  the  plaintiff  for  the  whole  amount  of  the 
demand  against  the  said  A.  H.  B.  and  E.  W.  B.y  (the  said 
Dorsey,  the  trustee,  having  departed  this  life  pending  said  suit,) 
and  judgment  was  rendered  in  conformity  thereto,  but  upon 
an  appeal  taken,  this  was  also  reversed,  upon  the  ground  of 
uncertainty  in  the  description  of  the  persons  to  whom  the 
aforesaid  sum  of  money  was  directed  to  be  paid  by  P.  G. 
county  court  as  a  court  of  equity,  so  that,  although  your  orator 
is  indubitably  entitled  to  the  benefit  of  the  original  judgment, 
recovered  by  the  said  Philemon  Chew  against  Walter  B. 
Brooke,  and  the  amount  of  said  judgment  is  rightly  payable 
out  of  the  proceeds  of  said  sale,  yet  he  is  in  danger  of  losing 
his  demand  by  some  oversight  or  omission  of  the  said  court  of 
equity.  But  he  is  advised,  that  the  aforesaid  order,  directing 
payment  of  the  aforesaid  sum  of  money  unto  the  creditors  of 
H.  M.  C.  5*  Co.,  being,  by  reason  of  its  generality  and  uncer- 
tainty, adjudged  to  be  inoperative,  will  be  treated  by  this 
honorable  court  as  a  nullity,  so  far  as  to  entitle  him  to  another 
order  on  the  report  of  the  auditor  aforesaid,  directing  payment 
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of  the  aforesaid  sum  of  money,  unto  your  orator  as  the  equita- 
ble assignee  and  holder  of  said  judgment,  or  that  such  order, 
at  his  instance,  will  be  reviewed  and  reversed  or  modified,  so 
as  to  assure  to  your  orator,  as  assignee,  the  benefit  thereof, 
and  that  inasmuch  as  the  said  E.  M.  D.,  the  trustee,  has  long 
since  departed  this  life  intestate,  without  having  any  personal 
representative,  and  without  having  any  personal  estate  upon 
which  an  administration  might  be  taken  out,  and  without 
having  any  other  estate  whatever,  your  Honor  will  proceed  at 
once  to  give  unto  your  orator  an  adequate  relief,  by  an  imme- 
diate decree  against  the  said  A.  H.  B.  and  E.  W.  £.,  as  sure- 
ties of  the  said  E.  M.  D.     Prayer  for  general  relief. 

The  answer  of  A.  H.  £.,  admitted  the  decree  upon  the  bill 
of  L.  S.  B.  The  appointment  of  E.  M.  D.  as  trustee,  but 
whether  surety  of  E.  M.  D>  in  that  case,  neither  admits  or 
denies,  though  he  was  surety  for  him  with  E.  W.  B.  in  some 
bond  ;  that  he  has  no  knowledge  of  the  sales  made  by  J5.  M. 
D.,  nor  the  payments  made  to  him  as  trustee  ;  that  large  sums 
of  money  were  paid  by  the  purchaser  of  the  land  to  E.  M.  D., 
as  attorney  for  judgment  creditors,  and  not  as  trustee.  The 
■answer  admitted  the  proceedings  in  court,  as  alleged  in  the 
bill,  and  insisted,  that  the  order  ratified  in  favor  of  the  credi- 
tors of  H.  M.  C.  8f  Co.,  was  in  full  force,  having  been  neither 
reversed  nor  appealed  from,  and  that  it  was  not  now  compe- 
tent for  this  court,  in  this  way,  to  set  aside  or  modify  the 
same  in  any  manner,  and  he  relies  on  said  order  as  a  bar  to 
the  relief  now  sought,  and  prays  to  be  allowed  every  benefit  of 
the  same  at  the  final  hearing.  The  answer  also  admitted,  that 
the  judgment  against  Walter  B,  Brooke  was  superseded  by 
the  complainant  and  others ;  the  removal  of  the  equity  cause 
from  P.  G.  county  court  to  Chancery,  and  the  subsequent  pro- 
ceedings thereon,  as  also  the  final  judgment  upon  the  case  at 
law,  appealed  from,  as  a  further  bar  to  the  claim.  The  death 
of  E.  M.  D.,  the  trustee,  was  also  admitted,  but  whether  in* 
testate  or  insolvent,  this  respondent  has  no  knowledge,  and 
that  now  since  his  death,  it  is  not  in  the  power  of  this  court  to 
reverse  or  modify  the  order  in  favor  of  the  creditors  of  H,  M„ 
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C  4*  Co.,  or  to  adopt  any  proceedings,  or  pass  any  order  to 
affect  the  rights  of  this  defendant.  The  answer  then  denied, 
that  E.  M.  D.  did,  as  trustee,  receive  any  money  applicable  to 
the  payment  of  the  claim  now  attempted  to  be  charged  upon 
the  defendant  by  this  complainant,  or  to  which  the  creditors  of 
H.  M.  C.  Sf  Co.  were  ever  in  any  manner  entitled  ;  and  also 
the  jurisdiction  of  the  ccurt,  and  if  liable  at  all,  it  was  at  law. 

The  answer  of  W.  B.  B.,  stated,  that  he  had  no  knowledge 
of  the  matters  of  the  bill  except  as  disclosed  by  the  proceed- 
ings at  law  and  equity,  which  he  admitted.  After  the  death 
of  E.  W.  2?.,  his  administrator,  James  B.  Belt,  answered  the 
bill,  and  relied  substantially  on  the  same  defences  set  up  in  the 
answer  of  A.  H.  B. 

The  general  replication  being  filed,  the  defendants  admitted — 

1.  The  recovery  of  the  judgment  at  law  by  Philemon  Chew, 
for  the  use  of  the  creditors  ot  H.  M.  Chew  tf  Co.,  against 
Walter  B.  Brooke. 

2.  The  supersedeas  of  that  judgment  by  the  complainant 
and  others. 

3.  The  levy  of  afi.fa.,  issued  on  the  supersedeas  judgment, 
on  the  property  of  the  complainant,  and  that,  in  consequence 
of  such  levy,  he  paid  the  amount  due  on  the  judgment  to  the 
attorney  of  the  plaintiff,  and  the  judgment  was  duly  assigned 
to  and  entered  for  the  use  of  the  complainant. 

The  other  facts  established  in  the  cause,  appear  sufficiently 
in  the  opinion  of  this  court. 

When  the  cause  was  submitted  for  final  hearing,  all  objec- 
tions to  the  sufficiency  of  the  allegations  of  the  bill  and  answer 
were  waived,  so  as  to  entitle  the  parties  to  such  decree  2s 
they  may  be  entitled  to  on  the  proofs,  and  that  a  decree  may 
be  passed  in  the  court  pro  forma  dismissing  the  bill,  from 
which  the  complainant  will  appeal;  and  if  such  decree  be 
reversed,  the  cause  is  to  be  remanded  to  the  Court  of  Chancery 
for  an  account  of  assets  of  the  original  defendants,  Boteler  and 
Belt,  in  the  hands  of  their  administrators,  with  such  other 
directions  touching  the  amount  of  the  plaintiffs'  claim  or  the 
liability  of  the  defendants  therefor,  as  the  Court  of  Appeals 
may  think  right. 
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Under  this  agreement,  the  Chancellor  (Bland)  dismissed  the 
biH,  pro  forma,  and  the  complainant  appealed  to  this  court. 

This  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Dorsey  and  Chambers,  J. 

By  T.  G.  Pratt  and  Alexander  for  the  appellant,  who 
contended — 

1st.  That  it  clearly  appears,  that  A.  H.  Botekr  and  E.  W. 
Belt  were  the  sureties  on  the  bond  executed  by  E.  M.  Dorsey, 
as  trustee,  for  the  sale  of  the  real  estate  of  Walter  B.  Brooke. 

2nd.  That  it  is  clearly  established,  that  the  judgment  of 
Philemon  Chew  against  Walter  B.  Brooke,  which  was  entered 
for  the  use  of  the  creditors,  Henry  M.  Chew  Sf  Co.,  was  paid 
by  the  appellant  as  surety  for  said  Brooke,  and  that  the  appel- 
lant is  now  entitled  to  all  the  rights  under  said  judgment  which 
at  any  time  belonged  to  the  original  plaintiff. 

3rd.  That  the  fact  is  clearly  established,  that  E.  M.  Dorsey, 
as  trustee,  did  receive  a  sum  of  money  applicable  to  the  pay- 
ment  of  said  judgment,  and  equal  to  its  full  payment. 

4tb.  That  the  order  of  the  17th  April,  1832,  directing  the 
payment  of  the  money  applied  by  the  auditor  to  the  said  judg- 
ment, is  not  sufficient  to  authorize  a  recovery  at  law  upon  the 
trustees'  bond  of  Dorsey. 

5th.  That  said  E.  M.  Dorsey  being  now  dead,  insolvent  and 
without  administration  on  his  estate,  no  order  could  be  ob- 
tained which  would  authorise  a  suit  at  law  upon  his  said  bond, 
and  that  the  only  remedy  of  the  appellant  is  in  a  court  of 
equity. 

6th.  That  independent  of  the  last  objection,  the  appellant 
was  entitled  to  relief  in  equity  on  the  ground,  that  the  original 
bond  is  lost. 

By  T.  F.  Bowie  and  J.  Johnson  for  the  appellees. 

The  Prince  George's  county  court  in  equity,  passed  a  de- 
cree on  the  27th  July,  1830,  upon  a  bill  filed  by  the  mort- 
gagee, for  the  sale  of  certain  property  which  had  been  mort- 
gaged by  Walter  B.  Brooke  to  Lucy  S.  Brooke. 
40        v.  12 
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E.  M.  Dorsey  was  appointed  trustee  to  sell,  and  it  is  alleged, 
that  the  intestates  of  the  appellees  became  sureties  in  his  bond 
as  trustee.  He  made  the  sale  on  the  9th  of  September,  1830, 
to  R.  H.  Brookes,  who  afterwards  assigned  the  purchase  to 
Otho  B.  Beall9  by  whom  certain  sums  were  paid  to  Dorsey,  the 
exact  amount  of  which  does  not  appear. 

Dorsey*  s  appointment  was  revoked  on  the  17th  of  December, 
1830,  and  another  trustee  appointed  in  his  place. 

Prior  to  the  revocation,  his  sale  had  been  reported  to,  and 
ratified  by  the  court ;  and  the  auditor  on  the  9th  of  January, 
1832,  reported  three  accounts,  numbered  1,  2  and  3. 

In  number  2,  the  sum  of  $932.54  was  stated  to  be  due,  and 
payable  to  "  the  creditors  of  Henry  M.  Chew  and  Company" 

Upon  this  account,  the  court,  on  the  17th  of  April,  1832, 
passed  the  following  order:  "  Ordered  by  the  court,  sitting  as 
a  court  of  equity,  that  the  within  report  of  the  auditor  be,  and 
the  same  is  hereby  ratified  and  confirmed,  and  that  Edwin  M. 
Dorsey,  the  trustee,  is  hereby  directed  and  required  to  pay 
over  to  the  creditors  of  Henry  M.  Chew  and  Company,  the 
amount  appearing  to  be  due  to  them,  by  the  within  report  of 
the  auditor." 

The  claim  thus  stated  to  be  due  to  the  creditors  of  Henry 
Jif.  Chew  and  Company ,  was  founded  upon  a  judgment  against 
Walter  B.  Brooke  the  mortgagor,  rendered  at  April  term,  1829, 
for  the  use  of  the  creditois  of  Henry  M.  Chew  and  Company f 
which  judgment  was  superseded  by  the  complainant  and 
another,  and  the  money  being  paid  by  the  complainant,  it  was 
endorsed  for  his  use  by  an  order  filed  on  the  15th  January, 
1833. 

Before  this,  to  wit,  on  the  19th  of  April,  1832,  a  suit  had 
been  commenced  on  the  bond  of  the  trustee  against  him,  and 
his  alleged  sureties,  which  was  afterwards  prosecuted  for  the 
use  of  the  complainant,  and  which  resulted  in  a  verdict  and 
judgment  against  the  sureties,  {Boteler  and  Belt,)  Dorsey  the 
principal  being  dead,  for  the  amount  of  the  claim. 

Upon  appeal,  this  judgment  was  reversed  at  December  term, 
1836.     See  8  GUI  and  Johns.  359. 
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The  complainant  then,  on  the  25th  of  August,  1637,  filed 
the  present  bill,  in  which,  after  setting  foith  the  various  pro- 
ceedings in  the  case  of  Lucy  S.  Brooke  vs.  Walter  B.  Brooke, 
and  other  matters  not  therein  contained,  prayed  the  Chancel- 
lor, either  to  regard  the  order  of  the  17th  of  April,  1832,  as  a 
nullity,  and  to  pass  another  order  on  the  report  of  the  auditor, 
directing  the  payment  of  the  money  by  the  defendants  to  him, 
or  that  the  order  might  be  reviewed  and  reversed  or  modified, 
so  as  to  give  the  complainant  the  benefit  of  the  said  judgment 
as  against  these  defendants,  the  alleged  sureties  of  Dorsey. 

The  defendants  in  their  answer,  do  not  admit,  that  they 
signed  the  bond  in  question,  though  they  do  admit,  that  about 
its  date,  they  did  sign  a  bond  as  Dorsey**  sureties ;  but  not 
having  themselves  read,  or  heard  the  condition  thereof  read, 
they  are  unable  to  say,  whether  they  did  sign  this  particular 
bond  or  not. 

They  do  not  admit,  that  Dorsey  y  as  trustee,  received  any 
money  applicable  to  the  payment  of  the  claim  of  the  complain- 
ant, nor  that  Dorsey  in  his  life  time,  was  ever  served  with  an 
order  to  pay,  or  that  any  demand  was  ever  made  on  him  for  the 
payment  of  the  money.  They  admit  the  action  at  law  on  the 
bond  against  them  and  Dorsey,  as  alleged  in  the  bill.  That 
there  was  a  judgment  against  them  in  the  county  court,  and 
that  upon  appeal,  said  judgment  was  reversed,  and  final  judg- 
ment rendered  in  their  favor,  which  they  rely  upon  as  a  bar  to 
the  present  proceeding.  The  defendants  allege,  that  the  order 
of  the  17th  of  April,  1832,  is  in  force,  and  deny  the  power  of 
the  chancery  to  review,  or  set  it  aside ;  and  they  also  insist, 
that  their  contract,  if  they  did  sign  the  bond,  is  a  merely  legal 
contract,  and  cannot  be  the  foundation  of  a  bill  in  equity. 

Proof  was  taken  tending  to  establish  the  execution  of  the 
bond,  and  that  the  original  was  lost  or  mislaid. 

Evidence,  however,  was  offered  on  the  part  of  the  defen- 
dants, that  many  official  copies  of  the  bond  are  in  existence, 
and  on  file  in  the  clerk's  office,  and  were  so  before  and  at  the 
time  this  bill  was  filed,  one  such  attested  copy  being  filed 
under  the  commission  in  this  case. 
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It  was  agreed,  that  the  papers  in.  the  case  of  Lucy  8* 
Brooke  vs.  Walter  B.  Brooke,  might  be  read  at  the  hearing; 
that  the  opinion  of  the  Court  of  Appeals  in  the  case  before 
referred  to,  in  8  Gill  and  Johns.  359,  might  be  read;  that 
Dorsey  died  intestate  without  property,  and  that  there  had 
been  no  administration  upon  his  estate;  that  objections  to 
the  averments  of  the  bill  and  answer  be  waived ;  that  a  decree 
pro  forma  be  signed  dismissing  the  biH  y  and  that  should  the 
Court  of  Appeals  reverse  the  decree,  the  case  should  be  re- 
manded to  Chancerj  for  an  account  ef  assets,  and  such  further 
directions  as  the  court  might  think  proper  to  give. 

Upon  this  agreement,  the  Chancellor,  upon  the  2nd  of  June, 
1841,  dismissed  the  bill  pro  forma  with  costs,  and  the  com- 
plainant appealed. 

In  support  of  the  decree,  it  will  be  contended — 

1.  That  it  is  not  competent  for  the  Court  of  Chancery, 
either  by  original  or  supplemental  bill,  or  by  petition,  to  reverse, 
alter  or  review,  the  decrees  or  orders  of  the  county  courts  as 
courts  of  equity. 

2.  That  if  such  power  can  be  exercised  by  the  Chancellor 
in  any  case,  the  time  which  intervened  between  the  order 
sought  to  be  reversed  or  altered,  and  the  time  of  filing  the 
present  bill,  is  an  insuperable  objection  to  the  exercise  of  the 
power  in  this  case. 

3.  That  in  no  event  could  the  intestates  of  the  appellees  be 
charged  by  a  bill  in  Chancery,  their  contract,  if  they  signed  the 
bond,  being  a  strictly  legal  contract,  for  which  they  are  liable 
only  in  a  court  of  law. 

4.  That  the  evidence  shews,  that  Dorseyy  the  original  trus- 
tee, never  did  receive  any  money  applicable  to  the  payment  of 
the  complainant's  claim,  or  at  least  it  does  not  appear,  that  he 
did  receive  any  money  applicable  to  the  payment  of  said  claim. 

Dorsey,  J.,  delivered  the  opinion  of  this  court. 
Much   time   has   been  spent  in  discussing  the  question, 
whether  this  be  a  supplemental  bill  or  a  bill  in  the  nature  of  a 
bill  of  review,  seeking  to  alter  or  amend  some  decree  or  order, 
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passed  in  a  cause  heretofore  depending  in  court.  In  neither 
of  these  aspects  can  it  be  sustained ;  nor  is  it  so  regarded  by 
us.  We  deem  it  an  original  bill,  stating  the  previous  proceed- 
ings of  the  court,  not  with  a  view  to  their  alteration  or  amend- 
ment, but  as  a  portion  of  the  facts  out  of  which  the  complain- 
ant's equity  arises.  The  case  of  Bottler  and  Belt,  7  Gill  and 
John,  143,  has  been  relied  upon  as  a  clear  adjudication  against 
the  rights  now  asserted  by  the  appellant,  and  as  settling  the 
doctrine,  that  a  Court  of  Chancery  has  no  power  over  the  se- 
curities of  a  trustee,  their  responsibility  existing  only  at  law. 
As  a  general  rule,  this  doctrine  is  undeniably  true ;  but  like 
other  general  rules,  it  is  obnoxious  to  some  exceptions,  of 
which  we  think  the  case  before  us  is  one.  The  case  referred 
to,  in  our  view  of  it,  contains  nothing  adverse  to  the  appel- 
lant's right  to  recover  in  the  present  form  of  proceeding ;  on 
the  contrary,  the  court  explicitly  declares,  that  it  means  to 
express  no  opinion  upon  that  subject. 

Where  property  is  sold  under  a  decree  of  a  court  of  equity, 
the  proceeds  of  sale  are  considered  in  the  custody  of  the  court ; 
and  no  person,  whether  a  party  to  the  suit  or  otherwise,  can 
maintain  a  suit  at  law  for  the  recovery  of  any  portion  thereof, 
until  payment  of  the  claim  thus  prosecuted  shall  have  been 
awarded  by  the  court,  and  (according  to  the  case  of  Oyster 
and  Annan,  1  GUI  and  John.  450,)  notice  of  such  award,  and 
a  demand  of  payment,  shall  have  been  made  of  the  trustee,  or 
other  officer  in  whose  hands  the  fund  may  have  remained,  as 
the  fiduciary  agent  of  the  court.  This  court,  in  the  case  of 
Boteler  and  Belt  vs.  State,  use  of  Chew  §■  Co.,  8  Gill  and 
Johnson,  360,  having,  in  effect,  declared  the  order  in  favor  of 
the  creditors  of  Henry  M.  Chew  4  Co.  a  nullity,  no  order  of 
court  has  been  passed  for  the  payment  of  the  judgment  owned 
by  the  appellant,  in  virtue  of  his  having  paid  it  as  one  of  its 
supersedere.  Nor  can  such  an  order  now  be  passed — the 
delinquent  trustee,  after  wasting  the  fund,  having  died  intes- 
tate, without  any  administration  or  estate  on  which  an  admin- 
istration could  be  had.  To  place  himself  in  a  condition  to 
prosecute  at  law,  his  claim  against  the  sureties,  on  the  trustees 
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bond,  is,  to  the  appellant,  wholly  impracticable ;  and  if  relief 
be  denied  him,  in  the  mode  in  which  he  now  seeks  it,  he  is 
remediless,  indeed,  both  at  law  and  in  equity. 

The  search,  proved  to  have  been  made  for  the  original  bond, 
is,  we  think,  sufficient  evidence  of  its  loss  to  warrant  the  inter- 
position of  a  court  of  equity,  as  far  as  that  fact  would  give  it 
jurisdiction.  But,  in  our  opinion,  the  question  of  jurisdiction 
does  not  depend  upon  the  loss  of  the  bond.  If  the  bond  were 
in  existence,  the  jurisdiction  is  sustained,  if  sustainable  at  all, 
by  the  other  facts  in  the  cause. 

It  has  been  insisted,  that  E.  M.  Dorsey,  the  trustee,  having 
been  ordered  to  pay  off  the  prior  incumbrancers,  such  incum- 
brancers thereby  became  creditors  of  the  fund  in  Dorsey's 
hands,  and  were  bound  to  abide  its  loss  by  Dorsey's  insolven- 
cy, so  far  as  the  residue  of  the  proceeds  of  sale  and  the  other 
claimants  thereof,  were  concerned.  And  consequently,  that 
the  order  on  Mundel  to  pay  off  the  prior  incumbrancers  with 
the  fund  to  which  the  appellant  and  other  subsequent  incum- 
brancers were  entitled,  is  erroneous.  Without  stopping  to 
inquire  what  benefits  would  ultimately  result  to  the  appellees 
if  the  positions  thus  urged  in  their  behalf  were  established ; 
and  whether,  under  the  well  settled  principles  of  substitution, 
a  Court  of  Chancery  would  not  subrogate  the  appellant  to  all 
the  rights  of  the  prior  incumbrancers,  whose  claims  being 
ordered  by  the  court  to  be  paid  by  the  trustee,  for  whom  the 
appellees  were  securities,  stand  exempt  from  one  of  the  strong- 
est grounds  of  defence,  which  has  been  relied  on  in  bar  of  the 
relief  sought  by  the  appellant ;  let  us  examine  whether  the 
incumbrancers  were  in  the  predicament  which  has  been  ascri- 
bed to  them.  Had  they  been  parties  to  the  proceedings  before 
the  court,  the  consequences  asserted  by  the  appellees  might 
have  been  urged  with  much  plausibility.  But  these  incum- 
brancers were  never  before  the  court,  nor  made  parties  to  its 
proceedings,  and  were  in  no  wise  bound  to  seek  payment  of 
their  claims  out  of  the  proceeds  of  sale  in  the  hands  of  the 
trustees,  and  if  not  paid  off,  might  have  prosecuted  their  liens 
upon  the  lands  sold  after  their  conveyance  to  the  purchaser, 
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notwithstanding  he  had  paid  the  whole  purchase  money,  and 
the  land  had  been  sold  to  him  by  the  trustee  free  from  all  in- 
cumbrances. To  rescue  the  purchaser  from  such  glaring  in- 
justice and  oppression,  the  court  very  properly,  on  the  failure 
and  inability  of  Dorsey  to  pay  them  out  of  the  funds  in  his 
hands,  ordered  their  payments  by  Mundel,  the  second  trustee. 
It  has  been  stated  by  the  appellees  solicitor,  that  there  was 
no  breach  of  the  bond  in  the  lifetime  of  the  trustee,  he  having 
complied  with  every  order  of  the  court  obligatory  upon  him. 
This  statement,  we  conceive,  is  not  warranted  by  the  proofs 
and  proceedings  before  us.  By  the  original  decree,  under 
which  the  sale  was  made,  the  trustee  was  ordered  to  report  the 
sale  and  to  bring  the  proceeds  of  sale  into  court ;  the  latter 
branch  of  which  order  he  has  wholly  disobeyed,  and  thus 
broken  the  condition  of  his  bond.  For  the  consequences  of 
which  breach,  both  he  and  his  securities  are  liable  to  be  sued 
at  law  by  any  person  who  can  shew  himself  damnified  thereby, 
and  clothed  with  the  requisite  authority  to  sue.  A  forfeiture 
of  the  bond,  attended  with  similar  consequences,  occurred 
when  the  trustee  failed  to  comply  with  the  order  of  the  court 
of  the  26th  of  October,  1830,  commanding  him  to  pay  off  the 
prior  incumbrances,  and  to  bring  into  court  the  residue  of  the 
purchase  money  in  his  hands.  At  law,  then,  the  securities 
were  not  only  not  absolved  from  their  contract,  but  were  liable 
to  be  sued  thereon,  the  moment  the  requisite  sanction  to  the 
claims  should  be  given  by  the  court  in  which  the  proceed- 
ings were  pending.  Is  it  then  consistent  with  reason  or  equity, 
that  a  violated  contract,  in  full  force  and  operation  at  law, 
should  be  discharged  by  the  mere  accidental  circumstance  of 
the  trustee's  death,  before  the  final  adjudication  of  the  court, 
upon  the  claims  before  it  ?  But  it  is  said,  that  the  order  of 
the  26th  of  October,  1830,  to  pay  off  prior  incumbrances,  is  a 
rescission  of  that  part  of  the  original  decree,  requiring  the 
proceeds  of  sale  to  be  brought  into  court.  This  is  not  the 
fact.  The  funds  being  retained  by  the  trustee,  instead  of 
being  brought  into  court,  no  other  order  could  well  be  passed, 
consistently  with  the  existing  condition  of  things.     The  order 


Digitized  by  VjOOQIC 


320  CASES  IN  THE  COURT  OF  APPEALS 

■  — ■ — - —  *     ■ 

Brooke  vt.  Brooke,  Belt  and  Hodgkin.— 1842. 

too  of  the  26th  of  October,  was  not  confined  to  the  payment  of 
prior  incumbrances,  but  enjoined  the  trustee  to  bring  into  court 
the  residue  of  the  proceeds  of  sale  remaining  in  his  hands, 
after  the  making  of  such  payment.  Thus,  in  respect  to  such 
residue,  reiterating  the  order  in  the  original  decree,  as  to  the 
bringing  into  court  of  the  proceeds  of  sale.  Upon  both  branch- 
es of  this  latter  order,  was  the  bond  of  the  trustee  forfeited  in 
his  lifetime:  and  the  liability  of  him  and  his  sureties,  to  be  sued 
at  law  for  such  forfeiture,  fixed  and  undeniable ;  the  c6m- 
mencement  of  suit  being  delayed  only  until  the  damnified  party 
should  have  been  recognized  as  such  by  the  court;  and  he 
should  have  gone  through  the  form  of  notice  to  the  trustee 
and  demand  of  payment.  If  relief  in  the  mode  in  which  he 
has  now  sought  it,  be  denied  to  the  appellant,  he  is  wholly 
without  remedy.  And  what  is  it  that  has  placed  him  in  this 
lamentable  condition  ?  The  simple  accident,  that  before  pay- 
ment of  his  claim  has  been  ordered,  and  notice  given  and 
demand  made,  the  trustee  has  departed  this  life.  To  place 
himself  in  a  condition  to  assert  his  rights  in  a  legal  forum, 
has,  by  this  accident,  become  impracticable.  Can  a  stronger 
case  than  that  now  before  us,  for  the  interposition  of  a  court 
of  equity  upon  one  of  its  well  established  heads  of  equitable 
jurisprudence,  be  well  imagined,  unless  indeed  the  objection 
to  relief  set  up  by  the  appellees,  on  the  ground  of  their  surety- 
ship, can  be  sustained.  The  appalling  consequences  resulting 
from  such  a  defence,  are  such,  that  before  it  would  be  sanc- 
tioned by  any  court,  much  less  a  court  of  equity,  the  most  im- 
perative and  unanswerable  authorities  must  be  adduced  to 
support  it.  To  none  that  we  regard  as  such,  have  we  been 
referred.  It,  in  fact,  establishes  the  principle,  that  whenever 
a  trustee,  having  funds  in  his  hands  arising  from  property 
sold  under  a  decree,  dies  before  the  appropriation  of  the  fund 
amongst  the  claimants  has  been  ordered  by  the  court,  and  a 
demand  of  payment,  accordingly  made  of  the  trustee,  his  se- 
curities in  his  bond  are  absolved  from  all  liability  thereon.  In 
support  of  this  startling  proposition,  the  solicitor  of  the  appel- 
lee asks,  "  Will  you  do  any  thing  to  enlarge  the  liabilities  of 
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securities  ?"  A  court  of  equity  will  do  nothing  to  extend  the 
liability  of  securities  beyond  the  clear  intent  and  import  of 
their  contract.  But  if  to  such  an  extent  they  cannot  at  law  be 
held  liable,  by  reason  of  fraud,  accident  or  mistake,  a  court  of 
equity,  to  prevent  a  failure  of  justice,  will  interfere,  and  en- 
force the  execution  of  their  contract  according  to  its  obvious 
meaning  and  design.  As  authorities  for  this,  see  the  cases  of 
Crosby  vs.  Jonathan  Middleton  Colkson,  and  al,  Pre.  Ch. 
309  ;  Skip  vs.  Husy  and  al.  3  Atk.  93,  and  Berg  vs.  Radcliffe, 
6  John.  C.  R.  302.  The  death  of  E.  M.  Dorsey}  under  the 
circumstances  in  which  it  took  place,  is  such  an  accident  as 
would  entitle  the  appellant  to  relief  in  a  court  of  equity  in  the 
manner  in  which  he  seeks  it. 

But  suppose,  that  we  are  wrong  in  sustaining,  under  the 
circumstances  of  this  case,  the  jurisdiction  of  the  Chancery 
Court  on  the  ground  of  accident,  it  ought  to  be  sustained  upon 
that  great  principle  in  which  chancery  jurisdiction  was  origi- 
nally assumed — that  without  it,  there  would  be  a  total  failure 
of  justice,  a  court  of  law  being  incompetent  to  grant  any  ade- 
quate relief.  This  doctrine  is  fully  supported  by  the  Supreme 
Court  of  Appeals  of  Virginia,  in  the  case  of  Spotswood  vs. 
Dandridge  and  others,  4  Munford's  Rep.  289.  A  case  in 
principle  not  distinguishable  from  that  before  us.  In  Virginia, 
if  an  executor  commits  a  devastavit,  suit  upon  his  bond, 
against  his  securities, cannot  be  maintained,  until  the  devastavit 
against  the  executor  be  established  in  a  suit  at  law.  In  the 
case  cited,  the  executor  died  without  any  personal  represen- 
tation after  a  devastavit,  but  before  its  establishment  by  suit. 
Relief  was  granted  against  the  sureties  on  their  bond  by  a  bill 
in  Chancery.  Speaking  in  reference  to  proving  the  devastavit 
otherwise  than  by  a  suit  at  law,  the  court  say,  "  if  this  cannot 
be  done  in  one  tribunal,  owing  to  its  particular  forms  of  pro- 
ceeding, it  may  be  done  in  another,  for  it  is  a  fundamental 
principle,  that  there  is  no  right  without  a  remedy."  This 
case  is  cited  with  approbation  in  the  case  of  Carow,  Ea?r.  of 
Mowattj  vs.  MowaU'sAdmW,  2  Edwards*  Ch'y.  Rep.  57,  where 
it  was  decided,  that  an  administrator  committing  a  devastavit, 
41         v.12 
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being  dead,  before  action  establishing  it  at  law,  a  court  of 
equity  will  take  cognizance  of  a  suit  against  his  sureties  or 
their  representatives,  and  the  persons  interested  in  any  estate 
he  may  have  left,  and  make  them  liable  for  waste  or  misap- 
plication of  assets.  But  this  would  not  be  done  in  an  ordinary 
case,  where  the  administrator  is  in  full  life  and  within  the 
reach  of  a  court  of  law.  The  same  principle  is  settled  in 
Moore  and  al  vs.  Armstrong  and  al,  9  Porter's  Reports,  697, 
where  the  administrator  being  dead  and  insolvent,  a  bill  in  Chan- 
cery was  filed  against  his  surviving  surety  and  the  executors  of 
his  deceased  surety.  The  right  thus  to  proceed  in  Chancery  was 
fully  recognized,  although  no  previous  judgment  was  obtained 
at  law  against  the  administrator ;  the  court,  at  the  same  time, 
declaring,  "that  no  one  can  proceed  against  the  sureties  in 
the  administration  bond,  at  law,  who  has  not  first  recovered  a 
judgment  against  the  administrator."  That  "  there  is  nothing 
in  the  constitution  of  a  court  of  equity  which  should  induce 
it,  in  an  ordinary  case,  to  depart  from  the  rules  of  laws  in  the 
administration  of  justice,  yet,  as  its  mode  of  procedure  is  ma- 
terially different,  more  enlarged  and  liberal,  it  must  of  necessity 
take  jurisdiction  of  cases  which  the  ordinary  forums  cannot 
reach."  And  the  court  further  add,  that  if  it  were  not  allow- 
able to  proceed  against  the  sureties  alone,  "the  plaintiffs, 
though  they  had  just  ground  of  complaint,  would  be  remedi- 
less. This  cannot  be,  for  it  is  the  just  boast  of  the  common 
law,  that  every  right  has  its  appropriate  remedy,  if  not  in  the 
ordinary  forum,  at  least  in  Chancery,  which  exercises  an  ex- 
traordinary jurisdiction." 

This  court  will  sign  a  decree  reversing,  with  costs,  the  pro 

forma  decree  of  the  Chancellor,  and  making  such  provision 

for  the  final  adjudication  of  the  rights  of  the  parties  in  this 

cause  as  is  in  accordance  with  their  agreement  in  the  record. 

DECREE  REVERSED  WITH  COSTS  AND  CAUSE  REMANDED. 
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June,  1842. 

Where  there  U  a  senior  and  a  junior  mortgage,  by  the  same  mortgagor,  of 
the  same  land,  to  different  parties,  and  both  file  a  bill,  and  obtain  a  decree 
for  a  sale,  bat  the  sale  in  fact  took  place  under  the  proceedings  upon  the 
senior  mortgage,  there  is  no  objection  to  the  junior  mortgagee  claiming 
payment  of  his  debt  out  of  the  surplus,  after  the  discharge  of  the  elder 
mortgage  debt. 

It  is  in  many  instances  perfectly  consistent  to  pursue  two  different  remedies, 
when  either  may  avail,  taking  care  only  to  obtain  the  fruits  of  one. 

Where  an  audit  is  confirmed  by  a  court  of  equity,  the  approved  practice  is 
also  to  pass  an  order  to  pay  the  claims  which  were  thereby  allowed ;  but 
the  judgment  of  the  court  is  effectually  pronounced  on  a  claim  by  confirm- 
ing the  auditor's  report,  if  no  steps  are  taken  to  revoke  or  overrule  it. 

Appeal  from  the  Court  of  Chancery. 

The  bill  in  this  case  was  filed  on  the  6th  April,  1835,  by 
the  appellant,  and  alleged,  that  in  a  suit  in  equity  in  Prince 
George's  county  court,  between  Lucy  S.  Brooke,  complainant, 
and  Walter  B.  Brooke,  defendant,  such  proceedings  were  had 
that  on  the  27th  July,  1830,  a  decree  was  passed  for  the  sale 
of  certain  mortgaged  premises;  that  E.  Jtf.  Z>.  was  appointed 
trustee  to  make  said  sale;  gave  a  bond  with  A*  H.  B.  and  E.  W. 
B.  as  his  securities,  which  was  approved  and  filed  in  the  said 
cause;  that  E.  M.  D.  made  and  reported  a  sale,  which  was  rat- 
ified by  the  court;  that  anterior  to  the  time  of  the  execution  of 
the  said  mortgage,  sundry  judgments  were  obtained  against 
W.  B.  B.y  and  that  after  the  execution  of  the  said  mortgage, 
on  the  15th  June,  1829,  he  executed  another  mortgage  of  same 
lands  to  the  appellant,  to  secure  a  sum  due  him;  that  the  pro- 
ceeds of  the  mortgaged  premises  having  been  more  than  suf- 
ficient to  pay  off  the  first  mortgage  debt,  and  judgments  before 
that  mortgage,  other  creditors,  and  among  the  rest  the  ap- 
pellant, were  permitted  to  come  in  and  be  made  parties  to  the 
proceedings  in  said  suit;  and  thereupon  orders  were  passed  by 
said  court,  sitting  as  a  court  of  equity,  whereby  it  was  referred 
to  the  auditor  of  said  court  to  state  an  account,  who  made  a 
report  and  account,  showing  the  sum  due  the  appellant  $ 

:  that  said  E.  M.  D.  was  removed  from  his  trustee- 
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ship,  and  A.  M.  was  appointed  in  his  place,  but  previously 
the  said  E.  M.  D.  had  received  considerable  sums  of  money, 
and  the  money  in  his  hands  was  charged  with  the  payment  of 
the  claim  of  your  orator,  as  will  be  seen  by  reference  to  the 
report  and  statements  aforesaid;  and  a  further  report  having 
been  made  by  the  auditor  of  the  said  court,  showing  that  the 
money  in  the  hands  of  the  said  E.  M.  D.,  as  trustee,  was  suf- 
ficient to  pay  (in  addition  to  other  liens  of  an  elder  date,)  the 
claim  of  the  appellant,  the  said  county  court  did,  on  the  17th 
April,  1834,  ratify  and  confirm  the  said  report;  that  the  pro- 
ceedings of  the  said  cause  in  the  year  1834  were  duly  trans- 
mitted to  the  High  Court  of  Chancery,  to  which  reference  is 
craved;  that  E.  M.  D.  died  intestate  and  insolvent;  and  that 
no  letters  of  administration  have  been  granted  on  his  estate; 
that  his  successor  in  the  trust  A.  M.  is  also  dead ;  that  appel- 
lant could  not  obtain  from  said  E.  M.  D.,  in  his  lifetime,  pay- 
ment of  his  said  claim,  and  that  since  his  death  he  has  de- 
manded payment  of  his  sureties  A.  H.  B.  and  E.  W.  B.}  who 
refused  to  pay  the  same;  that  the  said  sureties  are  answerable 
on  their  bond  for  the  same ;  that  appellant  could  have  recovered 
on  such  bond,  but  after  diligent  search  made  for  said  orig- 
inal bond  it  cannot  be  found,  having  been,  as  it  is  believed, 
fraudulently  taken  out  of  the  office  of  the  clerk  of  P.  G.  county 
court  and  destroyed,  by  reason  of  which  your  orator  would  be 
unable  to  produce  the  same,  if  the  execution  thereof  was  de- 
nied, and  the  same  not  having  been  recorded,  the  appellant  is 
unable  to  obtain  an  authenticated  copy  of  the  same,  upon 
which  to  proceed  at  law:  by  reason  whereof  the  appellant  is 
without  remedy,  except  by  the  interposition  of  this  court,  in 
which  a  person  having  a  claim  upon  a  bond  which  has  been 
lost,  can  obtain  a  relief  in  the  same  manner  as  he  can  obtain 
it  at  law  upon  the  bond,  if  in  existence  and  in  his  possession. 
Prayer  for  general  and  special  relief. 

The  audit  filed  with  the  bill  shewed  an  account  between 
the  mortgaged  estate  of  Walter  B.  Brooke  with  E.  M.  Dorseyt 
the  former  trustee,  and  allowed  the  appellant  on  his  mortgage 
dated  15th  June,  1829,  $1,338.26,  out  of  the  proceeds  of  the 
sales,  which  amounted  to  $11,500. 
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The  defendants,  the  securities,  A.  H.  B.  and  E.  W.  2?.,  who 
are  since  dead,  answered  the  bill,  and  put  the  appellant  to  the 
proof  of  his  case,  and  also  denied  the  jurisdiction  of  the  court. 
Proof  was  taken  to  establish  the  facts  of  the  bill;  and  that  the 
appellant  had  filed  a  bill  on  the  equity  side  of  P.  G.  county 
court,  against  W.  B.  B.,  on  his  mortgage  of  the  13th  June, 
1629,  and  obtained  a  decree  for  a  sale.  The  Chancellor 
(Bland,)  dismissed  the  bill  pro  forma,  and  by  consent  of 
parties.     The  complainant  below  appealed. 

The  appeal  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Dorsey  and  Chambers,  J. 

By  Pratt  and  A.  C.  Magruder,  for  the  appellant,  who 
contended — 

1.  The  proceedings  in  the  case  of  Lucy  Brooke  against  W. 
B.  Brooke,  established  the  claim  of  the  plaintiff  in  error,  and 
bis  right  to  be  paid  the  amount  thereof,  out  of  the  assets  in 
the  hands  of  the  trustee — refer  to  the  order  of  the  court  direct- 
ing the  claim  to  be  audited,  the  auditor's  report  in  favor  of 
this  among  other  claims,  and  the  order  ratifying  the  report. 

2.  The  execution  of  the  bond  by  the  original  defendants, 
as  securities  for  the  trustee,  is  admitted — they  do  not  know 
the  words  of  the  condition  of  the  bond.  The  loss  of  that  bond 
is  not  denied,  on  the  contrary,  they  admit  they  have  been  in- 
formed of  its  loss,  and  they  do  not  pretend  in  any  later  stage 
of  the  case  to  show  that  by  any  possibility  it  can  be  found. 
Of  the  loss  of  the  bond,  independently  of  this,  there  is  suffi- 
cient evidence,  which  has  already  been  referred  to. 

3.  Evidence  sufficient  that  the  bond  executed  by  the  defend- 
ants did  make  them  answerable  for  the  faithful  conduct  of  their 
principal  as  trustee,  and  to  every  claimant  against  the  fund 
which  was  allowed  by  the  court.  See  court's  opinion  in  Bote- 
ler and  Belt  vs.  State,  use  of  Contee  and  Boune,  5  Gill  tf  Johns. 
520. 

4.  There  is  nothing  in  the  defence  that  the  remedy  of  the 
plaintiff  in  error  was  at  law,  and  that  he  might  have  obtained  and 
brought  suit  on  an  authenticated  copy  of  the  bond.     The  loss 
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of  the  original  gave  the  plaintiff  in  error  a  right  to  go  into 
equity,  even  if  he  himself  had  obtained  an  authenticated  copy 
of  the  bond  itself  before  it  was  lost.  The  authenticated  copy 
spoken  of  in  the  answer*  must  mean  an  authenticated  copy  of 
an  authenticated  copy  belonging  to  some  one  else,  probably 
the  plaintiff  in  the  suit  referred  to  in  the  third  point. 

5.  There  is  as  little  ground  of  defence  furnished  by  the  pro- 
ceedings to  which  reference  is  given,  the  suits  in  equity  by 
plaintiff  in  error  against  Walter  B.  Brooke,  the  original  mort- 
gagee, and  the  other  against  Otho  B.  Beall,  the  purchaser  at 
the  sale  by  Dorset/.  The  mortgage  by  W.  B.  Brooke  to  plain- 
tiff in  error  was  younger  than  that  of  Lucy  Brooke.  It  was  a 
mortgage  of  the  equity  of  redemption.  The  trustee  sold  the 
whole  estate,  thereby  bringing  into  court,  under  the  original 
decree,  not  only  the  original  debt  due  to  Lucy  Brooke,  but  the 
proceeds  of  sale  of  the  equity  of  redemption.  The  court  had 
a  right  and  was  bound  to  apply  the  sum  in  its  custody,  and 
which  represented  the  equity  of  redemption,  to  pay  off  the 
mortgage  of  the  equity  of  redemption,  and  thereby  give  to  the 
purchaser  the  estate  which  he  bought  and  paid  for,  the  abso- 
lute fee  simple  and  not  merely  the  interest  of  Lucy  Brooke. 

6.  If  it  be  insisted,  (as  from  the  answer  it  may  be  inferred 
it  will  be,)  that  before  proceeding  by  bill  against  the  securities, 
an  order  of  the  court  requiring  them  to  pay  the  money  ought 
to  have  been  obtained,  an  answer  to  that  point,  it  is  supposed, 
will  be  found  in  Boteler  and  Brooke  vs.  John  Brooke,  7  Gill 
and  Johns.  143. 

By  J.  Johnson  and  T.  F.  Bowie  for  the  appellees. 

In  support  of  the  Chancellor's  decree,  it  will  be  insisted — 

1.  That  there  is  no  evidence,  that  Dorsey,  the  trustee,  for 
whom  it  is  alleged  the  intestates  of  the  appellees  became  bound 
as  sureties,  ever  did  receive  any  money  applicable  to  the  pay- 
ment of  the  claim  of  the  complainant. 

2.  That  the  remedy  of  the  complainant,  if  he  has  any,  is  at 
law  by  a  suit  on  the  bond,  or  on  a  certified  copy  of  it,  the 
evidence  being  abundant  to  show,  that  such  copies  were  in 
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existence  at  the  time  the  bill  was  filed,  and  in  the  power  of 
the  complainant  to  procure. 

3.  That  the  complainant  has  no  remedy  against  the  sureties 
in  Dorsey*  s  bond,  either  at  law  or  in  equity.  1st,  because  he 
adopted  different  and  independent  proceedings  for  the  recovery 
of  his  claim.  2nd,  because  no  order  was  ever  passed  by  the 
court  for  the  payment  of  the  claim  by  Dorsey;  and  3rd,  because 
even  if  there  be  any  order  among  the  proceeding,  which  can 
be  understood  as  authorising  or  requiring  the  payment  of  the 
money  by  Dorsey ,  no  demand  of  such  payment  ever  was  made 
upon  him. 

4.  There  is  no  sufficient  evidence  of  the  loss  of  the  bond. 

Chambers,  J.,  delivered  the  opinion  of  the  court. 

The  claim  upon  which  this  suit  is  founded,  like  that  in  the 
preceding  case,  against  the  same  appellees  by  John  Brooks, 
was  originally  due  from  Walter  B.  Brooke,  and  was  filed  in  the 
case  of  Lucy  S.  Brooke  against  him. 

With  the  exception  of  a  very  few  and  unimportant  particu- 
lars, it  is  subject  to  the  same  considerations,  and  must  be 
decided  by  the  same  principles. 

Besides  the  defences  common  to  the  two  cases,  the  appel- 
lees have  in  this  case  urged — 

1st.  That  the  appellant  has  resorted  to  a  different  mode  of 
proceeding,  and 

2ndly.  That  no  order  for  the  payment  of  the  claim  was  ever 
passed  in  the  cause  of  Lucy  S.  Brooke  vs.  W.  B.  Brooke. 

The  appellant's  claim  arises  on  a  mortgage  executed  to  him 
by  W.  B.  Brooke,  junior  in  date  to  the  mortgage  to  Lucy  S. 
Brooke,  and  for  the  same  land.  Pending  the  proceeding,  and, 
as  it  would  seem,  before  the  decree  in  the  case  of  Lucy  S. 
Brooke,  the  appellant  filed  a  bill  to  July  term  of  Prince  George7 s 
county  court  against  W.  B.  Brooke,  to  sell  the  mortgaged  pro- 
perty, and  obtained  a  decree  at  the  same  term,  it  is  said — for 
amongst  other  evidences  on  this  record,  of  a  want  of  proper 
and  usual  attention  to  the  preparation  and  arrangement  of  the 
proceedings,  it  is  quite  a  curious  as  it  certainly  is  a  novel  fact, 
that  the  decree  is  neither  signed  by  one  of  the  judges  of  the 
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court,  uor  has  it  any  date  upon  its  face  by  which  to  determine 
when  it  passed. 

The  decree  in  the  suit  by  Lucy  S.  Brooke^  on  the  elder 
mortgage,  was  obtained  on  the  27th  July,  in  the  same  year,  ap- 
pointing a  different  trustee,  who  doubtless  proceeded  promptly 
to  execute  it,  as  the  sale  by  him  was  actually  made  on  the  9th 
September,  following. 

It  is,  then,  perfectly  manifest,  that  the  appellant  did  not 
derive  any  benefit  from  the  proceeding  instituted  by  him,  and 
it  would  be  as  much  at  variance  with  the  plain  demands  of 
justice  and  equity,  as  it  is  against  the  principles  of  the  law, 
and  the  decisions  of  this  court,  to  make  the  fruitless  attempt 
to  obtain  relief  by  one  process,  a  bar  to  the  pursuit  of  another. 
It  is  in  many  instances  perfectly  consistent  to  pursue  two  dif- 
ferent remedies,  when  either  may  avail,  taking  care  only  to 
obtain  the  fruits  of  one — much  more  allowable  is  it  to  resort  to 
a  second  remedy,  when,  by  a  circumstance  not  arising  out  of 
any  act  or  omission  of  the  party  prosecuting,  the  first  remedy 
attempted  becomes  unavailing.  Nor  do  we  think  the  second 
objection  noticed  well  founded. 

It  certainly  would  have  been  more  in  conformity  to  the 
approved  practice,  to  have  accompanied  the  order  of  confirma- 
tion with  an  order  to  pay  the  claims  which  were  thereby 
allowed. 

It  may  be,  that  the  peculiar  circumstances  of  the  case  crea- 
ted some  difficulty  in  respect  to  the  proper  person  by  whom 
the  payment  should  be  made.  The  decree  required  the  trus- 
tee to  sell  for  cash,  and  bring  the  proceeds  into  court. 

Another  decree  or  order  had  dismissed  the  first  trustee  and 
appointed  a  second — each  of  the  trustees  had  acknowledged 
the  receipt  of  a  part  of  the  proceeds  of  sale — various  orders 
had  been  passed  directing  the  application  of  the  funds  in  the 
hands  of  the  trustees,  and  so  much  difficulty  and  confusion  was 
produced  by  the  failure  of  the  first  trustee  to  account  for  the 
proceeds  of  sale,  as  his  duty  required,  that  it  is  now  made  a 
grave  question  in  the  argument  of  this  cause,  whether  the 
funds  received  by  the  first  trustee  were  applicable  to  the  pay- 
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meat  of  appellant's  claim.  That  question  has  been  disposed 
of  in  the  opinions  expressed  in  the  previous  case,  and  it  is 
now  therefore  made  to  appear,  that  the  order  would  have  been 
rightfully  made  upon  E.  M.  Dorsey,  the  first  trustee.  But  we 
cannot  agree,  that  the  failure  so  to  make  it,  affected  the  valid- 
ity of  the  claim. 

The  judgment  of  the  Chancery  Court  is  effectually  pro- 
nounced on  a  claim  by  confirming  the  auditor's  report,  and  if 
no  steps  are  taken  to  revoke  or  overrule  such  judgment,  it  is 
as  conclusive  as  if  it  had  been  accompanied  with  an  order  on 
the  trustee  to  pay  the  amount.  After  such  adjudication  upon  the 
the  rights  of  the  party,  an  order  to  pay,  would  at  any  time  be 
passed  as  a  matter  of  course. 

The  court,  for  the  reasons  assigned  in  the  previous  case,  do 
not  regard  the  other  grounds  of  objection  sufficient  to  defeat 
the  appellant's  right  to  recover,  and  will  therefore  sign  a 
decree  which  shall,  pursuant  to  the  agreement  jn  this  cause, 
remand  the  case  to  the  Chancery  Court,  that  an  account  may 
be  taken  of  the  assets  of  the  original  defendants,  and  such 
other  proceedings  be  had  as  may  be  necessary  to  give  to  the 
appellant  the  relief  to  which  he  is  entitled. 


Randall  Hall  and  others  vs.  The  State — Benjamin  T. 
Pindle,  Informer. — June,  1842. 

Where  a  justice  of  the  peace,  professing  to  act  under  the  authority  of  an  act 
of  Assembly,  adjudges  a  fine  to  be  due,  the  party  sentenced  may  remove  the 
sentence  to  the  county  court  by  writ  of  certiorari,  and  the  certiorari  being 
there  quashed,  and  the  cause  remanded,  the  same  party  may  by  writ  of 
error  bring  the  record  from  the  county  court  to  the  appellate  court,  where, 
if  the  justice  have  no  jurisdiction,  the  judgment  of  the  county  court  will 
be  reversed,  and  the  proceedings  quashed. 

Writ  of  Error  to  Anne  Arundel  County  Court. 
On  the  17th  February;  1842,  the  plaintiffs  in  error  filed  their 
42        v.12 
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petition,  addressed  to  the  judges  of  Anne  Arundel  county 
court,  stating,  that  on  the  15th  day  of  February,  1842,  W.  G.y 
esquire,  one  of  the  justices  of  the  State  of  Maryland,  in  and 
for  A.  A.  county,  adjudged  and  ordered  that  they  pay  the  sun 
of  fifty  dollars  per  week,  commencing  from  the  first  day  of 
January,  1837,  up  to  the  said  15th  day  of  February,  for  having 
come  into  this  State,  contrary  to  the  act  of  Assembly,  passed 
at  December  session  1831,  chap.  323,  a  copy  of  which  order 
and  judgment  they  herewith  submit  as  a  part  of  their  petition* 
by  which  they  aver,  that  they  have  suffered  wrong,  for  that 
the  said  justioe  had  no  jurisdiction  in  the  premises,  and  the 
said  judgment  is  in  other  respects  erroneous,  as  they  are  ad* 
vised.  They,  therefore,  pray  your  Honors  to  grant  to  them 
the  writ  of  certiorari,  to  be  issued  by  the  clerk  of  Anne  Arun- 
del county  court,  and  directed  to  the  said  W.  G.,  esquire,  or- 
dering and  commanding  him  to  certify  and  return  his  judgment, 
and  all  other  proceedings  in  the  premises,  touching  your  peti- 
tioners, to  this  honorable  court,  to  be  heard,  adjudged  and 
determined  by  this  honorable  court,  as  to  law  and  justice  shall 
appertain.  Cornelius  McLean, 

Thos.  S.  Alexander,  for  Petitioners. 

To  this  petition  was  appended  an  affidavit  by  one  of  the 
attorneys  of  its  truth, 

The  judgment  referred  to  was  as  follows  : 

State  vs.  Randall  Hall,  Kissey  Lane,  Henry  Lane, 
Richard  Lane,  Mary  Lane.  February  15, 1842.  It  is  on 
this  15th  day  of  February,  1842,  adjudged  and  ordered,  that 
Randall  Hall,  Kissey  Lane,  Henry  Lane,  Richard  Lane,  Mary 
Lane,  pay  the  sum  of  fifty  dollars  per  week,  commencing  from 
the  1st  of  January,  1837,  up  to  this  time,  for  having  come  into 
the  State  contrary  to  the  act  of  Assembly,  passed  at  December 
session  1831,  chap.  323.  Witness  my  hand  and  seal,  this  15th 
day  of  February,  1842.  W.  Glover,  (Seal.) 

The  Honorable  Nicholas  Brewer,  A.  J.,  of  A.  A.  county 
court,  ordered  the  certiorari  as  prayed.  It  was  issued  on  the 
17th  February,  1842,  directed  to  W.  G.,  Esq.,  J.  P.,  and  com- 
manded Ww  to  send  under  his  hand  and  seal,  the  record  of 
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the  proceedings  aforesaid,  in  the  plea  aforesaid,  with  all  things 
touching  the  same,  &c,  unto  the  county  court,  &c,  to  be  held 
on  the  3rd  Monday  of  April  next,  at,  &c,  when  both  parties 
appeared  in  the  county  court — and  the  justice  aforesaid,  made 
his  return  to  the  court  with  the  writ  aforesaid,  as  follows : 

State  of  Maryland — Benjamin  T.  Pindle,  Informer, 
ugst.  Randall  Hall,  Kissey  Lane,  Henry  Lane,  Richard 
Lane  and  Mary  Lane.  February  15,  1842.  This  case 
having  been  heard  and  considered,  it  is  this  day  adjudged  and 
ordered,  that  Randall  Hall,  K.  Z,.,  H.  Z,.,  R.  L.  and  M.  L., 
who  have  been  proved  before  me  to  be  free  negroes  immigrat- 
ing to  this  State  from  the  State  of  Virginia,  in  the  year  1836, 
and  remaining  in  it  contrary  to  the  provisions  of  the  act,  enti- 
tled, an  act  relating  to  free  negroes,  passed  at  December  ses* 
sion  1831,  chap.  323,  each  pay  to  the  sheriff  of  Anne  Arundel^ 
the  sum  of  fifty  dollars  per  week,  for  each  and  every  week, 
commencing  from  the  1st  day  of  January,  1837,  and  ending 
the  10th  day  of  February,  1842,  and  each  and  every  of  said 
negroes  refusing  or  neglecting  to  pay  said  fine,  to  be  sold  by 
the  said  sheriff  at  public  sale,  for  such  time  as  may  be  neces- 
sary to  pay  said  fine,  he  first  giving  ten  days  notice  of  such 
sale.  The  said  sheriff,  after  deducting  prison  charges,  and  a 
commission  of  ten  per  centum,  to  pay  over  one-half  of  the  nett 
proceeds  to  the  informer,  and  the  balance  to  the  county  com* 
roissioners,  for  the  use  of  the  county. 

Wm.  Glover. 

To  this  was  appended  the  certificate  of  said  justice,  under 
his  hand  and  seal — "that  by  virtue  of  the  annexed  writ,  to  me 
"  delivered,  hereby  certify  the  record  and  proceedings  in  the 
"suit  in  the  said  writ  mentioned,  unto  Anne  Arundel  county 
" court,  together  with  all  things  touching  the  same,  as  fully 
"and  wholly  as  the  same  is  now  depending  before  me." 
Given,  &c. 

Thereupon,  the  State  prayed  that  the  said  Writ  of  certiorari 
be  quashed,  and  a  procedendo  awarded  to  the  said  justice, 
because — 

1st*  The  county  court  has  no  jurisdiction  to  order  the  writ 
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of  certiorari)  to  bring  the  proceedings  of  the  justice  before 
them  in  the  present  case  for  revision. 

2nd.  Because  conceding  the  power  of  the  court  to  issue  the 
writ,  still  as  the  justice  had  jurisdiction  to  pass  the  judgment 
which  he  has  returned,  this  court  cannot  interfere  with  such 
judgment,  and  should  award  a  procedendo. 

The  county  court  (Dorsey,  C.  J.,  and  Brewer,  A.  J.,) 
quashed  the  writ  of  certiorari,  and  remanded  the  cause  to  the 
justice  for  further  proceedings,  upon  which  the  writ  of  error  was 
sued  out  from'  the  Court  of  Chancery. 

The  act  of  1831,  chap.  323,  sec.  1,  under  which  the  judg- 
ment in  this  case  was  rendered,  declared,  "that  after  the  pas- 
"sage  of  this  act,  no  free  negro  or  mulatto  shall  immigrate  or 
"settle  in  this  State;  and  no  free  negro  or  free  mulatto,  be- 
longing to  any  other  State,  district  or  territory  shall  come 
"into  this  State,  and  therein  remain  for  the  space  of  ten  suc- 
cessive days,  whether  such  free  negro  or  mulatto  intends  set- 
tling in  this  State  or  not,  under  the  penalty  of  fifty  dollars 
"  for  each  and  every  week,  such  person  coming  into,  shall  there- 
after remain  in  this  State;  the  one-half  to  the  informer,  and 
"the  other  half  to  the  sheriff,  for  the  use  of  the  county,  to  be 
"recovered  on  complaint  and  conviction  before  a  justice  of  the 
"peace  of  the  county  in  which  he  shall  be  arrested;  and  any 
"free  negro  or  mulatto  refusing  or  neglecting  to  pay  said  fine 
"or  fines,  shall  be  committed  to  the  jail  of  the  county,  and 
"shall  be  sold  by  the  sheriff  at  public  auction,  for  such  time 
"as  maybe  necessary  to  cover  the  aforesaid  penalty,"  &c. 

See  act  of  1839,  ch.  38,  post,  335. 

The  writ  of  error  was  argued  before  Buchanan,  C.  J.,  Ste- 
phen, Archer,  Chambers  and  Spence,  J. 

At  this  term,  the  defendants  in  error  moved  to  dismiss  the  writ. 

Murray,  in  support  of  the  motion,  maintained— that  error 
would  not  lie  in  this  case  upon  the  principles  of  the  common 
law,  out  of  which  the  court  could  not  look.  The  whole  orig- 
inal jurisdiction  of  this  State,  in  criminal  matters,  is  vested  in 
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the  magistrates'  and  county  courts.  These  have  a  jurisdiction 
by  statute,  and  all  the  courts  of  criminal  jurisdiction  are  on  a 
level,  except  where  appeals  are  given  by  act  of  Assembly. 
There  is  no  case  of  a  writ  of  error  from  the  county  courts,  di- 
rected to  the  magistrates'  courts,  yet  the  county  courts  have 
the  powers  of  the  Court  of  Kind's  Bench,  Ixitrobe,  107,  except 
where  restrained  by  statute  directly,  or  by  judicial  construction. 
The  authority  given  to  the  justice  to  try  this  case  is  an  exclu- 
sive power,  and  independent  of  the  county  court.  No  appeal 
is  given.  Hartley,  qui  Tarn.  vs.  Hooker,  Cowper,  523.  Where 
a  new  offence  is  created,  and  directed  not  to  be  tried  according 
to  the  course  of  the  common  law,  writ  of  error  will  not  lie,  2 
Coke j  288,  b.  Error  lies  to  pronounce  upon  the  error  of  a  court 
of  record — error  of  judgment  only.  But  the  justice  is  not  a 
court  of  record.  A  certiorari  will  not  lie  where  error  will.  1 
Salk.  63,  144.  A  writ  of  error  lies  to  an  inferior  court,  which 
proceeds  according  to  the  course  of  the  common  law.  Writs 
of  error  lie  only  to  courts  of  common  law.  2  Co.  a,  260. 
Then,  are  the  proceedings  in  this  case  according  to  the  course 
of  the  common  law?  It  is  a  summary  proceeding;  no  plead- 
ings ;  no  trial  by  jury;  not  according  to  the  course  of  that  law. 
Error  will  not  lie  then.  Has  the  cause  been  amended  by  the 
action  of  the  county  court?  The  certiorari  was  error.  Again, 
error  will  not  lie  where  the  proceedings  in  any  of  their  stages 
are  not  according  to  the  course  of  the  common  law.  Melvin 
vs.  Bridge,  3  Mass.  305.  Ruhlman  vs.  Commonwealth  of  Perm. 
5  Binny,  24. 

A  certiorari  is  not  in  the  nature  of  a  writ  of  error,  and  there 
has  been  one  review  already  of  this  cause  in  a  court  of  superior 
jurisdiction.  Will  this  court  in  effect  sanction  a  double  appeal? 
The  case  of  W.  &  S.  Rail  Road  Co.  vs.  Condon,  8  Gill  if  John. 
443,  shows  the  duty  of  the  county  court  where  no  appeal  is 
given  in  cases  of  condemnation,  and  so  here. 

Alexander,  against  the  motion  to  dismiss — 
The  certiorari  issued  properly.     May  error  then  act  on  that 
writ,  and  the  judgment  upon  it.     Does  the  further  remedy 
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exist?  Certiorari  is  a  common  law  writ,  and  proceeds  from  a 
common  law  court.  Our  object  is  to  review  the  judgment  of 
such  a  court,  and  no  more.  4  Inst.  21.  6  Comyn  Dig.  441. 
10  Finer,  22.    3  Black,  34,  41 1.    FUzh.  JV.  JB.  21* 

In  1  Lev.  149,  CornhiWs  case.  The  judgment  of  an  inferior 
court  was  removed  by  certiorari  to  the  King's  Bench,  and  then 
by  error  to  the  House  of  Lords.     2  Salk.  504. 

In  New  York,  a  more  extensive  jurisdiction  is  exercised. 
Clason  vs.  Shotwell,  12  John.  31,  43,  60,  66.  Melvin  vs. 
Bridge,  3  Mass.  305.  Ruhlman  vs.  Commonwealth  of  Penn. 
5  Binny,  24.  This  case  merely  shows,  that  appeal  is  not  the 
remedy.    8  G.  &  J.  443. 

There  is  no  case,  civil  or  criminal,  in  which  the  record  dis- 
closed error  in  matter  of  law,  in  which  this  court  has  refused 
to  exercise  the  reviewing  power. 

1.  An  appeal  will. lie  on  a  motion  in  arrest  of  judgment — 
or  writ  of  error  will  lie,  and  it  is  not  so  in  England.  Char* 
lotte  Hall  School  vs.  Greenwell,  4  G.  $  J.  407.  Noland  vs. 
Ringgold,  3  H.  &  J.  216. 

2.  An  appeal  will  lie  from  a  judgment  on  an  award. 

3.  Upon  a  case  stated  an  appeal  will  lie,  and  it  is  not  neces- 
sary to  reserve  the  right  of  appeal. 

4.  Various  cases,  not  according  to  the  course  of  the  com- 
mon law.  Motions  to  quash  executions.  Appeals  allowed  in 
various  cases  distinguishable  from  the  English  rule.  The 
counsel  here  referred  to — Nesbit  vs.  Dallam,  7  G.  8f  J.  494. 
Harden  and  Carson  vs.  Moores,  7  H.  fy  J.  4.  Charlotte  Hall 
School  vs.  Greenwell,  4  G.  #  J.  408.  Waters  vs.  Duvall,  6  G. 
*  J.  76.  Turner  vs.  Walker,  3G.tfJ.  377.  Wall  vs.  Wall, 
2H.&G.  81.  Johnson  vs.  Medtart,  4  H  tf  J.  24.  Michael 
vs.  Schrceder,  4  H.  $  J.  227.  Queen  vs.  Male,  3  H.  fy  J. 
158.  Error  apparent  on  the  face  of  the  record  will  be  reviewed. 
Queen  vs.  The  State,  5  H.  $  J.  232. 

Error  lies  ex  debito  justitice.  There  are  many  offences  over 
which  some  of  our  judicial  institutions  have  exclusive  juris- 
diction, and  the  citizen  would  be  without  redress  for  excess  of 
jurisdiction,  usurpation-^if  the  principles  of  this  motion  were 
to  prevail. 
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J.  Johnson  in  reply — 

This  court  has  no  jurisdiction  over  the  county  courts,  sitting 
in  review  over  the  proceedings  of  magistrates.  In  such  cases 
no  appeal  is  given  by  the  act  creating  this  offence.  The  case 
in  3  Mass.  305,  is  like  the  one  at  bar,  and  in  Williamson  vs. 
Carnariy  1  Gill  if  John.  196,  the  extent  of  this  authority  is 
stated.  Ruhlman  vs.  Commonwealth^  5  Binny,  24.  Isaac  vs. 
Clarke,  9  G.  fy  J.  107,  are  conclusive  of  this  motion. 

The  court  having  overruled  the  motion  to  dismiss  the  writ 
of  error,  the  cause  was  further  argued. 

By  Alexander,  for  the  plaintiff  in  error. 

We  are  concerned  here  with  the  judgment,  the  conviction 
pronounced  by  the  justice.  It  took  place  under  the  1st  section 
of  the  act  of  1831.  By  the  act  of  1839,  chap.  38,  an  addi- 
tional supplement  to  the  act  of  1831,  "no  free  negro  or  mulatto 
belonging  to  or  residing  in  any  other  State,  shall  come  into 
this  State,  whether  such  free  negro  or  mulatto  intends  settling 
in  this  State  or  not,  under  the  penalty  of  twenty  dollars  for  the 
first  offence,"  and  no  free  negro  or  mulatto  shall  come  into 
this  State  a  second  time  where  he  or  she  has  been  arrested 
under  the  provisions  of  this  act,  under  the  penalty  of  five  hun- 
dred dollars — one-half,  &c,  to  be  recovered  on  complaint  and 
conviction  before  the  county  court  of  the  county,  or  during  the 
recess  of  the  orphans  court  of  said  county  in  which  he  or  she 
shall  be  arrested — on  refusal  to  pay  the  offender,  to  be  com- 
mitted and  sold,  "to  serve  in  the  character  and  capacity  of  a 
slave,"  &c. 

If  the  whole,  or  any  part  of  the  act  of  1831,  is  inconsistent 
with  the  act  of  1839,  it  is  repealed.  Under  the  first  act,  no 
negro  can  come  into  Maryland  and  there  remain  ten  days — 
under  the  latter,  the  coming  in  is  the  offence;  the  first  relates 
to  States,  districts  or  territories — the  latter  only  to  States  from 
whence,  &c.  The  one  imposes  a  penalty  of  $50;  the  other  of 
only  $20.  The  first  gives  jurisdiction  to  a  single  justice;  the 
latter  to  the  county  courts  and  orphans  court.  The  act  of  1831 
imposes  a  fine  only  on  the  first  offence.    That  of  1839  creates 
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a  second  offence.  In  the  one  case,  the  offender  is  to  be  sold 
for  a  fine;  in  the  other  "as  a  slave  for  life;'9  and  lastly,  the 
penalty  when  received  is  differently  distributed. 

Then  this  was  no  offence  at  common  law.  It  was  first 
made  an  offence  by  the  act  of  1806,  chap.  56.  9  Law  Lib. 
32.  1  Eng.  Crown  cases,  429.  Miller's  case,  1  Sk.  W.  Black, 
451.    Rex  vs.  Edward  Colon,  4  Burr.  20,  26. 

Where  a  subsequent  statute  revises  the  whole  subject  matter 
of  a  former  one,  and  is  intended  as  a  substitute  for  it,  it  is  a 
repeal.  Leach  Cro.  Cases,  253.  U.  S.  vs.  Passmore,  4  Dallas, 
372. 

A  second  penalty,  enacted  for  the  same  offence,  is  a  repeal 
of  the  first;  there  is  no  right  of  election  in  the  public  to  pro- 
ceed for  either.  JYichols  vs.  Squire,  5  Pick.  168.  Common- 
wealth vs.  Cooly,  10  Pick.  39. 

There  can  be  no  judgment  for  a  penalty  except  under  a  law 
in  force  at  the  time  of  the  judgment.  Commonwealth  vs.  Mar- 
shall,  11  Pick.  350. 

The  act  of  1839  is  a  repeal  of  the  act  of  1831.  They  are 
inconsistent  with  each  other,  which  disposes  of  this  proceeding. 

S.  Pinkney,  for  the  defendant  in  error,  referred  to  the  acts 
of  1806,  cA„56;  1831,  ch.  323;  1839,  ch.  38,  and  maintained 
that  the  act  of  1839  was  merely  a  supplement  to  the  act  of 
1831,  and  not  designed  upon  established  rules  of  construction 
to  interfere  with  it.  The  first  related  to  cases  coming  in  and 
remaining,  and  imposed  a  higher  penalty  than  upon  those  who 
merely  came  in.  and  did  not  remain  ten  days,  but  remained 
long  enough  to  incur  the  penalty  of  the  lesser  amount  under 
the  act  of  1839.    He  cited  Dwaris  on  Stat.  631.     1  Salk.  263. 

Murray,  on  same  side — 

The  writ  of  certiorari  improperly  issued.  The  magistrate, 
with  reference  to  this  offence,  is  not  an  inferior  court,  and  hence 
not  amenable  to  that  writ.  Neither  is  his  a  court  of  common 
law,  nor  of  record,  and  there  is  no  record  to  certify  to  the 
county  court.  Fitz.  N.  B.  2  Co  Lit.  260,  a.  Evans7  Prac- 
tice, 384. 
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Cases  in  which  the  writ  of  certiorari  has  been  granted  in 
Maryland  will  be  found  in  1  Harr.  tf  McHy.  186.  3  Hart.  $ 
McHy.  122,  348.     It  was  refused  Ibid,  352. 

It  is  said  in  KiUyys  report  on  the  statutes,  278,  "If  on  cer- 
tiorari it  be  returned  that  the  prisoner  is  condemned  by  judg- 
ment, he  shall  be  remanded.    2  Hen.  5  st.  1,  ch.  2. 

There  was  no  notice  of  intent  to  sue  out  certiorari.  Com- 
monwealth vs.  Downing,  6  Mass.  72.  1  Burr.  1840,  Hartly 
vs.  Hooker,  Cowper,  523. 

There  is  a  right  vested  in  the  informer  under  the  act  of  1831, 
and  the  Legislature  cannot  repeal  it.  2  Lev.  227.  3  Black,  160. 

McLean  in  reply — 

The  act  of  1839  was  a  merciful  modification  of  the  act  of  1831. 
Jt  assumed  that  a  single  penalty  of  twenty  dollars  might  keep 
this  class  of  persons  out  of  the  State;  a  penalty  which  they 
could  pay,  and  be  not  subject  to  sale  as  slaves.  Both  cannot 
be  in  force,  occupying  common  ground,  and  imposing  penalties 
for  the  same  act.    Qro.  Jac.  644.    Leach  Cro.  cases,  252, 253. 

The  judgment  was  passed  in  1842.  It  was  for  a  money 
penalty,  a  debt  accruing  weekly  from  1837,  until  the  rendition 
of  the  judgment.  By  the  act  of  February,  1777,  chap.  6,  it 
is  declared,  that  no  "prosecution  or  suit  shall  be  commenced 
"for  any  fine,  penalty  or  forfeiture,  unless  within  one  year  from 
"the  time  of  the  offence  committed. "  The  judgment  upon 
its  face  is  barred  by  that  act.  This  court  cannot  deal  with 
it  or  modify  it.  The  facts  of  the  cause  are  not  here,  and  this 
court  has  no  jurisdiction  to  examine  them.  It  cannot  decide 
from  what  period,  if  any,  within  the  year,  the  penalty  should 
commence.  The  parties  were  in  Maryland  when  the  act  of 
1839  went  into  operation,  and  there  is  no  case  under  that  act. 

The  writ  of  certiorari  is  essential  to  the  liberty  of  the  citizen ; 
it  is  especially  so  in  tLose  cases  of  summary  jurisdiction  before 
magistrates  with  power  to  fine,  imprison  and  sell,  and  no  rem- 
edy by  appeal  secured.  It  goes  to  courts  of  record  with  cause; 
and  to  courts  not  of  record  as  a  matter  of  course,  to  correct 
their  errors  in  matters  of  law,  and  indeed  is  never  withheld. 
43        t.12 
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The  statute  2  Hen.  5,  does  not  apply  to  this  State.  As  to  the 
nature  of  the  writ,  he  cited  2  Comyn  Certio*  A.  No.  1,  187. 
1  Lord  Ray,  580.    1  Salk.  544. 

By  the  Court — 

Judgment  of  Anne  Arundel  county  court  reversed,  and  judg- 
ment of  the  justice  of  the  peace  quashed  for  want  of  jurisdiction. 


William  House  vs.  Samuel  Wiles. — June,  1843. 

The  record  of  a  decree  of  a  court  of  equity  for  the  sale  of  rand,  in  which 
infants  are  concerned,  upon  the  allegation  that  it  was  not  susceptible  of 
division  between  thorn  and  the  other  parties  interested  therein,  is  admissi- 
ble as  evidence  in  another  action,  as  a  link  in  a  chain  of  title  in  bent  If  of 
a  purchaser  under  the  decree,  although  no  testimony  was  taken  in  the  cause 
in  which  it  was  pronounced,  nor  other  proof  than  the  answers  ef  the  in- 
fants by  guardian  admitting  the  facts  of  the  bill. 

Appeal  from  Frederick  county  court. 

This  was  an  action  of  ejectment  brought  by  the  lessee  of 
WWiam  House  against  Samuel  Wiles,  tenant  in  possession,  on 
the  19th  February,  1833,  to  recover  a  tract  of  land.  The  de- 
fendant pleaded  not  guilty,  and  took  defence  on  warrant. 

At  the  trial  of  the  cause  the  plaintiff  offered  evidence  of  his 
title,  which  included,  among  other  documents,  the  record  of 
certain  proceedings  on  the  equity  side  of  Frederick  county 
court,  to  sell  the  real  estate  of  a  certain  Daniel  House,  on  the 
ground  that  it  would  not  admit  of  division  among  all  the  par- 
ties entitled,  without  injury  and  loss  to  all  concerned ;  but  that 
it  would  be  for  the  interest  of  all  said  tenants  in  common,  to 
have  the  said  real  estate  sold  by  a  trustee  appointed  for  that 
purpose,  and  the  money,  the  proceeds,  distributed  under  the 
direction  of  this  court  as  a  court  of  equity.  Prayer  accordingly. 
The  bill  alleged  that  several  of  the  defendants  were  infants, 
who  answered  the  bill  by  a  guardian  appointed  for  that  pur- 
pose, under  a  commission  from  Frederick  county  court,  and 
admitted  all  the  facts  charged.     The  adult  defendants  con- 
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Bented  to  a  decree  on  the  7th  June,  1832,  without  a  commis- 
sion being  issued  to  take  testimony ;  the  county  court  decreed 
a  sale  of  the  land,  and  it  was  sold  to  the  lessor  of  the  plaintiffs 
and  the  sale  duly  ratified. 

To  the  admissibility  of  which  said  decree,  and  the  pro- 
ceedings  on  which  the  same  is  founded,  to  shew  title  in  the 
plaintiff,  the  defendant  by  his  counsel  objected,  on  the  ground 
that  there  were  infants  who  were  parties  defendants  in  said 
bill,  and  no  proof  or  evidence,  other  than  the  mere  answers  of 
said  infants,  was  taken  or  offered  in  said  case  to  support  the 
allegations  in  the  said  bill  of  complaint,  or  to  prove  that  a  sale 
of  the  lands  mentioned  in  said  proceedings  would  have  been 
for  the  benefit  and  advantage  both  of  the  said  infants  and  the 
other  persons  concerned,  without  which  being  made  to  appear 
to  the  court  by  testimony,  other  than  the  admission  in  the  said 
answers  of  said  infants,  the  said  equity  court  possessed  no 
power  or  jurisdiction  to  pass  said  decree ;  which  said  ohjec- 
tion  the  court  (Buchanan,  C.  J.  and  Buchanan,  A.  J.,)  sus- 
tained, and  refused  to  let  the  said  decree  and  proceedings  go 
to  the  jury  as  evidence  of  title  on  the  part  of  the  plaintiff,  on 
the  grounds  on  which  the  same  was  objected  to  by  the  defen- 
dant's counsel;  to  which  refusal  and  opinion  of  the  court,  the 
plaintiff  by  his  counsel  excepted. 

And  the  verdict  and  judgment  being  against  him,  he  prose- 
cuted the  present  appeal. 

The  cause  was  argued  before  Stephen,  Dorsey,  Cham- 
bers and  Spence,  J. 

By  T.  C.  Worthington  and  Palmer  for  the  appellants. 

This  decree,  which  relates  to  the  same  land  as  that  claimed, 
and  passed  in  a  cause  over  which  the  county  court  had  juris- 
diction, is  proper  evidence.  It  is  collateral  evidence,  offered 
in  a  different  cause  from  the  one  in  which  it  was  passed,  and 
cannot  be  impeached  here.  The  fact  that  no  evidence  was 
offered  to  affect  the  infants,  does  not  affect  the  decree  so  long 
as  it  remains  unreversed.  Error  in  the  decree  can  only  be 
shown  by  appeal  or  by  bill  of  review.     Harris  vs.  Harris,  6 
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G.  £  /.  111.     Comegys  vs.  State  use  of  Dykes,  10  G.  tf  J. 
175.     1  Peter*,  328, 240. 

The  error  here  complained  of  arises  from  defect  of  proof, 
but  want  of  proof  does  not  affect  jurisdiction ;  it  may  affect  the 
judgment  in  the  case,  but  not  the  power  of  the  court  to  decide 
the  case  made  either  way.  Defect  in  proof  is  matter  to  be 
considered  upon  appeal.  Besides,  the  infants  after  arrival  at 
age  might  review  this  decree.  Such  is  their  right ;  but  if  they 
acquiesce  in  it,  no  other  party  can  object,  nor  can  they,  so  long 
as  the  decree  remains. 

W.  Schley  for  the  appellee,  admitted — that  if  jurisdiction 
existed,  errors  in  the  decree  could  not  be  reviewed  collaterally. 
The  objection  is  want  of  jurisdiction  to  transfer  title.  The 
question  arises  in  an  action  of  ejectment  where  the  plaintiff 
must  show  title,  which  this  record  does  not  establish.  This 
arises  from  the  fact  that  some  of  the  defendants  were  infants, 
and  the  case  does  not  destroy  their  title.  1785,  chap.  72,  sec. 
12,  gives  the  power,  and  sales  should  be  in  pursuance  of  that 
act.  The  plaintiff  first  proved  title  in  the  children,  and  he 
must  proceed  to  show  it  out  of  them.  Chancery  has  no  origi- 
nal independent  power  to  sell  the  real  estate  of  infants. 

The  court  of  equity  is  bound  to  examine  the  circumstances, 
and  see  that  it  has  jurisdiction. 

The  case  in  10  G.  #  J.  175,  is  independent  of  our  legisla- 
tion, and  is  not  as  contended,  an  express  decision  on  the  point 
at  bar.  It  was  the  case  of  a  non-resident  infant  defendant, 
and  publication  there  was  equivalent  to  proof.  It  gave  juris* 
diction  as  proof  would  give  it. 

By  the  Court — 

judgment  reversed  and  procedendo  awarded* 
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Henry  Repp,  Senior,  and  others,  vs.  Henry  Repp,  Ju- 
nior, and  others.— June,  1842. 

A  father,  eelted  of  land,  conveyed  it  in  fee  to  one  of  his  sons,  bat  retained 
possession,  and  about  a  year  after  agreed  with  him  in  writing,  under  the 
seal  of  both  parties,  that  the  father  should  retain,  use  and  cultivate  the 
land  at  a  nominal  rent  during  his  life,  and  if  his  widow  survived  him,  she 
should  Tetain  part  of  the  dwelling  house,  with  a  garden,  for  her  life.  The 
son  agreed  on  his  part,  to  execute  bonds  to  his  brothers  and  sisters  for 
the  payment  of  four-fifths  of  the  value  of  the  land,  to  become  due  after  the 
decease  of  his  father,  being  the  balance  of  the  whole  purchase  money ^ 
The  eon  executed  the  bonds  to  his  four  brothers  and  sisters,  and  the  father 
continued  in  possession  from  1894  to  1838,  the  time  of  filing  the  bill, 
meanwhile  the  son  became  an  insolvent  debtor,  and  conveyed  the  land  to 
trustees  foRr  the  benefit  of  his  creditors  under  the  insolvent  laws,  among 
whom  were  various  judgment  creditors.  The  agreement  between  the 
•father  and  son  was  neither  acknowledged  nor  recorded,  and  pending  a  bill 
•filed  by  the  father,  brothers  and  sisters,  to  prevent  a  sale  of  the  land  until 
their  bonds  were  paid,  the  father  died.  Held,  that  a  lien  existed  for  the 
payment  of  the  bonds  out  of  the  proceeds  of  the  land,  as  against  the  sen, 
his  trustees  and  judgment  and  general  creditors, 

Appeal  from  the  Equity  Side  of  Frederick  County  Court. 

The  bill  in  this  cause  was  filed  on  the  26th  September, 
1838,  by  Henry  Repp,  Senior,  Jacob  Repp,  Susanna  Long, 
Henry  Smeltzer,  and  others,  and  alleged,  that  on  and  prior  to 
16th  May,  1823,  Henry  Repp,  Senior,  was  seized  and  possessed 
of  certain  parcels  of  land,  &c. ;  that  being  desirous  to  make 
such  an  arrangement  for  the  benefit  of  his  several  children,  as 
would  secure  to  them  after  his  decease  the  value  of  his  said 
estate  in  equal  shares,  the  said  Henry  Repp,  Senior,  the  father, 
and  Henry  Repp,  Junior,  the  son,  as  a  means  and  mode  of 
effecting  the  said  arrangement,  agreed,  that  the  former  should 
sell  and  convey  to  the  latter,  the  said  real  estate  hereinbefore 
described,  at  the  price  of  $60  per  acre,  to  be  paid  for  after  the 
decease  of  the  said  Henry  Repp,  Senior,  in  instalments,  except 
as  to  one-fifth  part  thereof,  which  was  to  be  retained  by  the 
said  Henry  Repp,  Junior,  as  his  own  share ;  and  that  the  said 
Henry  Repp,  Senior,  notwithstanding  this  said  sale  and  con- 
veyance, should  be  permitted  to  occupy  and  cultivate  the  said 
Arm,  with  restrictions  only  as  to  the  right  to  cut  green  timber, 
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except  for  fencing,  repairs  and  fuel ;  and  that  after  the  decease 
of  the  said  Henry  Repp,  Senior,  the  said  Henry  Repp,  Junior, 
should  enter  upon  the  said  land,  and  hold  the  same  subject  to 
the  payment  of  the  purchase  money,  except  as  to  one-fifth  part 
as  aforesaid  \  that  in  pursuance  of  such  agreement,  and  in  part 
performance  thereof,  the  said  H.  R.  Sr.,  on  the  16th  May, 
1823,  did  convey  10  the  said  H.  R<  Jr.,  the  said  first  men- 
tioned three  pieces  or  parcels  of  land,  containing,  &c,  for  the 
Consideration  of  $9,120,  and  that  afterwards,  to  wit,  on  the 
26th  May,  1823,  the  said  tt.  R.  Sr.,  in  further  pursuance  of 
said  agreement,  and  in  part  performance  of  the  same,  did  con- 
vey to  the  said  H.  R.  Jr.,  his  heirs  and  assigns,  the  other 
piece  or  parcel  of  land,  containing,  &c. ;  that  at  the  time  of 
the  execution  of  said  deeds  the  said  agreement  rested  in  parol, 
although  the  provisions  and  stipulations  thereof  were  fully  and 
distinctly  understood,  and  that  the  said  two  conveyances  were 
made  and  delivered  by  the  said  H.  R.  Senior,  in  pursuance 
and  in  part  extcuiion  oj  the  said  agreement,  and  not  otherwise; 
that  afterwards,  the  said  H.  R.,  Junior,  complained  that  the 
price  at  which  he  was  to  pay  for  the  said  lands  was  unreasona- 
bly high,  and  that  he  was  not  content  and  willing  to  keep  and 
hold  the  said  lands  at  the  said  price,  and  that  the  said  H.  R.7 
Senior  and  Junior  called  upon  one  David  Bowlus,  an  intelli- 
gent surveyor,  and  the  person  by  whom  the  said  conveyances 
had  been  prepared,  and  upon  consultation  with  him,  and  in- 
consideration  of  a  contingent  provision  to  be  made  for  the 
wife  of  the  said  H.  R.  Senior,  with  whom  he  had  intermarried 
since  the  execution  and  delivery  of  the  said  conveyances,  the 
amount  of  purchase  money  was  reduced  to  $10,000,  and  it 
was  then  agreed  as  before,  that  of  the  sum  of  $10,000,  the 
said  H.  R.  Junior  should  retain  the  sum  $2,000,  part  thereof 
as  his  own  share  of  the  purchase  money  so  rendered,  and  that 
he  should  pay  as  the  residue  of  the  purchase  money,  to  the 
said  other  children  severally,  the  sum  of  $2,000  each,  in  six 
equal  annual  instalments,  the  first  of  which  instalments  was 
to  be  paid  at  one  year  after  the  decease  of  the  said  H.  it.  Se- 
nior ;  and  it  was  also  at  the  same  time  agreed  as  before,  that 
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be,  the  said  H.  R.  Senior,  during  his  natural  life,  should  have 
the  right  to  cultivate  said  farms  in  every  respect  as  he  might 
think  proper,  with  restrictions  only  as  aforesaid  as  to  the  right 
to  cut  green  timber  ;  that  it  was  further  also  agreed,  that  in 
case  Christina  Repp,  the  wife  of  H.  R.  Senior,  should  survive 
him,  she  should  also,  during  her  natural  life,  be  permitted  to 
occupy  unmolested  and  undisturbed,  the  south-east  lower  room 
in  the  Mansion  House  on  said  property,  with  a  sufficient  por- 
tion of  the  garden  for  her  reasonable  convenience;  that  the 
said  Christina  has  since  departed  this  life,  leaving  her  hus- 
band ;  that  the  said  David  Bowlus  was  requested  by  both  par- 
ties to  prepare  all  the  necessary  legal  instruments  for  carrying 
said  agreement  into  full  effect,  so  as  to  secure  to  each  child  his 
or  her  equal  part,  according  to  said  agreement;  that  a  series 
of  bonds,  dated  3rd  May,  1824,  were  accordingly  prepared  and 
executed  by  H.  R.  Junior,  one  set  to  Jacob  Repp,  one  to 
Susanna  Long,  one  to  Henry  Smeltzer,  and  another  series  to 
Daniel  Repp.  The  bill  further  stated,  that  the  said  D.  B.,  at 
the  same  time,  also  prepared  a  certain  agreement  in  writing, 
which  was  executed  by  the  said  JR.  Senior  and  Junior,  and 
left  in  the  hands  of  the  said  D.  B.  for  safe  keeping,  and  in 
whose  possession  the  same  now  remains,  a  copy  whereof  is 
herewith  shown  as  a  part  of  this  bill ;  that  since  the  execution 
of  the  aforesaid  deeds,  the  said  Henry  Repp,  Senior,  has  con- 
tinned  in  the  use  and  occupation  of  said  lands,  and  is  now  in 
the  use  and  occupation  of  the  same. 

The  bill  then  further  charged,  that  on  the  3rd  March,  1838, 
the  said  H.  R.  Junior  executed  and  delivered  to  Suratt  D. 
Warfield  and  Jacob  Fox,  a  certain  deed  of  trust  for  the  benefit 
of  his  creditors,  which  includes  the  real  estate  aforesaid;  that 
the  said  trustees  have  offered  said  property  for  sale,  and  allege 
and  pretend  that  they  have  good  right  and  authority  to  sell  the 
same,  and  invest  the  purchaser  with  an  absolute  title  in  fee 
simple,  disburdened  of  the  particular  estate  of  Henry  Repp, 
Senior y  and  free  of  any  lien  or  claim  of  the  complainants  for 
the  unpaid  purchase  money ;  that  the  said  trustees  had  full 
notice  of  the  agreement  under  which  the  conveyances  were 
made  by  H.  R.  Senior  to  H.  R.  Junior. 
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The  bill  then  claimed  that  the  bonds  were  a  lien  on  the  land, 
and  that  H.  R.  Senior  was  entitled  to  the  use  and  occupation 
of  the  land,  and  that  the  written  agreement  in  the  hands  of  D. 
B.  is  apt  and  sufficient  to  create  a  trust  and  confidence  arising 
from  the  execution  of  the  deeds,  and  that  the  same  will  be  en* 
forced  as  well  against  his  trustees,  as  the  said  H.  R.  Junior r 
and  prayed  that  a  trust  might  be  declared,  established  and  en- 
forced, and  that  H.  R.  Senior  might  be  quieted  in  his  posses* 
8ion,  and  their  liens  established.  Prayer  for  subpoena  and 
general  relief. 

With  the  bill  was  exhibited — 

1.  Indenture  of  16th  May,  1823,  from  Henry  Repp,  Senior y 
to  Henry  Repp,  Junior,  consideration  $9,120,  for  a  part  of  the 
land  in  the  bill  described. 

2.  Indenture  of  26th  May,  1823,  from  and  to  same,  conside- 
ration $6,000,  for  another  portion  of  the  land. 

3.  The  agreement  between  the  father  and  son,  as  follows: 
Agreement  made  this  3rd  May,  1824,  between  Henry  Repp, 

Junior,  of,  &c,  of  the  one  part,  and  Henry  Repp,  Senior,  of, 
&c,  of  the  other  part.  Witnesseth,  that  whereas  the  said 
Henry  Repp,  Senior,  executed  deeds  of  conveyance  to  the  said 
Henry  Repp,  Junior,  which  are  now  duly  recorded  amongst  the 
land  records  of  Frederick  county,  for  the  quantity  of  224  acres 
of  land,  more  or  less;  and  whereas,  the  said  Henry  Repp,  Ju- 
nior, executed  sundry  bonds  to  his  brothers  and  sisters,  bearing 
equal  date  with  these  presents  for  the  payment  of  the  said  land, 
the  amount  of  $8,000,  agreeably  to  the  request  of  the  said 
Henry  Repp,  Senior,  all  of  which  bonds  become  due  after  the 
decease  of  the  said  Henry  Repp,  Senior,  said  bonds  being  the 
balance  of  the  whole  purchase  money;  and  whereas,  the  said 
Henry  Repp,  Junior,  hath  this  day  rented  unto  the  said  Henry 
Repp*  Senior,  the  aforesaid  lands  upon  which  the  said  Henry 
Repp  now  resides,  situate,  lying  and  being  in  the  county  afore- 
said, containing  about  224  acres  of  land,  for  and  during  the 
lifetime  of  him  the  said  Henry  Repp,  at  and  for  the  sum  of 
five  dollars,  current  money,  per  year,  during  the  time  afore- 
said, which  said  sum  of  money  he  the  said  Henry  Repp  agrees 
to  pay  unto  the  said  Henry  Repp,  Junior,  at  the  expiration 
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of  each  and  every  year  the  amount  of  fire  dollars  as  aforesaid; 
the  said  Henry  Repp,  Senior,  may  during  his  life  cultivate 
the  said  farm  or  farms,  lands  aforesaid,  in  every  respect  as 
he  may  think  proper,  during  his  life  as  aforesaid,  under  this 
express  proviso  and  restriction,  however,  that  he  the  said 
Henry  Repp,  Senior,  shall  not  be  allowed  to  cut  or  destroy  any 
green  timber  on  the  said  land,  more  than  is  necessary  in  repair- 
ing the  fencing  on  the  land,  or  other  improvements  which  may 
be  made  thereon,  and  his  fire  wood;  and  it  is  further  agreed, 
that  in  consequence  of  the  said  Henry  Repp,  Senior,  having 
sold  the  aforesaid  land  to  the  said  Henry  Repp,  Junior,  at  a 
moderate  price,  he  the  said  Henry  Repp,  Junior,  doth  hereby 
agree,  that  if  in  case  Christiana  Repp,  wife  of  the  said  Henry 
Repp,  Senior,  should  survive  him  the  said  Henry  Repp,  Senior, 
that  she  the  said  Christiana  shall  and  may  during  her  life,  un- 
disturbed and  unmolested,  occupy  the  south-east  lower  room, 
in  the  mansion  house  in  which  the  said  Henry  Repp,  Senior, 
now  resides,  situated  on  the  within  mentioned  land,  together 
also  with  a  sufficient  spot  of  ground  in  the  garden  as  may  be 
deemed  necessary  for  her  to  have  as  garden.  In  due  perform- 
ance of  this  agreement,  the  parties  hereunto  bind  themselves, 
each  to  the  other,  their  heirs,  executors  or  administrators,  in 
the  penal  sum  of  five  thousand  dollars,  current  money. 

In  testimony  whereof,  the  parties  have  hereunto  set  their 
hands  and  seals,  the  day  and  year  first  hereinbefore  written. 
Possession  is  given  from  this  date,  3rd  May,  1824. 

Henry  Repp,  (Seal.) 
Henry  Repp,  (Seal.) 

Signed,  sealed  and  delivered  in  the  presence  of  us, 

John  Dill,  David  Bowlus. 
I  do  hereby  certify,  that  the  above  and  foregoing  is  a  true 
copy  left  in  my  possession  for  safe  keeping. 

February  26th,  1834.  David  Bowlus. 

4.  Deed  of  trust  of  3rd  March,  1838,  from  H.  R.,  Junior,  to 
Suratt  D.  Warfield  and  Jacob  Fox,  reciting  that  H.  R.,  Jr.,  was 
an  applicant  for  the  benefit  of  the  insolvent  laws,  and  that  the 
44        v.12 
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grantees  bad  been  appointed  his  trustees,  conveyed  all  bis 
property  for  the  benefit  of  his  creditors  generally. 

5.  Various  bonds  of  if.  R.}  Junior,  for  the  payment  of  mo- 
ney of  the  3rd  May,  1824*  to  his  brothers  and  sisters,  were 
also  filed  with  the  bill. 

The  answer  of  Henry  Repp,  Junior,  admitted  the  seizin  of 
his  father,  and  the  execution  of  the  two  deeds  of  the  16th  and 
26th  May,  1823,  but  denies  at  the  time  he  purchased  said  lands 
or  prior  thereto,  there  was  any  agreement  between  him  and 
his  father,  that  the  satd  defendant  should  pay  for  the  said  lands 
after  the  decease  of  H.  JR.,  Senior,  by  instalments,  &c,  and 
also  denies  that  there  was  any  agreement  prior  to  or  on  the 
16th  May,  1823,  that  H.  R.,  Senior,  should  be  permitted  to 
occupy  and  cultivate  said  lands,  or  that  after  his  father's  de- 
cease, should  the  same  subject  to  the  payment  of  the  instal- 
ments ;  and  also  denied  that  H.  R.,  Senior,  in  pursuance  of  any 
such  agreement  did  convey  to  the  said  defendant  the  said  lands 
in  part  performance ;  that  if  there  ever  was  as  stated  in  said  bill 
the  agreement  therein  set  forth,  as  above  denied,  resting  in 
parol,  there  was  never  any  part  performance  thereof.  The  an- 
swer then  relied  upon  the  statute  of  frauds,  and  alleged  that  at  the 
time  he  contracted  for  the  said  lands  the  purchase  money  was 
to  be  paid  to  H.  R.,  Senior,  and  to  no  other  person;  that  de- 
fendant bought  the  said  lands  as  he  would  of  any  other  person, 
and  considered  himself  as  a  debtor  to  H.  R.,  Senior,  and  no 
other  person,  and  that  no  direction  was  at  that  time  given  to 
pay  the  purchase  money  to  his  other  children.  The  defendant 
fuither  alleged,  that  the  agreement  between  him  and  H.  R., 
Senior,  other  than  the  contract  of  purchase,  as  contained  in 
the  deeds,  is  the  agreement  of  3rd  May,  1824,  a  true  copy 
of  which  is  filed  with  the  bill.  The  answer  then  denied  that 
instructions  were  given  by  H.  R.,  Senior  and  Junior,  to  D.  JB., 
to  draw  an  instrument  different  from  the  one  thus  exhibited, 
and  that  if  any  other  exists,  it  is  not  in  writing  and  is  void  in 
the  absence  of  fraud  or  mistake.  The  answer  admitted  the 
execution  of  the  bonds  and  the  use,  possession  and  enjoyment 
of  the  Jand  by  H.  J?.,  Senior,  and  objected  that  the  agreement 
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of  3rd  May,  1824,  was  not  acknowledged  nor  recorded,  and 
therefore  inoperative  to  pass  a  freehold;  and  then  admitted  the 
deed  to  Warfield  and  Fox,  and  their  attempt  to  sell  the  land, 
but  denied  that  the  bonds  were  a  lien  on  the  land  in  the  hands 
of  his  said  trustees  or  those  purchasing  from  them.  The  an- 
swer also  denied  that  there  was  any  agreement  between  him 
and  his  father  or  brothers  and  sisters,  that  the  said  bonds  should 
be  liens,  but  that  he  held  a  free  and  unincumbered  estate  in 
the  land ;  that  he  was  forced  to  apply  for  relief  under  the  insol- 
vent laws,  and  there  are  many  judgments  against  him  now 
unpaid.  The  defendant  also  answered  that  it  was  true  the 
bonds  were  given  in  consideration  of  the  whole  purchase  mo- 
ney, which  remains  to  be  paid. 

The  answer  of  Warfield  and  Fox,  the  trustees,  &c,  took 
substantially  the  same  grounds  of  defence  as  that  of  their  co- 
defendant. 

The  general  replication  was  filed,  and  a  commission  issued 
to  take  proof. 

Under  the  commission,  the  draftsman  of  the  agreement  was 
examined,  who  proved  that  he  drew  the  deed  of  16th  May, 
1823,  but  it  was  not  executed  in  his  presence;  that  when  the 
parties,  the  father  and  son  came  before  him  to  execute  the 
agreement  of  3rd  May,  1824,  they  had  not  agreed  upon  the 
amount  of  the  purchase  money,  but  ultimately,  in  consideration 
of  H.  R.,  Junior,  contending  that  the  land  did  not  hold  out  as 
stated  in  the  two  deeds  of  1823,  and  in  consideration  of  the 
provision  for  Mrs.  C.  Repp,  the  price  was  reduced  from  a  sum 
not  recollected,  to  $10,000,  and  that  no  part  of  the  considera- 
tion had  been  paid  at  that  time.  The  same  witness  proved 
the  bonds,  and  the  object  of  giving  them,  viz:  to  secure  four- 
fifths  of  the  purchase  money;  and  that  the  agreement  and 
bonds  contained  and  carry  out  the  views  and  purposes  of  the 
parties,  and  that  he  had  no  knowledge  of  any  other  agreement. 
There  was  some  other  proof  not  deemed  material,  as  the  facts 
are  admitted  in  the  answers.  Proof  of  various  judgments 
against  H.  JR.,  Junior,  rendered  in  1836, 1837  and  1838,  was 
also  filed,  with  the  record  of  his  application  for  relief  under  the 
insolvent  law. 
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The  case  was  submitted  for  final  decree,  waiving  all  matters 
of  form  and  want  of  parties,  agreeing  that  the  land  had  been 
sold  for  $10,710,  and  that  the  bond-holders  should  have  the 
same  remedy  and  rights  against  the  proceeds  as  the  land  itself, 
and  the  county  court,  (A.  Shriyer,  A.  J.,)  by  consent,  dis- 
missed the  bill  pro  forma  on  the  22nd  July,  1841,  when  the 
complainants  appealed  to  this  court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Archer,  Dorsey,  Chambers  and  Sfence,  J. 

By  Palmer  for  the  appellant— 

After  adverting  to  the  facts,  maintained,  that  a  deed  to  take 
effect  in  futwro,  was  not  a  deed  of  bargain  and  sale,  but  a  cov- 
enant to  stand  seized  until  the  future  day  comes.  The  agree- 
ment of  1824,  under  hand  and  seal,  worked  that  result  upon 
the  deeds  of  1823,  as  respects  Repp,  Junior,  and  those  claim- 
ing under  him,  and  also  left  the  merits  open  on  this  argument. 

As  a  general  rule,  the  vendor  has  a  lien  for  purchase  money. 
What  are  the  exceptions  to  that  rule?  Upon  what  are  they 
founded?  Are  the  children  of  Repp,  Senior,  entitled  to  that 
lien?  The  bonds  were  not  given  to  the  vendor,  but  to  those 
children?  The  father  intended  the  children  should  have  the 
land.  This  i»  the  same  here  as  a  conveyance  to  them.  The 
vendee  must  pay  the  purchase  money  before  he  gets  clear  of 
the  lien.  The  lien  exists  in  equity,  and  there  the  land  is  the 
vendor's  until  paid  for.  It  is  against  conscience  to  take  and 
not  to  pay.  The  vendee  is  a  trustee  for  the  vendor  until  pay- 
ment. This  is  so  in  part  or  in  the  whole.  If  the  property  is 
sold  by  the  vendee  abd  not  paid  for,  the  purchaser  may  be 
affected  by  this  lien  for  the  sum  due  the  vendor.  Payment  to 
the  vendee,  by  a  purchaser  after  notice  of  such  lien,  would  not 
discharge  the  vendor's  right.  2  Sto.  Eq.  462,  464.  Liens 
generally  arise  from  constructive  trusts — as  contracts  to  con- 
vey. Trusts  raised  by  implication  of  law  are  not  within  the 
statute  of  frauds.  If  the  vendor  agrees  to  trust  the  personal 
credit  of  the  buyer,  this  is  an  exception,  and  a  waiver  of  the 
lien.    lb.  470.     The  burthen  of  proof  of  displacing  a  lien  is 
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on  the  purchaser.  If  doubtful  the  lien  attaches.  lb.  471, 
Taking  a  security  is  only  a  presumption  of  waiver  under  cir- 
cumstances, that  is,  a  security  independent  of  the  purchaser, 
yet  this  only  shifts  the  burthen  of  proof.  1  Simon  and  Stuart, 
434. 

Then  a  purchaser  with  notice  is  affected  before  purchase 
money  paid.  2  Sto.  Eq.  483.  By  the  agreement  of  May, 
1834,  the  purchase  money  was  to  be  paid  to  the  brothers  and 
sisters,  and  at  the  father's  death.  The  money  belonged  to  the 
children.  There  was  a  privity  of  contract  in  equity.  It  was 
a  fanlily  arrangement.  In  equity  it  is  the  father's  land,  hence 
his  children,  owners  of  the  purchase  money,  have  the  same 
equity.  Such  is  the  reason  and  common  sense  of  the  thing, 
and  there  is  no  reason  why  the  lien  does  not  exist. 

It  is  supposed  the  children  are  third  parties  and  not  entitled 
to  the  lien.  The  case  of  7  Wheaton,  46,  presented  that  ques- 
tion, but  it  was  not  decided.  The  cases  of  3  Alk.  272  and  2 
P.  Wms.  291,  are  at  the  base  of  the  opinion,  that  a  lien  will 
not  pass  to  third  persons,  but  the}  are  overruled.  It  has  been 
extended  to  legatees  and  assignees.  In  4  Harr.  tf  John.  522, 
it  was  awarded  to  a  third  party.  So  where  a  security  pays  the 
debt,  the  law  assigns  the  lien  as  an  incident  of  the  debt.  The 
lien  may  be  transferred  by  contract.  The  cases  relied  on  against 
the  right  are  overruled  by  15  Ves.  345;  9  Ves.  209;  4  Russ. 
423;  8  Simons,  189.  In  favor  of  the  assignees  of  the  father, 
the  children,  and  to  show  the  lien  passes  to  them,  the  counsel 
cited— 2  Burr.  969.  2  Gallison,  155.  4  Pick.  131.  5  Cow. 
202.  1  John.  581.  3  John,  cases,  322.  11  John.  598.  7  G. 
&  J.  120.  2  Am.  Eq.  Dig.  515.  4  LUtell,  289.  5  Munroe, 
287.     Yerger,  84.    4  Dana,  1834.    3  Simon,  499.. 

Judge  Story,  in  his  Commentaries  on  Equity,  2  vol.  483, 
sect.  1233,  is  in  error  in  citing  3  Sim.  499,  as  showing  that 
third  persons,  to  whom  a  part  of  the  purchase  money  is  to  be 
paid,  stand  in  no  privity  to  establish  a  lien;  that  case  decides 
a  contrary  doctrine,  at  least,  does  not  decide  the  question  of 
lien  against  the  assignee. 

Again,  if  the  children  here  have  a  lien  at  all,  they  are  in 
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before  the  trustee  and  judgment  creditors.  The  act  of  1805, 
cb.  1 10,  sect.  5,  only  relates  to  the  insolvent's  funds  and  the 
mode  of  their  distribution,  and  provision  is  made  for  judgments, 
liens  and  incumbrances ;  it  does  not  disturb  the  general  law, 
and  assignees  under  deeds  of  trust  take  the  thing  conveyed, 
subject  to  all  the  equities  which  exist  at  the  date  of  their  deeds. 
2  Sto.  Eq.  481.  2  Sag.  on  V.  82,  74.  6  Ves.  n,  a,  95,  col- 
lects  all  the  cases  on  this  head.  34  Law  Mb.  327.  12  Ves. 
346.    2  Ves.  Sf  Bea.  309.    2  Ed.  Rep.  505.    1  Serg.  513. 

Is  a  judgment  against  Repp,  Junior,  before  his  application 
under  the  insolvent  law,  a  preferred  lien  to  our  claim.  A 
judgment  is  a  general  lien,  contracts  are  specific  liens.  A 
judgment,  binds  what  the  defendant  had.  It  gives  no  interest. 
It  is  but  an  authority  to  sell,  a  bare  authority  to  convert  the 
property,  so  that  it  ought  not  to  prevail  over  a  specific  right. 
2  Harr.  8f  John.  64.    1  P.  Wms.  278.    1  Paige,  125. 

The  possession  of  Repp,  Senior,  is  sufficient  to  put  all  par- 
ties upon  enquiry.  It  was  notice  at  the  time  of  the  judgments 
rendered  to  the  trustee.  A  secret  equity  cannot  be  set  up 
against  a  judgment.  But  this  is  not  a  latent  equity  so  long  as 
the  father  remained  in  open  use  and  occupation,  which  is  no- 
tice.    10  G.  8f  J.  324.    16  Ves.  220.    1  Sto.  Eq.  388. 

There  is  a  trust  of  some  kind  for  the  benefit  of  the  children, 
the  bond-holders.  The  deed  is  not  in  fact  what  it  purports  in 
fact  to  be.  It  is  contradicted  by  the  fact  which  shows  a  family 
settlement,  that  ought  to  be  enforced  upon  the  death  of  the 
father,  and  denies  that  all  the  estate  should  be  given  to  Repp, 
Junior.  The  agreement  of  (he  3rd  May.  The  bonds  and  pos- 
session of  the  father  demonstrate  the  transaction,  and  let  in  the 
parol  proof  to  explain  doubtful  parts,  not  to  create  the  trust, 
but  merely  to  mark  its  character.  Thus  the  case  is  not  within 
the  statute  of  frauds.  Willis  on  Trust,  20, 21.  Any  form  of 
writing  admitting  the  existence  of  a  trust,  lets  in  parol  proof 
to  show  its  character  and  nature.  The  recitals  of  the  agree- 
ment of  3rd  May  bring  this  cause  within  that  principle.  4 
Bro.  C.  R.  412.  1  Wash.  Va.  14, 17.  4  Russ.  423.  1  G.  tf 
J.  163.    1  John.  C.  R.  128. 
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The  answer  is  overruled  by  slight  circumstances.  Gresly 
Evid.  4.    9  Ves.  584.    1  Paige,  209.    1  Edw.  Rep.  442. 

Brengle  and  T.  C.  Worthington,  for  the  appellees, 
maintained — 

1.  The  lien  of  the  vendor  for  the  purchase  money  of  land, 
after  a  conveyance  duly  acknowledged  and  recorded,  will  not 
prevail  against  the  judgment  creditors  of  the  vendee,  claiming 
under  the  deed  of  trust  of  such  vendee,  under  the  act  of  1805, 
ch.  110,  and  its  supplements;  such  judgments  being  rendered 
prior  to  the  application  of  said  debtor  for  the  benefit  of  the  said 
insolvent  laws,  for  debts  contracted  subsequent  to  said  con- 
veyance, and  without  notice  of  the  said  lien.  2  Ves.  if  B.  149. 
2  Serg.  Ven.  83,  75.    2  Ves.  $  Be.  83.    12  Ves.  192. 

2.  The  lien  of  the  vendor  was  extinguished  or  waived  by  the 
agreement,  marked  exhibit  C,  and  the  bonds  for  the  purchase 
money  executed  to  third  persons  by  direction  of  vendor.  1 
Paige,  20. 

3.  The  lien  of  the  vendor  is  confined  to  him,  and  his  per- 
sonal representatives,  after  his  death,  and  is  not  assignable; 
but  if  assignable,  the  assignment  must  be  in  writing,  and  can- 
not be  established  by  parol  in  favor  of  the  assignee.  1  Bland, 
519,522.    Ambler,  724. 

4.  If  the  bonds  are  tantamount  to  an  assignment  of  the 
purchase  money,  they  contain  no  guarantee  on  the  part  of  the 
assignor,  for  the  payment  thereof;  and  the  assignee  having  no 
recourse  against  the  assignor,  cannot  assert  through  him,  the 
lien  of  the  vendor  for  the  purchase  money. 

The  obligees  are  assignees  of  the  debt  and  not  of  the  lien. 
The  vendor  directed  the  purchase  money  to  be  paid  to  them. 
The  debt  existed  eleven  months  before  the  execution  of  the 
bonds.  Then  they  are  only  an  assignment  of  so  much  of  the 
purchase  money.  1  Paige,  501.  2  Sto.  Eq.  428,  No.  2.  4 
H.SfJ.522.  2 H. tf J. 89, 87.  2H.fyJ.WZ.  5H.fyJ.42. 
10  Ohio  Rep.  318.    7  G.  fy  J.  120. 
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5.  The  obligees  in  said  bonds  claim  as  donees  under  the 
vendor,  and  can  only  claim  as  such  obligees ;  or  in  other  words, 
as  bond  creditors  of  the  vendee,  and  as  such  they  cannot  come 
in  competition  with  the  judgment  creditors  of  the  said  vendee, 
under  the  said  insolvent  laws. 

6.  That  there  is  no  trust  arising  by  construction  or  implica- 
tion of  law,  and  that  there  is  no  express  trust  sufficiently  cre- 
ated or  made. 

7.  That  the  said  bonds  are  not  a  lien  as  against  the  said 
trustees  of  H.  Repp,  Junior,  nor  as  against  creditors  generally. 

By  the  Court — 

This  court  being  of  opinion  that  a  lien  for  the  balance  of  the 
purchase  money  on  the  land  conveyed  by  Henry  Repp,  Senior, 
to  Henry  Repp,  Junior,  for  the  amount  of  the  bonds  of  said 
Henry  Repp,  Junior,  (principal  and  interest,)  in  favor  of  his 
four  brothers  and  sisters,  is  established,  as  well  against  the 
said  Henry  Repp,  Junior,  his  judgment  and  general  creditors, 
and  all  the  defendants  in  this  cause,  to  be  paid  out  of  the  pro- 
ceeds of  the  said  land,  do  hereby  reverse  the  decree  of  Frede- 
rick county  court,  with  costs,  and  order  that  this  cause  be 
remanded  to  said  court  as  a  court  of  equity,  for  the  purpose  of 
taking  an  account,  and  that  the  rights  of  the  complainants 
may  be  ascertained  and  decreed  upon  in  severalty,  according 
to  the  principles  and  terms  of  this  decree,  and  their  equity  in 
the  premises. 

DECREE  REVERSED  WITH  COSTS,  AND  CAUSE  REMANDED. 

Buchanan,  C.  J.,  dissented. 
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December  Term,  1842. 

William  H.  Washington  vs.  Thomas  Hodgskin,  Garni- 
shee of  J.  T.  Boteler. — December,  1842. 

The  act  of  November,  1795,  chap.  56,  directing  the  manner  of  suing  out 
attachments  against  absent  debtors,  in  its  2nd  section  enacts,  that  the  oath 
or  affirmation  of  a  creditor  made  as  aforesaid,  before  a  judge  of  any  other 
of  the  United  States,  (than  Maryland,)  shall  not  be  good  and  sufficient 
evidence,  unless  there  be  thereto  annexed  a  certificate  of  the  clerk  of  the 
court  of  which  he  is  judge,  or  of  the  Governor,  Chief  Magistrate  or  Notary 
Public  of  such  State,  that  the  said  judge  hath  authority  to  administer  such 
oath  or  affirmation.  Held,  that  a  literal  compliance  with  the  law  in  rela- 
tion to  the  certificate  was  not  required,  and  where  the  Governor  of  a  Sute 
certified  that  the  judge  before  whom  the  affidavit  of  debt  was  made,  was  a 
judge,  that  his  attestation  is  in  due  form  of  law,  made  by  the  proper  officer, 
and  full  faith  and  credit  are  due  to  all  his  official  acts;  this  was  deemed  a 
substantial  compliance  with  the  act  of  1795,  and  sufficient. 

In  determining  the  sufficiency  of  the  Governor's  c-rtificato  in  such  cases,  it 
will  be  construed  in  connexion  with  the  affidavit  to  which  it  is  appended, 
with  a  view  to  show  that  the  particular  facts  demanded  by  the  act  of  1795, 
really  exist  in  the  case  made  by  the  documentary  proof. 

Appeal  from  Prince  George's  county  court. 

This  was  an  attachment  cause,  commenced  on  the  22nd  June, 
1841,  upon  the  following  proofs : 
The  State  of  Mississippi,  Hinds  County,  Set : 

Be  it  remembered,  that  on  this  2nd  of  June,  1841,  per- 
sonally appears  before  me,  Isaac  R.  Nicholson,  one  of  the 
Judges  of  the  Circuit  Court  of  the  State  of  Mississippi,  fully 
commissioned  and  qualified  as  such,  William  H.  Washington, 
a  resident  and  citizen  of  said  State,  and  made  oath  on  the 
Holy  Evangely  of  Almighty  God,  that  John  T.  Boteler  is  bona 
fide  indebted  to  him,  the  said  William  H.  Washington,  in  the 
sum  of  $2,206,  on  a  promissory  note,  over  and  above  all  dis- 
counts; and  the  said  William  H.  Washington  at  the  same  time 
produces  the  said  promissory  note,  dated  Madisonville,  Octo- 
ber 21st,  1837,  made  by  said  Boteler  to  the  said  Washington, 
for  the  sum  of  $1,821.06,  due  one  day  after  date,  with  two  cred- 
its thereon,  the  first,  May  18th,  1838,  for  $31.75,  the  second, 
45         v.12 
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October  22nd,  1838,  for  $26:  said  note  is  hereunto  annexed, 
by  which  the  said  Bottler  is  so  indebted.  And  the  said  Wash' 
ington  also  makes  oath,  that  he  is  credibly  informed  and  verily 
believes,  that  the  said  John  T.  Bottler  is  not  a  citizen  of  the 
State  of  Maryland,  and  does  not  reside  therein. 

William  H.  Washington. 

Sworn  to  before  me,  this  2nd  June,  1841. 

I.  R.  Nicholson,  Judge,  &c. 

Copy  of  the  note  annexed : 
"$1,821.06.  MadisonvUle,  Oct.  21rf,  1837. 

One  day  after  date  I  promise  to  pay  William  H.  Washing- 
ton,  or  order,  the  sum  of  one  thousand  eight  hundred  and 
twenty-one  dollars  and  six  cents,  for  value  received. 

John  T.  Boteler." 

On  the  back  of  which  note  is  thus  endorsed,  to  wit : 

Received  on  the  within  note  $31.75,  18th  May,  1838. 
Credit  the  within  by  this  amount,  $26,  October  22nd,  1838. 

By  Alexander  G.  McNutt, 

Governor  of  the  State  of  Mississippi: 
To  all  who  shall  see  these  presents,  greeting :    Be  it  known 
that  Isaac  R.  Nicholson,  whose  name  is  subscribed  to  the 
annexed  certificate,  was,  the  2nd  day  of  June,  A.  D.  1841, 
Judge  of  the  Circuit  Court  in  the  7th  Judicial  District  in  the 
State  of  Mississippi  ;  that  his  attestation  to  the  annexed  cer- 
tificate is  in  due  form  of  law,  and  made  by  the  proper  officer, 
and  that  full  faith  and  credit  are  due  to  all  his  official  acts. 
In  testimony  whereof,  I  have  caused  the  Great  Seal  of  the 
The  Greet  Seal  of  gtate  to  be  hereunto  affixed.     Given  under 

the  State 

of  Misriesippi.  my  band,  at  the  City  of  Jackson,  this  2nd 
day  of  June,  A.  D.  1841.  A.  G.  McNutt. 

Thomas  B.  Woodward,  Secretary  of  State. 
Upon  these  documents  a  warrant  against  the  goods,  &c.  of 
J.  T.  B.  was  directed  by  a  justice  of  the  peace,  and  an  attach- 
ment issued  with  a  capias  and  short  note  as  usual.  The  at- 
tachment was  levied  upon  J.  T.  B's.  interest  in  several  tracts 
of  land,  and  so  returned  with  a  schedule,  the  sheriff  certi- 
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Tying  the  lands  to  be  in  his  possession.     The  capias  was 
returned  nan  est. 

At  the  return  term  of  the  writ  of  attachment  and  capias,  and 
after  the  defendant  had  been  called,  the  plaintiff  moved  for  a 
judgment  of  condemnation,  and  Thomas  Hodgskin  prayed 
leave  that  he  might  appear  as  garnishee  of  J.  T.  JB.,  without 
bail,  to  defend  the  action.  The  garnishee  was  permitted  to 
appear,  and  the  motion  for  a  judgment  overruled.  The  gar- 
nishee appeared,  and  moved  the  county  court  to  quash  the 
attachment — 

1st.  Because  it  appears  from  the  cause  of  action  itself  pro- 
duced, and  filed  with  the  affidavit  made  by  the  plaintiff  in  this 
cause,  on  which  the  attachment  was  issued,  that  the  amount 
stated  in  said  affidavit  as  due  to  the  plaintiff,  is  not  due,  but 
another  and  a  different  sum,  if  there  be  any  amount  due. 

2nd.  Because  the  certificate  of  the  Governor  of  Mississippi 
does  not  state  or  set  forth,  that  the  judge  before  whom  the 
oath  was  made  was  authorized,  or  had  any  authority  to  admin- 
ister such  oath. 

The  court  quashed  the  attachment. 

At  the  same  term  the  plaintiff  moved  for  a  re-hearing,  and 
that  the  judgment  be  struck  out,  which  motion  the  court  over- 
ruled, and  the  plaintiff  prayed  an  appeal  from  the  judgment  of 
the  court  here,  so  as  aforesaid  rendered. 

The  cause  was  argued  before  Stephen,  Dorsey  and  Cham- 

BERS,  «l . 

By  C.  C.  Magruder  for  the  appellant,  and 
T.  F.  Bowie  for  the  appellee. 

Stephen,  J.  delivered  the  opinion  of  this  court. 

The  appeal  in  this  case  was,  we  think,  properly  taken  from 
the  judgment  of  the  court  below,  quashing  the  attachment, 
and  not  from  the  refusal  of  the  court  to  grant  a  re-hearing. 
There  is  but  one  question  in  the  case,  which  it  is  necessary  to 
decide,  and  that  relates  to  the  sufficiency  of  the  Governor's 
certificate,  as  to  the  power  of  the  judge  to  administer  the  oath, 
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which  was  taken  before  him  by  the  attaching  creditor.  The 
judge,  after  stating  that  the  oath  was  taken  before  him,  at- 
taches to  the  foot  of  his  certificate  the  following  attestation: 
"Sworn  to  before  me,  this  2nd  June,  1841.  J.  R.  JVicAo/son, 
Judge,  &c."  The  Governor  certified  that  he  was  a  judge  of 
the  State  of  Mississippi  on  that  day,  and  "that  his  attestation 
to  the  annexed  certificate  is  in  due  form  of  law,  and  made  by 
the  proper  officer,  and  that  full  faith  and  credit  are  due  to  all 
his  official  acts."  The  act  of  1795,  chap.  56,  sec.  2,  provides, 
that  the  oath  shall  not  be  good  and  sufficient  evidence  when 
made  before  a  judge  of  any  other  of  the  United  States,  unless 
there  be  thereto  annexed  a  certificate  of  the  clerk  of  the  court 
of  which  he  is  a  judge,  or  certificate  of  the  Governor,  Chief 
Magistrate  or  Notary  Public  of  such  State,  "that  the  said 
judge  hath  authority  to  administer  such  oath."  The  question 
therefore  is,  whether  the  certificate  of  the  Governor  has  sub- 
stantially complied  with  the  requisition  of  the  act  of  Assembly, 
as  to  the  capacity  of  the  judge  to  administer  the  oath  in  this 
case;  for  it  is  not  understood  that  a  literal  compliance  with  the 
law  is  necessary,  if  the  certificate  is  substantially  sufficient,  the 
case  of  Shivers  vs.  Wilson,  in  5  H.  §  Johns.  Rep.  130,  having 
decided  that  a  substantial  conformity  to  the  requirements  of 
the  law  is  all  that  is  necessary.  A  few  years  after  the  passage 
of  the  act  of  Assembly  under  which  this  proceeding  was  had, 
8  similar  question  arose  before  the  late  General  Court,  and  was 
decided  by  that  tribunal;  it  occurred  in  the  year  seventeen 
hundred  and  ninety-nine,  very  recently  after  the  passage  of  the 
law,  and  before  a  court  of  acknowledged  legal  learning  and 
ability.  In  that  case  the  court,  speaking  of  the  Governor's 
certificate,  say,  "it  does  appear  to  the  court  that  the  certificate 
is  sufficient.  The  Governor  certifies  to  the  affidavit  of  the 
justice  of  the  Court  of  Common  Pleas,  that  full  faith  and  credit 
is  to  be  given  to  his  attestation."  He  has  attested  that  Smith 
was  sworn,  and  this  shows  that  he  could  administer  an  oath. 
4  Harr.  #  McHenry's  Rep.  294.  The  certificate  in  the  case 
now  before  this  court,  seems  to  be  of  equivalent  import,  and 
entitled  to  the  same  construction.     The  Governor  certifies  that 


Digitized  by  VjOOQIC 


OF  MARYLAND.  357 


Washington  vs.  Hodge  kin,  Garnishee. — 1842. 


the  judge's  attestation  to  his  certificate,  is  in  due  form  of  law, 
and  made  by  the  proper  officer,  and  that  full  faith  and  credit 
^re  due  to  all  his  official  acts.  The  judge  attests  and  certifies 
that  he  administered  the  oath;  that  the  attaching  creditor  was 
sworn  by  him,  and  the  Governor  certifies  that  the  attesta- 
tion or  certificate  of  the  judge,  stating  that  the  oath  was  ad- 
ministered by  him,  was  made  by  the  proper  officer.  The  in- 
ference seems  to  be  not  only  fair,  but  irresistible,  that  if  he 
was  the  proper  officer  to  make  such  a  certificate,  he  must  have 
had  authority  to  administer  the  oath;  for  if  he  had  not  the 
power  to  administer  the  oath,  which  he  states  he  did  admin- 
ister, his  certificate  that  he  did  administer  it,  could  not  be 
said,  with  propriety,  to  have  been  made  by  the  proper  officer. 
He  was  not  the  proper  officer  to  certify  the  fact.  Instead  of 
being  an  official  act,  or  one  appertaining  to  his  office,  to  which 
full  faith  and  credit  ought  to  be  given,  it  would  have  been,  an 
illicit  and  unwarrantable  usurpation  of  power.  The  case  in 
4  Harr.  fy  John.  192,  referred  to  in  the  argument,  does  not, 
when  properly  considered,  conflict  with  this  view  of  the 
question.  The  clerk  in  that  case  only  certified  that  he  was  a 
judge,  "and  that  full  faith  and  credit  ought  to  be  given  to  his 
legal  attestations  in  court,  and  not  in  his  said  capacity,"  but 
as  was  argued  by  the  counsel,  he  did  not  certify  that  the  par- 
ticular act  in  question  was  a  legal  one,  to  which  full  faith  and 
credit  ought  to  be  given,  if  he  had,  the  certificate  would  have 
been  full  and  sufficient,  and  have  been  sustained  by  the  case 
decided  in  4  H.  4"  McHenry,  294,  above  referred  to.  The  court, 
in  4  H.8f  John.  192,  do  not  require  the  certificate  to  state  in  ex- 
press terms,  that  the  judge  had  authority  to  administer  an  oath ; 
they  only  say,  that  as  it  did  not  appear  by  the  certificate  of  the 
clerk,  that  the  judge  had  authority  to  administer  an  oath,  the 
proceedings  were  defective.  Considering  the  certificate  of  the 
Governor  in  this  case,  as  to  the  power  of  the  judge  to  admin- 
ister an  oath  to  be  sufficient,  we  think  that  there  was  error  in 
the  judgment  of  the  court  below,  quashing  the  attachment  upon 
that  ground,  and  that  the  same  ought  to  be  reversed. ' 

JUDGMENT  REVERSED  AND  PROCEDENDO  ORDERED. 
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George  Semmes,  use  of  James  Baden,  vs.  James  Nat* 
lob  of  Isaac,  Survivor  of  Charles  L.  Boteler. — De- 
cember, 1842. 

Defences  arising  after  the  commencement  of  an  action,  should  be  pleaded 
puis  darrein  continuance,  or  against  the  further  maintenance  of  the  suit. 

O  was  the  deputy  sheriff  of  &,  and  gave  bond  with  B  as  his  surety,  both  were 
sued  to  judgment ;  after  this  G  with  J,  as  his  surety,  gave  an  injunction 
bond,  and  procured  an  injunction  to  stay  proceedings  upon  the  judgment 
against  him.  His  bill  was  finally  dismissed.  In  an  action  upon  the  in- 
junction bond  entered  for  the  use  of  B  against  J,  the  surety,  who  pleaded 
that  G  had  prosecuted  his  injunction  with  effect,  and  performed  all  he  was 
bound  to  do  by  the  condition  of  that  bond ;  it  appeared  that  B,  the  equita- 
ble plaintiff,  had  paid  off  the  judgment  against  him,  part  before  and  part 
after  the  commencement  of  the  action  against  J.  Held,  that  under  the 
state  of  the  pleadings,  the  defendant  J  could  not  give  in  evidence  the  pay- 
ment  by  B,  made  after  the  commencement  of  this  action,  and  that  £,  by 
virtue  of  his  payment  of  the  original  judgment  against  him,  was  not  enti- 
tled to  an  assignment  from  &  of  the  injunction  bond,  so  an  to  enable  him 
to  proceed  sgainst  J.  The  principles  of  contribution  between  co-sureties 
do  not  apply  to  such  a  case. 

The  surety  in  the  first  bond  would  be  entitled  on  the  ground  of  substitution, 
to  the  benefit  of  any  lien  upon  his  own  property,  either  real  or  personal, 
which  the  principal  debtor  might  give  to  the  creditor,  as  a  security  for  the 
payment  of  his  debt,  or  as  the  means  of  re-imbursement  and  indemnity 
against  loss,  if  in  his  character  of  surety  he  should  be  compelled  to  satisfy 
such  debt,  and  that,  no  matter  when  the  lien  was  created. 

Appeal  from  Prince  George's  county  court. 

This  was  an  action  of  debt,  commenced  on  the  3rd  January) 
1839,  by  the  appellant  against  James  Naylor  of  George,  and 
James  Naylor  of  Isaac,  surviving  obligors  of  Charles  L.  Bote* 
ler.  The  plaintiffs  declared  upon  a  bond  of  the  defendants 
for  $1,000,  dated  4lh  December,  1827,  payable  when  there- 
unto required. 

The  bond  was  exhibited  with  the  nar  and  contained  a  con- 
dition, reciting  that  James  Naylor  of  George  had  obtained  an 
injunction  out  of  P.  G.  county  court,  upon  a  judgment  therein 
rendered  in  favor  of  George  Semmes,  for  $474.27,  damages, 
$16.43  costs,  and  that  the  said  J.  N.  ofG.  would  prosecute  his 
injunction  with  effect,  and  satisfy  and  pay  the  said  6.  S.  as 
awarded,  &c.     The  appellee  only  was  arrested,  and  be  pleaded 
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general  performance.  The  plaintiff  replied  that  the  injunction 
had  been  discontinued  and  dissolved,  and  the  bill  on  which  it 
was  granted  struck  off  and  discontinued,  and  he  not  satisfied 
or  paid  his  judgment.  The  defendant  rejoined,  that  J.  JVl 
of  George,  did  prosecute  bis  said  writ  of  injunction  with 
effect,  and  did  perform  all  he  was  bound  to  do  according  to 
the  condition,  &c,  on  which  issue  was  joined.  The  jury 
found  for  the  defendant. 

At  the  trial  of  this  cause,  which  was  commenced  without  the 
entry  of  any  use,  the  plaintiff,  to  maintain  the  issues  joined  on 
bis  part,  read  to  the  jury  the  bond  upon  which  the  action  was 
brought,  and  the  record  of  the  judgment  at  law  recited  in  the 
said  bond.  He  also  proved  by  the  production  of  the  record  of 
the  proceedings  upon  the  equity  side  of  the  said  county  court, 
that  the  bill  filed  by  the  said  James  Naylor  of  George,  had 
been  dismissed  with  costs  by  the  said  court  as  a  court  of  equity, 
at  January  term,  1830,  as  stated  in  the  plaintiff's  replication, 
and  there  rested  his  case. 

The  defendant  thereupon,  to  maintain  the  issues  joined  on 
his  part,  offered  to  prove  to  the  jury  by  competent  evidence, 
that  James  Baden,  for  whose  use  this  suit  is  now  entered  and 
prosecuted,  was  one  of  the  sureties  of  the  said  James  Naylor 
of  George,  in  a  bond  given  by  him  to  the  legal  plaintiff  in  this 
action,  as  his  deputy,  he,  the  said  legal  plaintiff,  being  then 
the  high  sheriff  of  Prince  George's  county;  and  that  at  Octo- 
ber term,  1827,  judgment  was  rendered  against  him  as  prin- 
cipal in  said  bond,  in  favor  of  the  said  legal  plaintiff.  And 
the  defendant  further  proposed  to  prove  by  competent  evidence, 
that  a  judgment  was  rendered  at  the  same  time  in  favor  of  the 
said  plaintiff  against  James  Baden,  the  cestui  que  use,  of  this 
action  on  the  same  bond,  and  for  the  same  debt;  and  the  de- 
fendant further  offered  to  prove  by  competent  evidence,  that 
the  judgment  against  the  said  James  Naylor  of  George  was 
taken  by  him  to  the  Court  of  Appeals,  on  exceptions  filed,  and 
that  two  appeal  bonds  were  filed  by  him,  one  dated  October 
18th,  1827,  and  the  other  November  15th,  1827,  and  the  said 
James  Baden  was  one  of  the  sureties  therein,  and  that  the 
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judgment  against  said  James  Baden  was  entered  to  abide  the 
decision  by  the  Court  of  Appeals  of  the  case  against  Naylor 
of  George.  And  the  defendant  further  offeied  to  prove  by  like 
evidence,  that  the  bond  upon  which  this  action  was  brought, 
was  given  by  the  said  James  Naylor  of  George,  upon  filing  a 
bill  for  an  injunction  to  stay  proceedings  upon  the  said  judg- 
ment, so  rendered  against  him  at  October  term,  1827,  and 
affirmed  by  the  Court  of  Appeals  in  favor  of  the  said  George 
Semmes;  and  then  offered  to  prove,  that  James  Baden,  who 
was  the  surety  of  the  said  James  Naylor  of  George,  in  the  bond 
given  by  him  as  deputy  sheriff  as  aforesaid,  paid  part  of  the 
said  judgment  rendered  against  him,  before  this  suit  was 
brought,  and  that  he  paid  the  balance  of  the  judgment  against 
himself  soon  thereafter,  and  no  assignment  was  ever  made,  or 
any  use  entered  of  the  judgment  against  said  James  Naylor  of 
George  for  James  Baden.  But  the  plaintiff,  by  his  counsel, 
objected  to  the  evidence,  first,  upon  the  ground  that  the  same 
was  not  admissible  under  the  pleadings  in  this  cause,  and 
secondly,  because  the  said  payment  of  the  said  judgment 
against  himself  by  James  Baden,  the  cestui  que  use  of  this  suit, 
entitled  him  to  an  assignment  of  the  debt  from  the  creditor, 
George  Semmes,  together  with  all  the  liens  and  remedies  held 
by  him  for  the  security  of  the  same,  including  the  bond  sued 
on  in  this  action.  The  court,  however,  overruled  both  said  ob- 
jections, being  of  opinion  that  the  evidence  so  offered  by  the 
defendant  was  admissible  under  the  pleadings,  and  that  if  the 
jury  should  find  from  the  said  evidence  that  the  judgment 
against  the  said  James  Baden,  as  surety  for  the  said  James 
Naylor  of  George,  was  paid  as  aforesaid  by  the  said  James 
Baden,  such  payment  gave  him  no  right  of  action  against,  or 
to  an  assignment  of  the  creditor's  claim  on  the  bond  on  which 
this  suit  is  brought,  and  that  in  such  case  their  verdict  must  be 
for  the  defendant.  To  both  of  which  opinions  and  judgments 
of  the  court,  (Clement  Dorsey,  A.  J.,)  the  plaintiff  except- 
ed ;  and  the  verdict  and  judgment  being  against  him,  he  prose- 
cuted this  appeal. 
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The  cause  'was  argued  before  Stephen,  Archer,  Dorsey 
and  Chambers,  J. 

By  J.  Johnson  for  the  appellant,  and 
By  Pratt  and  Tuck  for  the  appellee. 

Stephen,  J.,  delivered  the  opinion  of  this  court. 

Under  the  pleadings  in  this  cause,  the  court  below  were 
clearly  wrong  in  admitting  the  evidence  of  the  payment  made 
by  Baden,  after  the  suit  was  instituted.  Defences  arising  after 
the  commencement  of  the  action,  should  be  pleaded  puis 
darrein  continuance,  or  against  the  further  maintenance  of  the 
suit.  JigMM  vs.  the  Bank  of  Gettysburg,  2  Harr.  if  Gill, 
478.  "The  rule  is,  that  where  matter  of  defence  has  arisen 
after  the  commencement  of  the  suit,  it  cannot  be  pleaded  in  bar 
of  the  action  generally ;  but  must,  when  it  has  arisen  before 
plea  or  continuance,  be  pleaded  as  to  the  further  maintenance 
of  the  suit,  and  when  it  has  arisen  after  issue  joined,  puis  dar- 
rein continuance."  See  the  authorities  referred  to  in  2  Kinne's 
Law  Com.  476. 

The  other  question  decided  by  the  court  below  was,  we 
think,  correctly  adjudicated.  Upon  principles  of  reason,  as 
well  as  of  sound  law,  the  payment  made  by  Baden  to  Semmes, 
as  the  surety  of  Naylor,  in  his  official  bond  as  deputy  sheriff, 
did  not  entitle  him  to  an  assignment  of  the  injunction  bond 
upon  which  that  action  had  been  instituted.  The  bond  was 
given  to  Semmes  by  Naylor,  long  after  Baden  had  contracted 
his  responsibility  as  the  surety  of  Naylor,  and  could  have  con- 
stituted no  inducement  to  his  assumption  of  such  liability f  as 
the  means  of  indemnity  against  loss.  The  principles  of  justice 
and  equity,  upon  which  the  doctrine  of  contribution  between 
co-sureties  is  founded,  do  not  seem  to  apply  to  such  a  case. 
Their  claim  certainly  has  its  foundation  in  the  clearest  princi- 
ples, not  only  of  law,  but  of  morals.  For  where  all  are  equally 
bound  by  a  common  burthen,  and  are  equally  relieved,  justice 
demands  that  all  should  contribute  in  proportion  towards  a  ben- 
efit obtained  by  all,  upon  the  rule  of  equity,  qui  sentit  commo- 
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dum,  sentire  debet  et  onus.  The  doctrine  held  by  the  court 
below  seems  to  be  countenanced  and  sustained  by  the  reason- 
ing of  this  court  in  several  cases,  the  decisions  in  which,  in- 
volved principles  strongly  applicable  to  the  present  controversy. 
In  the  case  of  Hollingswortk  vs.  Floyd,  reported  in  2  H.  tf  Gill, 
87,  judgments  were  obtained  against  principal  and  surety,  and 
the  debt  was  paid  by  the  surety ;  to  reimburse  to  him  such  pay- 
ment, an  execution  was  issued  upon  the  supersedeas  judgment 
of  the  principal,  against  him  and  his  sureties ;  in  that  case,  this 
court  (when  speaking  in  reference  to  the  liability  of  the  sureties 
in  the  supersedeas  judgment,  to  refund  to  the  surety  in  the 
bond  upon  which  the  judgments  were  obtained,  the  money  paid 
by  him  for  his  principal,)  held  the  following  language :  "The 
process  was  moreover  issued  upon  the  supersedeas  judgment 
against  Joseph  P.  Floyd,  and  his  supersedere,  Henry  AbeU  and 
Edward  Spalding,  Jwfr.,  on  whom  William  Floyd,  in  justice, 
could  have  no  claim.  If  he  had  satisfied  the  whole  debt,  we 
should  have -said  he  was  entitled  equitably  to  an  assignment 
of  the  judgment  against  his  principal,  and  all  liens  which  the 
principal  had  given  to  the  creditor ;  but  beyond  this  we  should 
have  been  indisposed  to  have  gone.  We  could  not  have 
rendered  other  persons  liable  to  William  Floyd,  whose  respon- 
sibility was  in  no  sort  contemplated,  when  he  entered  surety 
for  his  principal."  In  5  H.  If  John's.  Rep.  241,  speaking 
in  reference  to  the  liability  of  bail  to  re-imburse  to  a  surety 
money  paid  for  his  principal,  for  whom  the  bail  had  become 
bound,  this  court  express  themselves  in  terms  of  similar  im- 
port. It  is  there  said,  "what  equity  has  the  surety,  who  be- 
came bound  with  his  principal,  to  look  to  the  bail  of  the  latter, 
and  who  were  not  fixed  at  the  date  of  the  assignment  for  his 
indemnity?  Their  engagements  were  not  contemporaneous 
or  of  the  same  nature.  The  undertaking  of  the  surety  was 
long  prior  in  point  of  time  to  that  of  the  bail,  and  the  extent 
and  nature  of  their  obligations  were  essentially  different." 
"The  surety,  when  he  became  bound  for  the  principal,  looked 
to  him,  and  such  fixed  securities  as  he  had  given  to  the  credi- 
tor for  his  indemnity,  and  to  permit  him  to  proceed  against  the 
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bail,  who  were  not  fixed  at  the  time  of  the  assignment,  would 
be  contrary  to  the  first  principles  of  justice."  This  was  the 
case  of  an  appeal  from  Chancery,  and  the  decision  of  the  court 
in  reference  to  the  liability  of  bail  was  governed  exclusively 
by  the  general  principles  of  equity,  without  regard  to  any 
remedy  or  responsibility  in  this  State,  created  by  statutory  en- 
actment. The  principle  is  well  settled,  that  where  the  surety 
pays  off  a  debt,  he  is  entitled  to  have  from  the  creditor  an  as- 
signment of  the  security,  to  enable  him  to  obtain  satisfaction 
for  what  he  had  paid  beyond  his  proportion.  In  1  John.  C. 
Rep.  413,  Chancellor  Kent  says,  "if  the  creditor  to  a  bond 
exacts  the  whole  of  his  demand  of  one  of  the  sureties,  that 
surety  is  entitled  to  be  substituted  in  his  place,  and  to  a  cession 
of  his  rights  and  securities,  as  if  he  was  a  purchaser,  either 
against  the  principal  debtor  or  the  co-sureties;"  and  in  1  Story's 
Equity,  474,  it  is  said,  "it  matters  not,  in  case  of  a  debt,  whe- 
ther the  sureties  are  jointly  and  severally  bound,  or  only  sever- 
ally, or  whether  their  suretyship  arises  under  the  same  obligation 
or  instrument,  or  under  divers  obligations  or  instruments,  if  they 
are  for  the  same  identical  debt. "  In  the  same  book  at  page  477, 
the  principle  is  stated  to  be  that,  "if  there  should  be  separate 
bonds  given  with  different  sureties,  and  one  bond  is  intended  to 
be  subsidiary  to,  and  a  security  for  the  other,  in  case  of  a  default 
in  payment  of  the  latter,  and  not  a  primary  concurrent  security; 
in  such  a  case,  the  sureties  in  the  second  bond  would  not  be 
compellable  to  aid  those  in  the  first  bond  by  any  contribution.'9 
In  the  1st  vol.  of  the  Law  Library,  160,  it  is  said,  that 
"the  right  to  contribution  exists  between  all  sureties  of  the 
same  degree,  whether  they  are  engaged  jointly  or  severally, 
and  if  severally,  whether  they  are  engaged  all  in  one  instru- 
ment, or  in  several  instruments,  and  whether  they  have  a 
knowledge  of  one  another's  engagements  or  not ;  because  in  all 
these  different  cases,  a  payment  by  one  surety  is  equally  a 
benefit  to  all  the  other  sureties."  All  these  cases  it  is  to  be 
observed,  speak  of  the  sureties  as  being  co-sureties ;  also  as 
being  sureties  of  the  same  degree,  and  bound  for  the  same 
identical  debt,  by  an  obligation  at  least  concurrent  in  its  char- 
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acter  and  effect,  if  not  known  to  the  surety  claiming  contribu- 
tion at  the  time  his  responsibility  was  contracted.  The  only 
case  having  a  different  bearing  and  recognizing  a  different 
principle,  is  the  case  of  Parsons  vs.  Briddoch,  2  Vernon,  608 ; 
and  that  case,  this  court  say  in  5  Harr.  8f  John.  242,  "has 
pushed  the  doctrine  of  substitution  to  its  utmost  verge." 
There  the  principal  had  given  bail  in  an  action ;  judgment 
was  recovered  against  the  bail;  afterwards  the  surety  was 
called  upon  and  paid,  and  it  was  held,  "that  he  was  enti- 
tled to  an  assignment  of  the  judgment  against  the  bail." 
That  case  was  decided  on  the  ground,  that  the  bail  stood  in 
the  place  of  their  principal,  and  could  not  be  relieved  on  other 
terms,  than  on  payment  of  principal  and  interest  and  costs ; 
and  standing  in  the  shoes  of  the  principal,  who  would  have 
been  responsible  to  the  surety,  it  was  a  necessary  consequence 
of  that  relation,  that  they  should  be  subject  to  a  similar  lia- 
bility. But  in  this  case,  where  the  same  reason  for  responsi- 
bility does  not  exist  to  make  the  sureties  in  the  last  bond  re- 
sponsible to  the  sureties  in  the  first,  for  the  purpose  of  reim- 
bursement and  indemnity,  would  be  to  reverse  the  general  rule 
regulating  the  order  of  liability  in  analagous  cases,  without, 
as  it  seems  to  us,  any  valid  and  sufficient  ground  to  justify 
the  establishment  of  such  a  principle.  At  the  same  time,  how- 
ever, that  we  hold  the  surety  in  the  last  bond  not  responsible 
to  the  surety  in  the  first,  we  are  clearly  and  decidedly  of  opin- 
ion that  the  surety  in  the  first  bond  would  be  entitled  on  the 
ground  of  substitution  to  the  benefit  of  any  lien  upon  his  own 
property,  either  real  or  personal,  which  the  principal  might 
give  to  the  creditor  as  security  for  the  payment  of  his  debt,  as 
the  means  of  re-imbursement  and  indemnity  against  loss,  if  in 
his  character  of  surety,  he  should  be  compelled  to  satisfy  such 
debt.  Of  his  rightful  claim  to  the  benefit  of  such  a  lien,  in  that 
event,  we  think  there  can  be  no  doubt,  and  his  title  would  be 
equally  valid,  whether  its  existence  was  prior,  contemporane- 
ous, or  subsequent  to  the  time  of  his  suretyship. 

The  judgment  of  the  court  below,  for  the  reasons  herein 
stated,  must,  however,  be  reversed,  but  no  procedendo  will  be 
ordered.  judgment  reversed. 
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Clarissa  Gardiner  and  William  F.  Bowling  vs.  Rich- 
ard B.  Hardey  and  Edward  Simms. — December,  1842. 

•  B  and  G,  as  executor  and  executrix  of  the  deceased  husband  of  G,  were  sued 
at  law  upon  a  claim  passed  by  the  orphans'  court. '  B  was  returned  cepi, 
and  confessed  judgment  in  1835.  G  was  returned  non  est — was  arrested 
on  the  renewal  of  the  writ,  and  also  confessed  judgment  in  1836,  ignorant 
of  any  defence  to  the  action.  In  1837,  after  she  had  been  informed  by  her 
co-executor,  who  had  possession  of  her  husband's  papers,  and  after  it  was 
too  late  to  move  for  a  new  trial,  that  he  had  searched  her  husband's  papers, 
and  that  no  receipt  could  be  found,  she  determined  upon  a  search  herself, 
and  discovered  a  receipt  for  the  money  claimed  of  her,  given  nine  years 
before  the  action  at  law  was  instituted.  Upon  a  bill  filed  to  obtain  relief,  the 
fact  of  the  receipt  being  admitted  by  the  answer,  and  no  proof  taken  to 
avoid  it :  Held,  that  the  judgments  against  both  executors  should  be 
stricken  out,  and  the  action  brought  forward  by  regular  continuances  for 
trial. 

q  Where  a  witness  is  excepted  to  in  the  Court  of  Chancery,  as  incompetent,  on 
the  ground  of  interest — as  being  a  defendant  to  the  bill,  and  as  the  legal 
plaintiff  in  an  action  at  law  sought  to  be  enjoined,  the  court  will  consider 
the  admissibility  of  the  witness  under  the  circumstances,  and  not  the  suf. 
ficienry  of  the  objections  assigned. 
"^  How  far  can  the  answer  of  a  co-defendant,  the  legal  plaintiff  in  an  action 
sought  to  be  enjoined,  but  who  has  no  interest  in  the  controversy,  respon- 
sive to  the  bill,  be  relied  on  as  evidence  for  the  other  defendant,  the  real 
party  in  interest.    Qr. 

L  Where  a  defendant  answers  the  interrogative  part  of  a  bill,  fully  and  dis- 
tinctly, as  put  to  him,  and  then  proceeds  to  allege  a  variety  of  facts,  not  en- 
quired of  the  bill,  nor  of  which  he  had  been  interrogated,  to  do  away  the 
effect  of  his  previous  answer,  such  facts  constitute  matters  of  avoidance. 

v'  Facts  in  an  answer  not  responsive  to  the  bill,  nor  sustained  by  proof,  at  the 
final  hearing  of  the  cause  are  entitled  to  no  consideration. 
When  a  defendant,  executrix,  at  law  had  confessed  judgment,  and  sought 
to  set  it  aside  in  equity,  for  the  purpose  of  obtaining  a  new  trial,  on  the 
ground  of  subsequent  discovery  of  a  receipt  for  the  money  claimed,  the 
denial  on  oath  of  all  previous  knowledge  of  the  existence  of  the  receipt, 
and  statement  of  the  time  and  manner  of  its  discovery  by  the  complainant 
in  her  bill  for  relief,  she  being  the  custodiary  of  the  papers  of  her  testator, 
must,  in  the  absence  of  all  proof  impeaching  its  verity,  be  received  by  the 
court  as  evidence,  and  weighed  in  connexion  with  the  other  facts  in  the 


Where  the  circumstances  are  such  as  to  induce  an  executrix,  desirous  of  act- 
ing in  good  faith,  to  confess  a  judgment  against  her  deceased  husband's 
estate,  the  subsequent  discovery  by  her  of  a  receipt  for  the  money  claimed, 
of  whieh  she  was  utterly  ignorant  previously,  will  enable  her  to  appl>  sue- 


Digitized  by  VjOOQIC 


366  GASES  IN  THE  COURT  OF  APPEALS 

Gardiner  and  Bowling  ©#.  Hartley  and  Simms. — 1842. 

oessfullj  to  a  court  of  equity  for  a  new  trial  at  law,  where  the  defence  may 
be  investigated. 

One  administrator,  in  no  wiie  assenting  thereto,  is  not  liable  for  the  conse- 
quences of  the  negligence  or  misconduct  of  a  co-administrator. 

Where  executors  were  sued  in  a  joint  writ,  but  from  a  failure  to  arrest  one 
of  them,  judgments  were  rendered  against  them  at  different  terms,  and 
one  of  them  subsequently  obtained  a  decree  in  equity  for  a  new  trial,  that 
court  must,  to  accomplish  its  own  purposes,  direct  both  judgments  to  be 
stricken  out. 

Appeal  from  the  Equity  side  of  Charles  County  Court. 

The  bill  in  this  cause  was  filed  on  the  27th  April,  1837, 
by  the  appellants,  and  alleged,  that  sometime  in  the  year  1832, 
a  certain  Richard  B.  Gardiner,  the  husband  of  your  oratrix, 
departed  this  life  without  a  will;  that  letters  of  administration 
on  his  estate  were  granted  to  your  oratrix  and  William  F* 
Bowling  ;  that  to  March  term  of  Charles  county  court  1836, 
two  suits  were  instituted  by  Richard  B.  Hardey,  use  of  Ed- 
ward Simms,  against  your  oratrix  and  orator,  W.  F.  B.9  as 
the  administrators  of  R.  B.  G.  One  suit  was  instituted  on  a 
single  bill,  signed  and  sealed  by  the  said  R.  B.  G.,  on  the 
11th  March,  1829,  payable  to  Richard  B.  Hardey,  two  years 
after  date,  for  $1,815;  and  the  other  suit  was  instituted  for 
the  recovery  of  a  balance  of  $419,  appearing  to  be  due  from 
the  said  R.  B.  G.  to  the  said  R.  B.  H.,  as  his  ward,  with 
interest  from  the  13th  June,  1817,  true  copies  of  both  causes 
of  action  as  filed  in  Charles  county  court,  are  herewith  exhi- 
bited as  a  part  of  this  their  bill  of  complaint ;  that  said  claims 
were  passed  by  the  orphans'  court  of  Charles  county,  and  to 
both  affidavit  is  attached  by  R.  B.  If.,  of  their  justness  and 
correctness.  And  your  orator  and  oratrix  further  sheweth  unto 
your  honors,  that  W.  F.  B.  was  returned  cepi  at  March  term 
of  Charles  county  court,  and  that  youi  oratrix  was  not  taken 
by  the  sheriff  to  that  term  of  Charles  county  court ;  that  he 
appeared  by  Peter  W.  Grain  his  attorney  to  both  suits,  and 
when  asked  by  said  attorney  if  he  should  resist  the  payment 
of  said  claims,  he  replied,  that  they  appeared  to  be  just,  and 
he  was  not  aware  of  any  defence  to  be  made  to  said  suits,  and 
instructed  him  to  confess  judgments  in  both  cases ;  that  judg- 
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ments  were  accordingly  confessed  by  the  said  attorney,  as  will 
appear  by  short  copies  of  both  judgments  against  said  William 
F.  Bowling j  one  of  the  administrators  of  Richard  B.  Gardiner, 
at  August  term  of  Charles  county  court,  1835,  herewith  exhi- 
bited as  a  part  of  this  her  bill  of  complaint ;  that  subsequently, 
or  at  March  term  of  Charles  county  court  1836,  your  oratrix 
was  returned  cepi  to  the  suits  of  R.  B.  H.,  and  was  advised 
by  her  friends  to  employ  Peter  W.  Grain  as  her  attorney ;  that 
upon  reaching  court  and  having  an  interview  with  Mr.  Grain, 
she  was  much  surprised  to  hear  that  her  co-administrator  had 
confessed  judgments  in  both  cases,  and  communicated  to  her 
attorney  her  distrust  of  the  correctness  of  said  claims  ;  that 
her  late  husband,  R.  B.  G.  had  informed  her  that  he  had  settled 
with  Mr.  R.  B.  H.,  and  that  she  could  not  pay  the  open 
account  unless  she  was  satisfied  that  it  was  correct ;  that  her 
attorney  then  informed  her  that  the  assets  of  the  estate  were 
bound  for  the  payment  of  the  judgments  confessed  by  her  co- 
administrator, and  unless  she  could  show  the  incorrectness  of 
the  claim,  it  would  be  folly  to  contest,  and  that  he  would  inves- 
tigate the  claim  and  ascertain  its  correctness;  and  further,  that 
the  single  bill  and  account  were  both  sworn  to  be  correct  by  R. 
B.  H.,  who  was  a  reverend  minister  of  the  Roman  Catholic 
church,  and  he  concluded  that  they  were  correct ;  that  her 
attorney  then  addressed  a  letter  to  William  L.  Brent,  desiring 
to  know  the  origin  of  both  claims,  when  he  received  a  letter 
from  Edward  Simms,  informing  him  that  one  was  for  the  real 
and  the  other  for  the  personal  estate,  which  letter  is  herewith 
filed  and  marked  exhibit  C,  and  made  a  part  of  this  her  bill  of 
complaint.  That  at  August  term  of  Charles  county  court 
1836,  her  attorney  not  knowing  of  any  defence  to  be  made,  so 
as  to  overreach  the  judgment  confessed  by  Bowling,  one  of 
the  administrators  of  R.  B.  G.,  and  ignorant  of  any  receipt 
from  R.  B.  H.  to  the  said  R.  B.  G.,  confessed  the  judgments 
without  making  any  defence  to  the  same,  copies  of  which 
judgments  are  herewith  exhibited  as  a  part  of  this  bill.  And 
your  oratrix  further  sheweth  unto  your  honors,  that  she  is  not 
much  acquainted  with  business,  indeed  she   may  with  truth 
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affirm,  that  she  is  ignorant  in  the  forms  of  the  law,  and  in 
consequence  of  a  misunderstanding  with  her  co-administrator, 
she  has  received  no  aid  from  him,  but  being  convinced  and 
satisfied  of  the  injustice  of  the  claim  of  R.  B.  H.  for  the  open 
account,  she  addressed  several  urgent  letters  to  her  attorney, 
begging  an  interview  with  him,  in  the  hopes  of  being  enabled 
to  satisfy  him  of  its  incorrectness  and  obtaining  redress ;  that 
said  attorney  did  see  her  about  1st  of  April,  and  fully  stilted 
to  her  the  nature  of  the  claims,  the  manner  in  which  the 
judgments  were  confessed,  and  also  his  opinion  of  their  correct- 
ness, unless  she  could  exhibit  some  settlement  between  Gar- 
diner  and  Hardey,  or  a  receipt  from  Richard  B.  Hardey  to 
Richard  B.  Gardiner,  his  guardian.  Your  oratrix  knowing 
nothing  of  business  when  she  with  William  F.  Bowling  admin- 
istered on  Richard  B.  Gardiner7 $  estate,  submitted  all  the 
papers  to  Mr.  Bowling  to  examine,  expecting  that  he  would 
communicate  to  her  if  there  were  any  important  receipts 
amongst  them,  but  he  either  did  not  find  the  receipt  of  R.  B. 
H.  to  R.  B.  G.  his  guardian,  or  finding  it,  failed  to  avail  him- 
self of  it  and  did  not  communicate  it  to  your  oratrix ;  that  she 
then  resolved  to  examine  every  paper  connected  with  the  busi- 
ness of  R.  B.  G.j  and  about  the  3rd  of  April,  1837,  and 
since  the  confession  of  said  judgments,  she  found  a  receipt 
signed  by  R.  B.  H.  to  R.  B.  6.,  his  guardian,  dated  15th  of 
March,  1827,  acknowledging  the  receipt  of  $3,247.88  in  full 
for  the  real  estate  of  the  late  John  F.  Hardey,  and  in  full  of 
dividend  of  the  personal  estate  of  the  said  John  F.  Hardey, 
deceased,  it  being  in  full,  and  duly  acknowledged  the  same 
before  Edmund  Tamer,  a  justice  of  the  peace  for  Charles 
county,  which  receipt  is  herewith  exhibited  as  a  part  of  this 
her  bill.  Now  your  oratrix  expressly  charges,  that  she  was 
ignorant  of  the  existence  of  said  receipt  at  the  time  the  said 
judgments  were  confessed,  and  has  not  received  the  benefit  of 
said  receipt  in  consequence  of  her  ignorance  of  its  existence, 
and  that  the  single  bill  was  evidence  and  conclusive  of  all 
dealings  between  the  parties ;  and  she  further  represents,  that 
believing  the  judgments  in  the  single  bill  to  be  correct,  she  has 
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proceeded  to  make  payments  to  Edward  Simms,  in  addition  to 
the  payments  endorsed  on  the  bond,  to  the  amount  of  $760 ; 
&at  the  money  was  paid,  to  be  applied  to  the  judgment  in  the 
bond,  and  expressly  directed  the  credits  to  be  so  entered,  but 
against  the  positive  instruction  of  your  oratrix.    The  said  Ed- 
ward Simms  has  given  a  reeeipt  in  one  ease  without  designa- 
ting in  the  judgment  one  receipt  to  be  applied  in  part  payment 
of  both  judgments,  and  the  third  receipt  against  the  wishes  of 
your  oratrix ;  and  in  violation  of  her  instructions  he  has  applied 
to  his  bond  the  judgment  on  the  admitted  balance,  so  far  back 
as  1817.     This  conduct  has  excited  the  suspicions  of  your 
oratrix,  and  she  has  distrusted  its  correctness,  and  believes 
something  was  rotten,  from  their  wish  to  credit  the  judgment 
on  the  open  account,  when  she  expressly  charges  her  agent, 
Mr.  Thomas  E.  Gardiner,  to  have  it  applied  to  the  judgment 
on  the  bond,  which  receipts  are  herewith  exhibited  as  a  part 
of  this  her  bill.    And  your  oratrix  further  represents,  that  said 
Edward  Simms,  to  whose  use  said  judgments  are  entered,  now 
threatens  to  issue  fi eri  facias  on  both  judgments,  all  of  which 
is  contrary  to  equity  and  good  conscience.     Prayer  for  an  in- 
junction, &c.;  that  all  the  money  paid  by  your  oratrix  may  be 
applied  to  the  judgment  on  the  single  bill  as  directed  by  her, 
and  until  it  is  so  applied,  she  prays  your  honors  to  enjoin  and 
prohibit  them  from  issuing  on  said  judgment,  as  it  would  be 
manifestly  unjust;  and  also  of  subpoena  to  the  said  Richard  B. 
Hardey  and  Edward  Simms ;  that  the  said  Edward  Simms  may 
answer  particularly  to  the  application  of  the  payments,  and 
that  the  said  Richard  fi.  Hardey,  upon  his  corporal  oath,  may 
answer  all  and  singular  the  matters  and  things  herein  con- 
tained, as  fully  and  particularly  as  if  be  was  again  interrogated, 
of  and  concerning  the  same;  and  that  he  may  fully  and  dis- 
tinctly answer  what  consideration  passed  for  the  single  bill 
executed  by  the  said  Richard  B.  Gardiner  to  the  said  Richard 
B.  Hardey,  for  $1,815,  and  whether  or  not  he  executed  the 
receipt  herewith  exhibited,  and  purporting  to  be  in  full  satis- 
faction to  his  guardian,  and  whether  said  receipt  did  not  include 
the  balance  appearing  due  of  $419.65,  and  for  which  he  has 
47        v.  12 
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obtained  judgment  against  the  administrator  of  Richard  B. 
Gardiner;  and  for  general  relief.    This  bill  was  sworn  to  by 

a  g. 

Exhibit  A, — referred  to  in  the  aforegoing  bill  of  complaint: 
The  Estate  of  Richard  B.  Gardiner,  deceased, 

To  his  ward,  Richard  B.  Uardey,        Dr» 
To  $419.66,  a  balance  admitted  to  be  due  by  the  accounts  of 

the  deceased,  and  to  be  allowed  upon  the  production  of  the 

proper  vouchers.  $419  66 

To  interest  on  the  above  sum,  from  the  13th  June,  1817,  until 

paid. 

This  account  was  verified  by  the  oath  of  Richard  B.  Hartley, 
on  the  12th  December,  1833,  and  passed  by  the  orphans'  court 
of  Charles  county. 

Two  years  after  date,  I  promise  to  pay  Richard  Benedict 
Hardey,  or  order,  eighteen  hundred  and  fifteen  dollars,  with 
legal  interest  thereon,  from  this  date,  it  being  for  value  received. 
Given  under  my  hand  and  seal,  this  eleventh  day  of  March, 
eighteen  hundred  and  twenty-nine. 

$1,815.00.  Richard  B.  Gardiner*. 

Received  23rd  August,  1830,  five  hundred  dollars. 

$500.  R.  B.  Hardey. 

Received  19th  of  November,  1832,  two  hundred  dollars. 

$200.  Richard  B.  Hardey. 

Received  April  12th,  1833,  five  hundred  and  seventy  dol- 
lars on  the  within  note. 

gg7Q  Edw'd.  Simms. 

22nd  November,  1833.     Received  three  hundred  dollars. 
$300.  Edw'd.  Simms. 

$1,815  00 
Interest  on  $1,81-5,  for  16  months,  12  days,  to 

23rd  August,  1830.  148  33 


Amount,      -        -        -      1,963  33 
August  23rd— By  cash,    -        -        -        -        500  00 

Amount,      -        -        -      1,463  33 
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Amount  brought  forward, 
Interest  for  27  months,  to  Nov.  19,  1832 

'» 

1833, 

1833, 

-  $1,463  00 
196  56 

Amount, 
Mv.  19M,  1832— By  cash, 

-      1,659  89 
200  00 

Amount, 
Interest  fo.  4  months  and  23  days,  12th, 

•      1,459  89 
35  64 

Amount, 
April  12fA— By  cash, 

•      1,495  53 
570  00 

Amount, 
Interest  for  7  months  to  November  12th, 

925  53 
32  75 

Amount,      -        -        -         968  28 

November  23rd— By  cash,         ...         300  00 

This  note  and  the  credits  thereon  were  also  verified  on  the 

20th  August,  1833,  by  the  oath  of  R.  B.  H.,  and  passed  by  the 

orphans'  court. 

Exhibit  B, — referred  to  in  the  aforegoing  bill  of  complaint : 

Charles  County  Court ,  August  Term,  1835: 

Richard  B.  Hardey,  use  of  Edward  Simms,  vs.  William 
F.  Bowling,  one  of  the  Adm'rs.  of  Richard  B.  Gardiner. 
Debt.  Judg't.  for  $1,815  debt,  and  $1,815  dam's,  and  costs. 
The  dam's,  to  be  released  on  pay't.  of  int.  on  the  debt,  from 
the  11th  day  of  March,  1829,  until  paid.  PPffs.  admit  the 
receipt  of  $500  on  the  23rd  day  of  August,  1830;  the  sum 
of  two  hundred  dollars  on  the  19th  day  of  November,  1832; 
the  sum  of  $570  on  the  12th  day  of  April,  1833,  and  the  fur- 
ther sum  of  $300  on  the  22nd  day  of  November,  1833,  in  part. 

Cost,  $7.30.  Test,— John  Barnes,  Cl'k. 

Charles  County  Court,  August  Term,  1835: 

Richard  B.  Hardet,  use  of  Edward  Simms,  vs.  William 
F.  Bowling,  one  of  the  Adm'rs.  of  Richard  B.  Gardiner. 
Dam's.  Judg't.  for  $1,500— released  on  pay't.  of  $419.66, 
with  interest  thereon  from  the  13th  day  of  June,  1817,  until  paid* 

Cost,  $8.90.  Test,— John  Barnes,  Cl'k. 
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Exhibit  C, — referred  to  in  the  aforegoing  bill  of  complaint: 

Charles  County  Court,  March  Term,  1836 : 

Richard  B.  Hardey,  use  of  Edward  Simms,  vs.  Clarissa 
Gardiner,  Adm'x.  of  Richard  B.  Gardiner*  Debt.  Judg't. 
for  $1,815  debt,  and  $1,815  dam's*  and  costs.  The  dam's, 
to  be  released  on  pay  If,  of  int.  on  the  debt,  from  the  11th  day 
of  March,  1829,  until  paid.  Prff.  admits  the  rec't.  of  $500 
on  the  23rd  day  of  August,  1830  J  the  sum  of  $200  on  the 
19th  day  of  November,  1832;  the  sum  of  $670  on  the  12tb 
day  of  April,  1833,  and  the  further  sum  of  $300  on  the  22nd 
day  of  November,  1833,  in  part. 

Cost,  $6.35.  Test,— Johk  Barnes,  Cl'k. 

Charles  County  Court,  Jlugust  Term,  1836: 

Richard  B.  Hardey,  use  of  Edward  Simms,  vs.  Clarissa 

Gardiner,  Adm'x.  of  Richard  B.  Gardiner.    Dam's.    Judg't. 

for  $1,500,  dam's,  and  costs.     The  dam's,  to  be  released  on 

pay't.  of  $419.66,  with  int.  thereon  from  the  13tb  day  of  June, 

1817,  until  paid.  _  _„. 

Cost,  £.05.  Test,-^oHN  Bahkes,  Cl'k. 

Exhibit  D, — referred  to  in  the  aforegoing  bill  of  complaint: 

Washington,  10th  May,  1836. 

Peter  W.  Crain,  Esq.  Sir,— Col.  Brent  called  on  me  this 
morning  for  explanations  respecting  the  judgments  against  the 
estate  of  Richard  B.  Gardiner;  the  open  account  you  will  per- 
ceive was  for  amount  due  Richard  B.  Hardey,  for  and  on  account 
of  balance  for  the  personal  estate;  the  note  was  given  for  the 
share  of  the  land.  All  of  which  I  have  more  fully  explained 
to  Mrs.  Gardiner  when  she  visited  the  city  last. 

Respectfully  yours,  ob't.  Edward  Simms. 

Exhibit  E, — referred  to  in  the  aforegoing  bill  of  complaint: 

Received  this  13th  March,  1827,  of  Richard  B.  Gardiner> 
my  guardian,  thirty-two  hundred  and  forty-seven  dollars  eighty- 
eight  cents,  in  full  for  the  real  estate  of  the  late  John  F.  Har- 
dey, deceased,  sold  under  an  order  of  the  honorable  justices 
of  Prince  George's  county  court.    At  the  same  time,  received 
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my  full  proportion  of  dividend  of  the  personal  estate  of  the 

said  John  F.  Hardey,  deceased,  it  being  in  full. 

Richard  B.  Hardey. 
Acknowledged  by  R.  B.  H,  before  a  justice  of  the  peace. 
Exhibit  F, — referred  to  in  the  aforegoing  bill  of  complaint: 

(Copy.)    Estate  of  Richard  B.  Gardiner,  deceased, 

To  his  ward,  Richard  B.  Hardey,        Dr.. 

To  $419.60,  balance  admitted  to  be  due  by  accounts  of  de- 
ceased,      $419  60 

To  interest  on  the  above  sum  of  money,  from  the  13th  June,. 
1817,  until  paid. 
Passed  by  the  court.  Test, — H.  Brawner, 

Feb.  13*A,  1833.  Register  of  Wills  for  Charles  County. 

To  amount  of  the  above,  with  interest  to  13th  June, 

1835, $872  77 

Balance  on  note  to  1st  July,  1835,  is  756  27 

$1,629  04 


On  the  back  of  the  above  is  thus  written,  to  wit : 
1835,  Sept.  llth.     Received  of  T.  E.  Gardiner,  two  hun- 
dred dollars  on  the  within  claim,  now  due  from  the  estate  of 
the  late  R.  B.  Gardiner.  Edw'd.  Simms. 

Exhibit  O, — referred  to  in  the  aforegoing  bill  of  complaint : 
Washington  Gty,  13th  January,  1836.     Received  of  Mrs. 
Clarissa  Gardiner,  three  hundred  and  fifty  dollars,  on  account 
of  my  claim  against  the  estate  of  Richard  B.  Gardiner,  late  of 
Charles  county,  State  of  Maryland,  deceased. 
$350.  Edw'd.  Simms. 

Exhibit  H, — referred  to  in  the  aforegoing  bill  of  complaint: 
$200.    Received,  Washington,  October  22nd,  1836,  of  Thos. 
I.  Gardiner,  Esq.,  two  hundred  dollars,  on  account  of  two  judg- 
ments obtained  against  the  estate  of  Richard  B.  Gardiner,  de- 
ceased. Edw'd.  Simms* 
Injunction  and  subpoena  issued  accordingly. 
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At  August  term  1837,  R.  B.  H.  filed  his  demurrer  to  part, 
and  his  answer  to  other  parts  of  the  said  bill.  This  defendant 
R.  B.  H.j  by  protestation  as  to  so  much  of  the  said  bill  as 
seeks  to  set  aside  or  impeach,  or  have  any  relief  against  the 
judgments  rendered  at  Charles  county  court,  at  August  term 
1835,  in  favor  of  this  defendant,  for  the  use  of  Edward  Simmt 
the  other  defendant,  against  the  said  William  F.  Bowling,  for 
the  sum  of,  &c.,  &c,  and  against  the  judgment  rendered  by 
said  court  at  the  August  term  of  the  year  1836,  in  favor  of 
this  defendant  for  the  use,  &c.,  against  the  said  Clarissa  Gar* 
diner,  of  a  like  sum  of,  &c.;  or  that  prays  an  injunction  against 
this  defendant  to  stop  his  proceedings  at  law  against  the  said 
Clarissa  Gardiner  and  William  F.  Bowling,  this  defendant 
doth  demur  thereunto,  and  for  cause  of  demurrer  sheweth,  that 
it  appears  by  the  said  complainant's  own  shewing,  that  the 
defendant,  for  the  use  of  the  said  Edward  Simms,  the  other 
defendant,  hath  obtained  the  said  judgments  complained  against 
on  the  law  side  of  your  honors9  court,  in  due  course  of  law, 
and  this  defendant  is  advised  that  said  judgments  cannot  and 
aught  not  to  be  called  in  question  in  this  honorable  court ; 
and  for  further  cause  of  demurrer  this  defendant  sheweth,  that 
there  is  not,  as  he  is  advised,  any  matter  or  thing  set  forth  in 
and  by  the  said  bill,  as  a  foundation  of  equity  for  this  court  to 
interpose  in  relation  to  the  said  two  judgments  at  law,  but 
that  all  matter  and  things  relative  thereto  were  properly  cogni- 
zable at  law,  and  that  the  said  complainants  cannot  now  avail 
themselves  in  your  honors  court,  the  defence  as  set  up  by  them 
here,  and  which  was  above  cognizable  upon  the  said  trials  at 
law,  when  above  they  could  have  availed  themselves  of  the 
benefit  of  the  same,  if  the  same  be  true,  for  which  reasons,  and 
for  divers  other  causes,  this  defendant  doth  demur  to  so  much 
of  the  said  bill  as  aforesaid,  and  humbly  prays  the  judgment 
of  this  honorable  court,  whether  he  shall  make  any  further  or 
other  answer  thereto. 

And  as  to  so  much  of  said  bill  as  this  defendant  hath  not 
before  demurred  to,  this  defendant  in  no  sort  waiving,  &c. 
This  defendant,  for  answer  to  the  residue  of  the  complainant's. 
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said  bill,  this  defendant,  speaking  for  himself,  and  not  for  the 
other  defendant,  he  this  defendant  doth  answer  and  says  as 
follows :  that  it  is  true  that  letters  of  administration  upon  the 
estate  of  the  deceased  R.  B.  G.  were  granted  as  stated  in 
said  btU  to  the  complainants,  and  that  the  suits  as  stated  in 
said  bill  were  instituted  to  March  term  1835,  of  Charles  county 
court,  on  the  law  side,  and  for  the  amounts  and  upon  the  cause 
of  actions  therein  stated  ;  and  it  is  also  true,  that  judgments 
were  confessed  in  said  causes  at  the  several  terms  of  said 
court,  as  stated  in  said  bill  of  complaint,  and  for  the  amounts 
as  stated  and  shewn  by  exhibits  B  and  C,  accompanying  said 
bill,  and  that  final  judgments  were  rendered  in  said  cases  at 
the  times  stated  in  said  bill.  This  defendant  says,  he  knows 
nothing  of  what  conversations  were  had  between  said  com- 
plainants and  their  attorney,  Ptter  W.  Grain,  esquire,  and 
cannot  admit  that  the  conversations  stated  in  said  bill  did  take 
place ;  that  it  is  also  true,  that  Edward  Simms  the  other  defen- 
dant, did  write  the  letters  named  in  said  bill,  and  marked  as 
exhibit  D ;  it  is  also  true,  that  this  defendant  did  give  the 
receipt  marked  E,  as  an  exhibit  accompanying  the  complain- 
ant's bill,  to  his  late  guardian  £.  B.  G.,  but  under  circumstances 
this  defendant  will  hereafter  in  this  answer  disclose  and  state 
to  your  honors.  This  defendant  further  states,  in  answer  to 
the  interrogatories  put  to  him  in  the  bill  of  the  complainant's, 
that  the  consideration  for  which  the  note  of  $1815  was  given, 
was  the  balance  due  for  the  real  estate  of  this  defendant,  the 
amount  of  which  the  deceased  £.  B.  G.  had  received  as  this 
defendant's  guardian  when  a  minor. 

This  defendant  states  that  he  did  sign  and  execute  the  receipt 
exhibited  with  the  said  bill,  and  purporting  to  be  in  full  satis- 
faction ;  and  that  it  did  include  the  said  balance  appearing  to 
be  due  of  four  hundred  and  nineteen  dollars  and  —  cents,  and 
for  which  one  of  said  judgments  was  obtained ;  but  positively 
denies  that  said  sum  of  four  hundred  and  nineteen  dollars  and 
—  cents  were  paid  at  that  time,  before  or  since,  by  R.  B.  G., 
or  any  other  person,  and  was  never  received ;  that  the  time 
said  receipt  was  given,  the  said  deceased,  R.  B.  G.,  promised 
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to  meet  this  defendant  at  Upper  Marlboro* ',  in  Prince  George?* 
county,  Maryland,  some  days  thereafter,  and  to  pay  to  htm 
said  sum,  which  was  a  balance  due  him  on  the  personal  estate, 
and  that  he  disappointed  him,  and  did  not  meet  him  as  prom- 
ised, nor  did  he  ever  pay  the  same,  nor  any  person  for  him, 
or  any  part  of  the  same;  that  said  receipt  was  made  at  request 
of  said  R.  B.  G.,  deceased,  in  whose  promise  this  defendant 
had  a  confidence  (hat  induced  him  to  give  it  under  the  circum- 
stances be  did,  and  that  upon  said  R.  B.  G'$.  not  complying 
with  his  promise,  this  defendant  wrote  him,  in  hi?  life  time, 
one  or  more  letters,  stating  the  fact  to  him,  and  complaining  of 
his  not  doing  so,  and  asking  payment,  some  of  which  letters 
are  now  in  the  possession  of  said  Clarissa,  one  of  the  com- 
plainants, who  found  said  letters  among  said  R.  B*  G'*.  papers, 
after  his  death;  and  this  defendant  is  informed  by  Edward 
Simms^  the  other  defendant,  and  he  believes  it  to  be  true,  that 
the  said  <3*rissa  saw  and  read  said  letters  among  said  deceased's 
papers,  in  the  presence  of  her  said  agent  Thomas  JB.  Gardiner, 
and  Edward  Simms,  one  of  said  defendants,  before  she  filed 
said  bill  of  complaint,  or  made  affidavit  to  the  same,  and  that 
said  bill  was  made  by  her  after  she  knew  that  said  sum  of 
four  hundred  and  nineteen  dollars  and  —  cents  had  never 
been  paid,  and  that  said  receipt  was  given  under  the  circum- 
stances before  stated.  And  further  this  defendant  says  and 
states,  that  at  the  time  he  gave  his  said  receipt  for  the  amount 
of  his  real  estate  to  his  said  guardian,  his  said  guardian  in  pay- 
ment gave  him  his  note  of  band  for  a  large  amount,  and  that 
upon  the  day  of  the  date  of  the  said  note  of  eighteen  hundred 
and  fifteen  dollars,  his  said  guardian  settled  the  first  note  in 
part  with  this  defendant,  and  gave  him  his  said  note  for  the 
eighteen  hundred  and  fifteen  dollars,  payable  in  two  years  from 
its  date,  which  was  the  time  asked  by  said  guardian,  it  being 
the  balance  due  at  said  settlement  for  the  real  estate,  and  be 
then  then  took  up  the  first  note;  and  that  said  note  of  eighteen 
hundred  and  fifteen  dollars  was  given,  a  sum  for  the  balance 
due  and  unpaid  to  this  defendant  on  the  note  first  given  at  date 
of  the  aforesaid  receipt,  and  was  for  the  balance  due  upon  the 
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real  estate,  and  did  not  embrace  the  amount  due  for  the  personal 
estate,  as  before  stated.  And  this  defendant  denies  all  and  all 
manner  of,  &c. 

The  demurrer  of  Edward  Simms,  one  of  the  defendants,  to 
part  and  his  answer  to  other  parts  of  the  bill. 

The  demurrer  was  the  same  as  that  of  the  other  defendant. 

This  defendant  for  answer  to  the  residue  of  the  complainant's 
bill  doth  say  as  follows:  that  he  did  write  the  letter  D.  It  is 
also  true,  that  the  other  defendant  did  give  the  receipt  marked 
£;  but  that  the  same  were  given  as  this  defendant  understood 
and  believed,  under  circumstances  he  will  hereafter  name. 
This  defendant  further  states,  in  answer  to  the  interrogatories 
put  to  him,  that  he  always  understood  from  the  different  par* 
ties  connected  with  the  note  of  eighteen  hundred  and  fifteen 
dollars;  that  it  was  given  for  a  balance  due  to  the  other  de- 
fendants by  his  late  guardian  Richard  B.  Gardiner,  for  the  real 
estate  of  the  said  other  defendant,  being  a  balance  due  upon 
a  note  for  a  larger  amount,  given  by  said  guardian  at  a  prior 
time  for  said  real  estate  alone,  a  part  of  which  prior  note  was 
paid  at  the  time  said  note  of  eighteen  hundred  and  fifteen  dol- 
lars was  given — and  said  note  of  eighteen  hundred  and  fifteen 
dollars  was  given  for  said  balance,  and  the  first  note  taken  up. 
This  defendant  also  states,  that  he  also  understood  and  believes, 
that  the  aforesaid  receipt  did  include  the  said  sum  of  four  hun- 
dred and  nineteen  dollars  and  —  cents,  but  that  the  same  was 
not  paid  at  the  time;  but  to  save  multiplying  receipts,  the  said 
Richard  B.  Gardiner  promised  the  other  defendant  that  if  he 
would  include  the  said  sum  in  said  receipt,  that  he  the  said  Rich- 
ard  B.  Gardiner  would  meet  him  in  a  short  time  thereafter,  at 
Upper  Marlboro',  Prince  George's  county,  Maryland,  and  would 
then  pay  htm  the  said  sum  of  money,  which  this  defendant  says 
he  never  did.  This  defendant,  since  the  death  of  the  said  JR. 
B.  6.,  and  subsequent  to  the  date  of  said  receipt  and  note, 
has  seen  and  read  letters  from  the  other  defendant  to  the  said 
R.  B.  G.,  shewn  to  him  by  the  said  Clarissa  Gardiner,  and  in 
her  possession,  and  which  letters  were  after  the  said  receipt,  and 
to  the  best  of  his  recollection,  after  said  notes  were  given,  and. 
48        v.12 
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in  the  life  time  of  said  JL  B.  G.,  in  which  the  other  defendant 
complained  to  said  deceased,  that  he  had  not  met  him  at  Upper 
Marlboro'  aforesaid,  to  pay  the  said  sum  of  money  as  afore- 
said, and  which  was  included  in  said  receipt,  after  the  promise 
of  said  deceased  to  pay  the  same  subsequent  thereto,  and  as 
aforesaid,  and  that  the  said  letters  were  in  the  proper  hand 
writing  of  the  other  defendant     This  defendant  being  well 
acquainted  with  the  same,  having  often  seen  said  other  de- 
fendant write,  and  that  said  letters  were  received  by  said  de- 
ceased, in  his  life  time;  and  your  honors  are  prayed  to  order 
the  complainants  to  produce  the  same.    This  defendant  further 
states,  that  the  said  letters  were  read  in  presence  of  said  Clarissa 
Gardiner,  who  gave  them  to  this  defendant  to  read  after  said 
judgments  were  rendered,  and  before  she  made  her  affidavit  to 
the  said  bill  of  complaint,  and  that  the  agent  of  said  Clarissa 
Gardiner j  Thomas  I.  Gardiner,  was  present  when  the  same 
was  shewn,  and  saw  and  heard  them  read  at  said  Clarissa's 
own  house.    This  defendant  further  states,  that  his  recollection 
is,  that  when  the  agent  of  said  Clarissa  Gardiner  made  the 
payments  alluded  to  in  the  bill,  he  did  request  this  defendant 
to  credit  them  upon  the  note  judgment,  and  that  he  stated  the 
sum  to  be;  that  said  Clarissa  wished  the  note  judgment  to  be 
paid  first,  but  denies  positively  that  said  agent  or  said  Clarissa. 
or  any  one,  ever  stated  that  it  was  because  the  other  judgment 
was  not  justly  due.    This  defendant  also  positively  denies, 
that  he  did  give  the  credits  on  the  judgments  for  the  reasons, 
or  with  the  views  stated  in  the  said  bill  of  complaint,  or  that 
he  ever  thought,  or  had  reason  to  think,  that  the  judgment 
complained  against  was  not  just;  but  on  the  contrary,  he  knew 
that  the  said  sum  of  money  for  which  said  judgment  was  ob- 
tained, had  never  been  paid.    This  defendant  also  positively 
denies  that  said  Clarissa  was  ignorant  of  said  receipt  at  the 
time  said  judgments  were  given,  for  it  was  in  her  possession, 
as  administratrix  upon  said  deceased's  estate.    And  this  de- 
fendant further  denies  that  said  note  is  evidence,  conclusive 
and  final,  of  all  demands  between  the  parties;  and  this  defen- 
dant denies  all  and  all  manner  of,  &o. 


Digitized  by  VjOOQIC 


OF  MARYLAND.  379 


Gardiner  and  Bowling  «*.  Hardey  and  Simma.— - 1842. 

The  general  replication  was  then  filed,  and  a  commission 
issued  to  take  proof,  but  no  witness  was  examined  except  the 
Rev.  R.  B.  Hardey,  one  of  the  defendants,  who  was  objected 
to  as  incompetent,  for  the  reasons  stated  in  the  opinion  of  this 
court,  and  his  evidence  rejected. 

At  August  term  1841,  the  cause  was  set  down  by  consent 
for  final  hearing  upon  the  bill,  answers,  exhibits  and  proofs 
taken,  the  complainants  still  excepting  to  the  competency  of  the 
defendant,  R.  B.  H.y  as  a  witness  for  his  co-defendant.  The 
county  court  (G.  Dorset,  A.  J.,)  dismissed  the  bill  with  costs, 
and  the  complainants  appealed  to  this  court. 

The  cause  was  argued  before  Archer,  Dorsey  and  Cham- 
bers, J. 

By  J.  Johnson  for  the  appellants,  and 
By  R.  J.  Brent  for  the  appellees. 

Dorset,  J.,  delivered  the  opinion  of  this  court. 

Against  the  making  the  injunction,  perpetual,  to  the  judg- 
ments against  the  appellants  as  administrators  of  Richard  B. 
Gardiner,  each  to  be  released  on  the  payment  of  $419.66,  &c., 
or  to  the  granting  a  new  trial  in  the  cases  in  which  they  were 
rendered,  the  testimony  of  Richard  B.  Hardey  has  been  relied 
on  by  the  appellee,  Simms,  who  insists,  that  thereby  the  whole 
equity  of  the  bill  is  disproved,  and  that  substantial  justice 
appearing  to  have  been  administered  to  the  parties  by  the  ren- 
dition of  the  judgments  complained  of,  the  complainants  are 
entitled  to  relief,  neither  in  the  specific  mode  in  which  they 
have  sought  it  by  their  bill,  nor  in  that  in  which  it  has  been 
claimed  for  them  in  the  argument  before  this  court.  But  to  the 
admissibility  of  this  testimony,  exceptions  have  been  taken,  any 
one  of  which,  if  sustained,  must  exclude  it  from  the  conside- 
ration of  this  court.  The  exception  mainly  urged,  was,  that 
being  a  party  to  the  suit,  his  testimony  was  taken  before  a 
commissioner  without  a  previous  order  of  the  court  for  that 
purpose.  In  answer  to  which  it  has  been  insisted  in  behalf  of 
the  appellees,  that  the  exceptions  filed  to  the  admissibility  of 
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Hartley's  testimony  do  not  present  the  point  or  ground  of  ob- 
jection now  asserted  in  this  court,  and  that  under  the  act  of 
1832,  ch.  302,  and  the  decisions  of  this  court,  it  must  affirma- 
tively appear,  that  the  point  raised  in  the  Court  of  Appeals 
was  the  point  presented  to  the  consideration  of  the  court  be- 
low, and  by  it  decided.  Conceding  this  doctrine  to  the  fullest 
extent  to  which  it  can  reasonably  be  carried,  we  think  the  ex- 
ception filed  below  does  with  sufficient  precision  present  the 
very  points  now  raised  before  us.  The  appellants  excepted  to 
the  competency  of  Hardey  as  a  witness,  upon  three  several 
grounds — 1st,  "because  he  is  interested  in  the  event  of  the  suit. 
2ndly,  because  he  is  one  of  the  defendants  in  the  suit.  3rdly, 
because  he  was  the  legal  plaintiff  in  the  cause."  Looking  at 
the  three  exceptions  in  connection,  what  point  can  it  rationally 
be  conceived  is  raised  by  the  second,  unless  it  be  that  now  urged 
before  this  court?  But  whether  it  be  so  or  not  is  wholly  imma- 
terial, this  court  having,  on  more  than  one  occasion,  decided, 
that  on  an  objection  to  testimony,  the  point  decided  by  the 
court  is  its  admissibility  or  inadmissibility,  not  the  sufficiency 
or  insufficiency  of  the  reasons  assigned  for  its  rejection.  The 
exception,  therefore,  we  think  sufficiently  pointed,  and  that 
the  testimony  to  which  it  is  addressed  is  excluded  by  it.  See 
the  case  of  Jones  vs.  Hardesty  end  al>  10  6.  tf  J.  414.  On  the 
part  of  the  appellees  it  is  insisted,  that  the  rejection  of  the  tes- 
timony taken  under  the  commission  issued  for  that  purpose, 
cannot  operate  to  their  prejudice,  or  in  the  slightest  degree 
influence  the  results  to  which  the  court  must  have  arrived,  had 
the  testimony  been  rescued  from  the  objections  made  to  its 
reception.  That  the  same  grounds  against  perpetuating  the 
injunction  or  granting  a  new  trial  at  law,  are  established  by 
the  answers  of  the  appellees,  as  the  entire  record  would  have 
presented,  had  no  exceptions  been  taken  to  the  testimony. 
Without  stopping  to  moot  the  question,  how  far  the  answer  of 
a  co-defendant,  the  legal  plaintiff  in  a  cause,  who  has  no  in- 
terest in  the  subject  matter  in  controversy,  can  be  relied  on  as 
evidence  for  his  co-defendant,  the  real  party  in  interest  in  the 
cause,  let  us  see  whether  the  statements  in  the  answers  here 
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pressed  into  that  service,  are  admissible  as  evidence  to  lebut 
the  complainant's  equity,  as  it  appears  upon  the  bill,  exhibits, 
and  admissions  in  the  answers.  The  statements  alluded  to  are 
those  given  in  explanation  and  avoidance  of  the  receipt  of 
Hardey,  exhibited  with  the  bill.  The  question  turns  entirely 
upon  the  inquiry,  whether  they  are  responsive  to  the  allegations 
or  interrogatories  contained  in  the  bill  of  complaint.  By  its 
allegations,  it  has  not  been  pretended  that  these  disclosures 
were  responsively  drawn  from  the  appellees.  But  it  is  alleged, 
that  they  were  responsive  to  the  interrogatories  propounded  to 
Richard  B*  Hardey  alone.  Upon  a  careful  examination  of  those 
interrogatories,  we  are  clearly  of  opinion,  that  the  statements 
in  the  answers  relied  on  as  a  bar  to  the  complainant's  equity, 
are  not  responsive  to  the  bill,  but  matters  of  defence,  set  up  in 
avoidance  of  the  receipt,  the  ground  work  of  the  complainant's 
claim  to  relief.  The  bill  asserts,  that  the  receipt,  as  upon  its 
face,  it  strongly  purports,  but  does  not  conclusively  shew,  was 
given  for  the  same  cause  of  action  on  which  the  judgments 
were  rendered.  And  the  interrogatory  inquires  whether  he 
executed  the  receipt?  "and  whether  said  receipt  did  not  in- 
clude the  balance  appearing  due  of  four  hundred  and  nineteen 
dollars  and  sixty-six  cents,  and  for  which  he  has  obtained 
judgments"  against  the  appellants?  To  both  of  which  inqui- 
ries he  answered  distinctly  and  fully  in  the  affirmative;  and 
then,  as  matter  in  defence,  and  in  avoidance  of  the  receipt, 
proceeded  to  state  a  variety  of  facts,  none  of  which  were 
charged  in  the  bill,  and  in  relation  whereto  he  had  not  been 
interrogated.  Had  the  interrogatory  called  on  him  to  state 
whether  he  had  not  been  paid  the  $419.66,  for  which  the  re- 
ceipt had  been  given,  the  door  would  have  been  opened  to  the 
disclosures  he  made,  and  they  might  well  be  regarded  as  im- 
pairing the  weight  attached  to  the  receipt.  But  not  being 
responsive  to  the  bill,  nor  sustained  by  the  proof,  at  the  final 
hearing  of  the  cause,  they  are  entitled  to  no  consideration. 

The  obstacles  alleged  to  be  interposed  by  the  proof  and 
answers  to  the  relief  prayed,  having  been  removed,  let  us 
examine  the  next  defence  which  has  been  set  up  by  the  appel- 
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lees,  to  wit,  tbtt  the  bill  itself  does  not  disclose  a  case  in  which 
it  is  competent  for  a  court  of  equity  to  give  any  relief.  We 
will  first  consider  this  proposition  in  reference  to  the  judgment 
complained  of,  which  has  been  obtained  against  Clarissa  Gar- 
diner. The  ground  upon  which  her  right  to  relief  is  denied, 
is,  that  she  was  guilty  of  such  negligence,  in  not  pleading  in 
bar  to  the  judgment  recovered,  the  evidence  she  now  relies  on 
to  show  that  it  ought  never  to  have  been  rendered  against  her; 
that  a  court  of  equity  can  give  her  no  aid  in  avoiding  its  pay- 
ment. It  is  apparent  from  the  record,  that  at  the  time  she 
states  her  discovery  of  the  receipt  to  her  intestate,  it  was  too 
late,  by  a  motion  for  a  new  trial  or  otherwise,  to  have  made 
it  available,  at  law,  as  a  defence  to  the  claim  for  which  judg- 
ment had  been  rendered  against  her.  It  must  also  be  con- 
ceded, that  her  denial  on  oath  of  all  previous  knowledge  of 
the  existence  of  the  receipt,  with  her  statement  of  the  time 
and  manner  in  which  she  discovered  it,  she  being  the  custodi- 
ary  of  the  papers  of  her  deceased  husband,  must,  in  the  ab- 
sence of  all  proof  impeaching  their  verity,  be  received  by  the 
court  as  evidence  in  the  cause,  and  be  weighed  in  connection 
with  all  the  other  facts  established  by  the  bill,  answers  and 
exhibits,  in  forming  an  opinion  upon  the  appellant,  Clarissa's 
claim,  to  the  relief  she  seeks.  If  she  has  not  forfeited  all  claim 
to  the  favor  of  a  court  of  equity,  and  the  testimony  of  Hardey, 
and  the  portions  of  the  answers  deemed  not  responsive  to  the 
bill,  be  excluded,  it  appears  to  be  conceded,  that  Mrs.  Gardi- 
ner would  be  entitled  to  the  interposition  of  a  court  of  equity 
in  her  behalf.  But  it  is  said,  that  her  statement  that  her  hus- 
band had  informed  her  that  he  had  settled  the  claim  of  Hardey, 
and  her  not  looking  amongst  his  papers  for  the  receipt,  as  the 
evidence  of  such  settlement,  before  the  judgment  was  rendered, 
are  such  acts  of  negligence,  as  will  deprive  her  of  all  favor  in 
the  eyes  of  the  Court  of  Chancery.  We  do  not  regard  her  con- 
duct, under  the  circumstances  of  this  case,  as  forfeiting  all  claim 
to  such  favor.  It  must  be  remembered,  that  she  was  a  woman 
not  presumed  to  have  much  acquaintance  with  the  nature  of  the 
business  in  which  she  was  engaged;  that  she  was  associated  in 
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the  administration  with  a  man  in  whom  she  had  confidence,  to 
whom  she  confided  al)  the  papers  of  the  deceased,  and  in  whose 
ability  properly  to  administer  the  assets  of  the  deceased,  it 
it  fair  to  presume,  she  reposed  confidence.     The  existence  of 
any  receipt  had  never  been  communicated  to  her  by  her  hus- 
band, or  any  one  else.     The  claim  had  been  sworn  to  by  Mr. 
Hardey,  a  minister  of  the  Gospel,  and  passed  by  the  orphans 
court  of  her  county,  upon  the  records  of  which,  in  all  proba- 
bility, it  appears  from  the  guardian's  accounts,  settled  by 
Richard  B.  Oardiner  himself,  that  the  sum  claimed  was  due 
by  him,  and  that  he  had  never  there  claimed  or  been  allowed 
a  credit  for  its  payment.    In  addition  to  this,  the  co-admin- 
istrator, mainly  relied  on  by  her  in  the  settlement  of  the  intes- 
tate's estate,  who  was  in  possession  of  all  his  papers,  and  who 
the  widow  had  a  right  to  presume  had  unsuccessfully  searched 
for  the  evidence  of  the  payment  of  this  claim,  had  long  before 
confessed  judgment  for  its  amount.    Would  not  the  instance 
be  rare  indeed,  where  a  widow,  administratrix,  similarly  situ- 
ated, would  have  pursued  a  different  course  from  that  to  which 
Mrs.  Oardiner  reluctantly  yielded?    Can  we  then,  consistently 
with  that  liberality  and  justice  which  always  control  the  decis- 
ions of  a  court  of  equity,  say,  that  she  has  been  guilty  of  such 
negligence,  in  not  defeating  at  law  the  judgment  which  has 
been  rendered;  that  the  doors  of  a  court  of  equity  are  forever 
closed  against  her,  when  apart  from  the  imputation  of  neglect, 
as  far  as  the  proceedings  before  us  permit  us  to  look,  she  ap- 
peals to  such  a  court  to  give  her  an  opportunity  of  discharging 
herself,  by  a  trial  at  law,  from  a  claim  which,  as  far  as  the 
proceedings  before  us  will  enable  us  to  look,  appears  by  an 
admitted  receipt  in  full,  to  have  been  satisfied  and  paid  nearly 
fifteen  years  ago.    Thus,  to  place  her  beyond  the  pale  of  equi- 
table relief  in  a  case  of  such  apparent  injustice  and  hardship, 
would,  we  think,  under  the  circumstances  of  this  case,  be  in- 
consistent with  the  enlightened  and  liberal  principles  by  which 
courts  of  equity  are  governed.     So  far  from  exhibiting  that 
negligence  and  inattention  to  her  duty  as  administratrix,  which 
have  been  imputed  to  her,  she  appears  to  have  yielded  to  the 
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strong  array  of  circumstances  against  her,  and  her  utter  igno- 
rance of  the  existence  of  that  receipt,  by  which  only  the  claim 
could  have  been  successfully  resisted.  Even  after  the  judg- 
ment, her  suspicions  do  not  appear  to  have  slept.  She  called 
on  Simms  to  obtain  all  the  information  she  could  upon  the  sub* 
ject;  and  when,  subsequently,  her  suspicions  of  foul  play  were 
increased  by  Simms9  refusing  to  credit  the  payments  she  made 
to  the  judgment,  to  which  she  directed  their  application;  as  a 
last  resource,  a  forlorn  hope,  she  determined  herself  to  search  the 
papers  in  the  hands  of  her  co-administrator,  and  on  that  exam- 
ination, the  discovery  of  the  receipt  took  place.  One  admin- 
istrator, in  no  wise  assenting  thereto,  is  not  liable  for  the  conse- 
quences of  the  negligence  or  misconduct  of  a  co- administrator. 
And  it  would,  in  this  case,  be  rather  a  severe  measure  of  justice 
to  visit  on  Mrs.  Gardiner  the  results  which  should  attach  to 
the  delinquency  of  Bowling. 

We  are,  therefore,  of  opinion,  that  Mrs.  Gardiner  is  entitled 
to  have  the  judgment  of  which  she  complains  stricken  out,  and 
ber  case  brought  up  by  regular  continuances  to  the  ensuing 
term  of  Charles  county  court,  where  the  case  is  to  be  tried  as 
if  no  judgment  therein  hadever  been  rendered. 

Having  expressed  this  opinion  as  to  the  judgment  rendered 
against  Clarissa  Gardiner ,  it  follows  as  a  necessary  consequence, 
that  the  judgment  against  William  F.  Bawling  must  share  the 
same  fate;  both  judgments  being  rendered  in  a  joint  action 
against  the  two  defendants,  the  same  judgment  must  be  ren- 
dered against  both.  The  judgment  against  Bowling  must,  in 
like  manner,  be  stricken  out,  aud  the  case  brought  up  by  con- 
tinuances, and  both  cases  be  consolidated  and  tried. 

As  respects  the  payments  made  to  Edward  Simms  by  Mrs. 
Gar  diner  i  since  the  rendition  of  the  judgments  against  her,  this 
court  will,  of  course,  direct  them  to  be  altogether  credited  on 
the  judgments  rendered  against  the  appellants  on  the  note  of 
the  intestate  for  $1,815. 

DECREE  REVERSED  WITHOUT  COSTS* 
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Chakles  Offutt  and  Henry  Clagktt  vt.  William  C. 
Gott. — December,  1842. 

Pending  a  caveat  to  a  nuncupative  will  appointing  an  executor,  the  oiphane 
court  granted  letters  of  administration  pendente  Jtfe.  After  this,  the  caveat 
was  overruled,  and  the  will  establiahed  by  the  orphans'  court  The  cavea- 
tors appealed.  This  suspends  all  farther  proceedings  before  the  orphans 
court,  and  while  it  is  undecided,  that  court  cannot  proceed  to  grant  letters 
of  administration. 

Appeals  from  the  orphans  court  are  heard  and  determined  at  the  term  to 
which  the  appeal  is  taken. 

The  act  of  1798,  ch.  101,  sub  ch.  2,  sec.  9,  gives  the  orphans  court  jurisdic 
tion  to  decide  a  caveat  to  a  will  or  codicil  respecting  personal  property,  or 
appointing  an  executor ;  the  11th  section  authorises  either  party,  aggrieved 
by  its  decision  in  such  eases,  to  appeal,  declares,  that  such  appeal  shall  stay 
further  proceedings,  and  that  the  decree  of  the  Court  appealed  to,  shall  be 
final  and  conclusive ;  and  the  19th  section  of  the  15  sob  chap,  of  that  act, 
does  not  warrant  the  granting  letters  of  administration  in  chief,  pending 
an  appeal  from  a  decree  overruling  a  caveat  to  a  will. 

Appeal  from  the  Orphans'  Court  of  Montgomery  County. 

On  the  1st  of  November,  1842,  the  appellants,  as  the  next 
of  kin  of  Aaron  Offutt,  deceased,  filed  their  petition  in  said 
orphans  court,  alleging,  that  they  have  by  their  petition  filed 
this  day,  prayed  the  court  to  amend  the  record  in  the  case  of 
William  C.  Gott,  libellant,  against  the  appellauts,  respondents, 
that  they  may  appeal  from  said  decree  when  the  same  is 
amended,  or  whether  the  same  is  amended  or  not,  which  peti- 
tion is  now  pending  and  undecided ;  that  they  have  been  in- 
formed and  believe,  that  the  appellee,  notwithstanding  the 
pendency  of  said  proceeding,  and  prayer  for  said  appeal,  is 
about  to  make  application  for  letters  testamentary  on  said 
estate  of  Aaron  Offutt,  deceased;  they  therefore  pray  letters 
testamentary  may  not  be  granted  until  the  appeal  prayed 
for  is  finally  decided,  because  your  petitioners  allege,  that 
letters  of  administration  pendente  lite  have  been  granted  the 
appellants,  which  are  valid  and  in  force  until  the  controversy 
concerning  the  will  of  the  said  deceased  is  ended,  and  because 
the  said  letters  testamentary  cannot  with  propriety  be  granted 
before  the  appeal  is  decided,  and  if  the  same  arc  granted,  the 
49         v.12 
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court  here  cannot  provide  for  conforming  to  the  decision  of  the 
court  above,  whether  the  said  decision  be  eventually  for  or 
against  the  appellant,  &c. 

On  the  2nd  November,  1842,  the  appellee  answered  the  said 
petition,  and  alleged,  that  bj  decree  of  the  28th  October,  1842, 
the  nuncupative  will  of  Aaron  Offutt,  so  far  as  relates  to  the 
appointment  of  your  petitioner,  executor,  was  adjudged  to  have 
been  lawfully  made,  and  accordingly  admitted,  to  probat  by 
said  decree.  The  only  object  and  purpose  of  said  will,  as 
set  up,  was  the  appointment  of  the  appellee,  his  executor. 
Prayer — that  letters  may  be  granted  under  said  will. 

On  the  9th  November,  1842,  the  orphans'  court  passed  a 
decree,  which,  after  ieciting  the  proceedings  in  the  ease,  and 
upon  the  nuncupative  will  of  the  deceased ;  its  admission  to* 
probat;  the  appeal  from  that  decree  by  the  appellants,  with  the 
fact  of  their  previous  appointment  as  administrators  pendente 
lite,  decreed  as  follows:  "and  the  court,  considering  the  delay 
that  may  occur  before  the  said  Court  of  Appeals  shall  affirm 
or  reverse  the  said  decree,  would  operate  great  injury  to  the 
said  estate,  adjudge,  &c.,  that  the  prayer  of  the  said  Charlet 
Offiitt  and  Henry  Clagett  be  refused,  and  that  letters  testa- 
mentary be  granted  to  the  said  William  C.  Gott,  upon  the  per- 
sonal estate  of  the  said  Aaron  Offiitt,  upon  his  entering  into 
bond,  with  security,  to  be  approved  by  this  court  according  to 
law.  The  petitioners,  under  the  petition  of  1st  November, 
1842,  appealed  to  this  court. 

The  cause  was  argued  before  Stephen,  Dorsey  and 
Chambers,  J. 

Byjt.  I.  Bowie  for  the  appellants. 
No  Counsel  argued  for  the  appellee. 

Dorsey,  J.,  delivered  the  opinion  of  this  court. 

The  appeal  in  this  case  has  been  well  taken.  The  9th  sec- 
tion of  the  act  of  1798,  chap.  101,  sub  chap.  2,  provides, 
that  if  any  person  caveat  a  "will  or  codicil  respecting  personal 
property  or  appointing  an  executor,"  the  caveat  shall  be  de- 
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cided  by  the  orphans  court.  By  the  11th  section  of  the  same 
act  and  sub  chap.,  it  is  enacted,  that  either  party  conceiving 
him  or  herself  aggrieved  by  the  decision  of  the  said  court, 
relative  to  the  probat,  may  enter  an  appeal;  and  that  such 
appeal  shall  stay  further  proceedings  of  the  orphans  court; 
and  that  the  decree  of  the  court  appealed  to  shall  be  final  and 
conclusive.  To  grant  letters  testamentary  thereon,  pending 
the  appeal  taken  from  the  decision  of  the  orphans9  court,  is 
an  act  clearly  prohibited  by  the  act  of  Assembly  referred  to. 
Nor  does  the  reason  assigned  by  the  orphans'  court  for  its 
decree,  give  to  it  the  slightest  support.  The  appellate  court, 
by  which  the  decree  for  admitting  the  will  to  probat  was  to  be 
reviewed,  was  to  sit  in  less  than  one  month  from  the  time  of 
awarding  letters  testamentary,  and  were  bound  by  law  to  de- 
termine the  appeal  during  its  approaching  session,  so  that  there 
was  no  foundation  for  the  reason  assigned  by  the  orphans 
court  for  their  decree  appealed  from  in  this  case,  that  great 
injury  would  result  to  the  estate  of  the  deceased  by  the  delay 
of  the  Court  of  Appeals  in  deciding  on  the  appeal.  Nor  was 
there  any  ground  for  the  apprehension  of  injury  to  the  estate, 
bad  the  delay  referred  to,  actually  occurred,  which  the  granting 
«f  letters  testamentary  was  necessary  to  prevent;  as  there  was 
ao  act,  which,  under  the  circumstances  of  this  case,  the  or- 
phans court  ought  to  have  authorised  or  required  at  the  hands 
of  the  executor  thus  commissioned,  which  the  administrators 
pendente  lite  were  not  equally  competent  to  perform.  Neither 
can  the  acts  of  the  orphans  court  complained  of,  be  sustained 
under  the  19th  section  of  the  15  sub  chapter  of  the  act  of  1798, 
chap.  101,  as  the  granting  of  letters  testamentary  was  not  in 
the  case  before  us,  a  proceeding  therein,  "which  may  with 
propiiety  be  carried  on  before  the  appeal  is  decided." 

The  court  will  sign  a  decree  reversing  the  decree  of  the 
orphans  court,  with  costs  to  the  appellants  in  both  courts. 

DECREE  REVERSED  WITH  COSTS. 
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Francis  L.  Darnall  and  Wife*  vs.  Philip  Hill  and 
others. — December,  1842. 

R  died  in  1816,  leaving  a  widow  and  minor  children.  In  the  following  year 
the  widow  married  D,  who,  with  his  wife  and  her  children  went  into  pos- 
session of  the  estate  of  R,  In  1820,  D  was  appointed  guardian  of  the 
children;  he  remained  in  possession,  cultivating  and  using  the  lands 
and  negroes,  &c,  until  1832,  receiving  and  selling  the  crops,  and  using 
their  proceeds,  when  he  delivered  up  the  estate  to  the  children,  declaring 
he  should  not  claim  any  thing  for  his  wife's  thirds  of  her  first  husband's 
estate.  Upon  a  bill  filed  in  1833,  by  D  and  wife,  against  the  heirs  of  R, 
claiming  her  third  of  the  rents  and  profits  of  the  estate,  her  right  to  dower 
being  admitted,  it  appeared  that  D  had  delivered  the  crop  of  1831,  to  W, 
one  of  the  children.  Held,  that  if  D  had  any  claim  for  a  proportion  of 
the  crops  of  1831,  it  was  against  W,  at  law,  and  that  he  could  not  recover 
against  the  other  defendants,  prior  to  filing  his  bill  in  1839,  and  that,  under 
the  circumstances  the  complainants  were  not  entitled  to  interest  on  their 
portion  of  the  rents  and  profits,  when  ascertained. 

It  is  against  equity  to  permit  a  party  to  take  advantage  of  a  course  of  conduct, 
pursued  by  another  in  consequence  of  the  declared  intentions  of  the  claim, 
ant,  made  with  fall  knowledge  of  his  rights. 

Where  a  widow's  right  to  dower  is  admitted,  she  is,  before  fa  assignment, 
entitled  to  an  account  of  the  rents  and  profits  of  the  land,  and  one-third 
of  the  nett  amount  thereof,  as  her  proportion. 

In  a  bill  for  a  widow's  proportion  of  rents  and  profits  in  lieu  of  dower,  her 
right  being  admitted,  no  allegation  of  a  demand  for  an  assignment  of  dower 
is  necessary.  The  heir  in  possession  is  answerable  for  damages  from  the 
death  of  the  husband,  even  without  demand,  unless  he  plead  tout  temp 
prist ;  and  even  then,  he  is  liable  from  the  date  of  the  subpoena  against  him. 

Upon  a  bill  by  husband  and  wife,  claiming  a  portion  of  rents  and  profits,  as 
damages  for  the  detention  of  her  dower  or  in  lieu  of  dower,  the  defendants, 
the  heirs  of  the  first  husband,  cannot  set-off  a  demand  which  they  may 
have  against  the  second  husband,  for  the  use  and  occupation  of  the  land 
during  their  minority.  The  two  claims  are  not  due  in  the  same  right ;  and 
that  for  damages  would  survive  to  the  wife. 

Where  the  proof  shews  that  the  defendants  were  in  possession  of  land,  as 
heirs  at  law,  the  legal  presumption  would  be,  that  such  possession  continued 
until  the  contrary  was  shown. 

According  to  the  practice  of  the  court,  an  account  charging  rents  and  profits 
may  be  brought  down  to  the  date  of  the  decree  in  this  court,  or  die  Court 
of  Chancery,  or  to  the  time  of  the  delivery  of  possession  of  the  dower 
asssigned  to  a  widow. 

On  the  2nd  October,  1833,  the  complainants  filed  a  bill  claiming  an  account 
of  rents  and  profits,  and  a  proportion  thereof  as  due  one  of  them  for  dower 
in  her  deceased  husband's  estate.   On  the  3rd  of  the  same  month,  the  same 
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complainants  filed  another  bill  against  the  same  defendants,  claiming  an 
assignment  of  dower,  and  an  account  and  proportion  of  rents  and  profits 
up  to  her  assignment.  Upon  the  latter  bill  a  commission  to  assign  dower 
was  issued,  executed,  returned,  and  finally  ratified  in  1838 ;  but  the  decree 
took  no  order,  and  passed  no  judgment  upon  the  subject  of  anterior  rents 
and  profits.  Held,  that  tho  proceedings  and  decree  under  the  second  bill 
was  no  bar  to  a  recovery  under  the  first. 

Under  the  act  of  1832,  chap.  303,  sec.  6,  this  court  will  notice  judicial  pro- 
ceedings embodied  in  the  record,  not  excepted  to,  neither  pleaded  in  bar,  nor 
offered  in  evidence,  but  which  may  materially  affect  the  state  of  the  accounts 
between  the  parties,  so  far  as  to  remand  the  cause  with  instructions  for 
further  proceedings. 

Where  two  bills  are  depending  in  the  same  court,  between  the  same  parties, 
upon  the  same  subjects  matter,  at  the  same  time,  and  various  steps  are  taken 
by  consent  in  both,  the  court  under  circumstances  will  infer,  that  it  was 
the  intention  of  parties  to  litigate  one  portion  of  their  claim  under  one 
bill,  and  another  part  under  the  other,  and  not  treat  a  decree,  under  the  bill 
which  covered  the  whole  ground,  as  a  technical  bar  to  the  other. 

Appeal  from  the  Court  of  Chancery. 

The  proceedings  in  this  case  were  first  commenced  in  Prince 
Georges  county  court,  and  subsequently  removed  to  the  Court 
of  Chancery. 

On  the  2nd  October,  1833,  the  appellants  filed  their  bill, 
alleging,  that  Richard  Hill  died  some  time  in  the  spring  of 
1816,  intestate,  leaving  the  following  children  his  heirs  and 
representatives,  to  wit,  Philip  Hill,  aged  13  years ;  Mary  Jinn, 
aged  11  years;  William,  aged  9  years;  and  Elizabeth,  aged 
6  years :  that  letters  of  administration  upon  his  estate  were 
granted  to  Margery  Darnall,  wife  of  Francis  L.  Daraall,  and 
a  certain  Joseph  H.  Wilson,  who  returned  an  inventory  of  said 
estate,  but  no  account  of  their  administration;  that  the  com- 
plainants intermarried  in  the  year  1817;  that  the  personal 
estate  of  the  said  Richard  has  been  finally  settled,  and  his 
several  representatives  respectively  paid  their  portions  of  his 
estate;  that  complainant  F.  L.  D.,  in  the  year  1820,  was  ap- 
pointed guardian  to  all  the  said  children,  and  took  possession 
of  their  property,  upon  the  express  condition  assented  to  by  the 
orphans  court,  from  which  he  derived  his  appointment ;  that 
he  should,  out  of  the  interest  and  profits  of  their  estate,  real 
and  personal,  maintain,  clothe  and  educate  the  said  wards  or 
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minor  children,  and  that  upon  so  doing  he  should  not  be 
charged  with  said  interest,  rents  and  profits,  during  the  con- 
tinuance of  bis  said  guardianship,  which  undertaking  he  has 
faithfully  performed ;  that  the  profits  of  their  proportion  of  their 
father's  estate,  was  not  more  than  sufficient  to  enable  him  to 
execute  the  trust  undertaken  by  F.  L.  D.  with  the  orphans 
court ;  that  his  guardianship  has  some  time  since  expired,  and 
he  has  fully  paid  off  his  said  wards ;  that  Philip  Hill  relin- 
quished all  his  right  to  any  part  of  his  father's  estate,  in 
consequence  of  a  devise  made  to  him  by  his  aunt  Ann  Magru- 
dery  as  per  exhibit  A ;  that  the  said  Richard  died  seized  and 
possessed  of  a  tract  of  land  called  Baltimore,  containing  443 
acres,  to  her  dower  in  one-third  of  which  your  oratrix  was  and 
is  entitled,  together  with  the  rents  and  profits  therefrom  arising; 
that  after  the  marriage  of  complainants  the  said  F.  L.  D. 
resided  upon  the  said  tract,  and  cultivated  the  same  until  March 
1832,  when  he  left  the  same ;  that  at  the  time  he  removed 
from  the  said  tract,  there  was  on  the  same  a  large  and  valuable 
crop  of  wheat  and  tobacco,  to  one-third  of  which  complainants 
were  entitled,  in  virtue  of  the  right  of  dower  of  the  said 
Margery j  which  said  crop  has  been  since  sold  by  William  Hill 
for  a  large  sum,  the  whole  of  which  has  been  appropriated 
by  him  to  the  use  of  himself,  Mary  Ann  and  Elizabeth  Hill; 
that  the  said  M.  A.,  E.  and  W.  IT.,  do  now  reside,  and 
have  resided  upon  the  said  tract  of  land,  ever  since  your 
orator  removed  from  the  same,  and  have  made  large  crops 
upon  the  same,  and  disposed  thereof;  to  one-third  of  which 
the  complainants  allege  they  are  entitled,  in  right  of  the  said 
M.  D.  The  bill  then  alleged,  that  the  defendants  were  in- 
debted to  -F.  L.  D.  for  sundry  specified  advances  and  payments 
made  by  him  to  and  for  their  account,  and  that  all  the  children 
were  of  full  age  except  Elizabeth,  now  about  18  years  of  age. 
Prayer  for  subpoena,  and  an  account  of  the  rents  and  profits 
of  the  land,  and  payment  of  the  advances  made,  and  for 
general  relief,  &c. 

The  will  of  Ann  Magruder,  dated  14th  June,  1824,  and 
admitted  to  probat  21st  Dec.  1824,  devised  a  tract  of  land  to 
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Philip  Hill,  in  consideration  that  he  would  relinquish  all  his 
interest  in  his  father's  estate  to  his  brother  and  sisters. 

The  account  filed  with  the  bill  stated  the  claims  of  F.  L.  D. 
against  the  heirs  of  Richard  ffitf,  and  was  brought  down  to 
20th  May,  1833. 

This  record  also  contains  another  bill  filed  by  F.  L.  D.  and 
wife,  on  the  3rd  October  1833,  for  an  assignment  of  dower  by 
commissioners,  to  Mrs.  Darnall,  as  widow  of  Richard  Hill, 
and  an  account  for  rents  and  profits,  against  the  same  defen- 
dants, as  the  first  bill. 

The  answers  of  Mary  Ann,  William  and  Elizabeth  Hill,  to 
the  bill  for  dower,  admitted  the  death  of  their  father,  his 
seizen  in  fee,  his  marriage  with  their  mother  and  her  subsequent 
marriage  with  F.  L.  D.;  that  after  the  intermarriage  of  com* 
plainants,  which  took  place  in  the  year  1817,  the  complainants 
took  possession  of  the  real  and  personal  estate  of  R.  H.f  and 
worked  the  land  with  the  negroes  left  by  R.  H.  up  to  the  year 
1832,  making  upon  the  same  large  crops,  which  were  sold  by 
F.  L.  D.j  who  after  the  mere  pittance  applied  by  him  to  the 
support,  &c.,  of  your  respondents,  applied  the  residue  of  the 
proceeds  to  his  own  immediate  purposes;  that  F.  L.  removed 
from  the  farm  left  by  R.  H.  in  the  year  1832,  and  stated  to 
these  defendants  at  the  time,  that  he  did  not  intend  to  claim 
the  dower  of  his  wife  in  the  said  land ;  that  he  never  mentioned 
any  thing  about  the  dower  aforesaid  until  some  time  in  the 
summer  of  1833,  at  which  time  he  claimed  one-third  of  the 
crop  which  had  been  made  since  he  left  the  land;  that  he  was 
then  informed  by  one  of  these  defendants,  W.  H.f  that  he  F. 
L.  D.  had  taken  away  all  his  wife's  proportion  of  the  personal 
estate,  and  that  the  defendants  would  not  agree  to  give  him 
any  part  of  the  crops,  but  that  they  were  willing  the  dower 
might  be  laid  off  whenever  he  might  think  proper  to  apply  for 
it,  and  are  now  willing  that  Jlf.  D'«.  dower  may  be  assigned 
her,  as  the  court  shall  direct,  but  are  not  willing  to  pay  the 
complainants  any  part  of  the  proceeds  of  the  land. 

The  answer  of  Philip  Hill  to  the  bill  for  dower,  disclaimed 
all  interest  in  his  father's  land,  and  alleges  that  be  had  fre- 
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quently  beard  F.  L.  D.  say,  that  he  never  intended  to  claim 
his  wife's  dower  in  the  land  in  the  proceedings  mentioned,  and 
he  also  stated,  that  when  he  left  the  estate  the  children  should 
not  owe  one  cent  to  any  one. 

The  answers  of  P.  H.f  John  B.  Magruder  and  Mary  Ann  his 
wife,  William  and  Elizabeth  Rill,  to  the  bill  of  2nd  October, 
1833,  admitted  that  their  father  R.  H.  died  intestate,  in  1816, 
leaving  the  complainant  Margery,  his  widow,  and  the  above 
defendants  bis  children,  heirs  at  law;  that  M.  and  J.  H.  W. 
became  his  administrators ;  that  in  1817  F.  L.  D.  intermar- 
ried with  the  widow,  and  was  appointed  their  guardian  in 
1820 ;  that  he  immediately  after  his  marriage  took  possession 
of  the  valuable  real  estate  left  by  their  father  jR.  £T.,  and  with 
the  negroes,  stock,  &c,  left  by  him,  worked  the  same,  and 
received  and  applied  the  proceeds  thereof  from  the  time  of 
his  marriage  until  his  appointment  as  guardian,  to  wit,  for 
the  years  1817  to  1820  inclusive,  to  his  own  use,  except  so 
far  as  finding  and  clothing  the  defendants,  who  lived  with  him 
on  the  estate  of  their  father ;  that  they  are  ignorant  of  the 
conditions  on  which  F.  L.  D.  became  their  guardian,  and  deny 
those  alleged  by  him,  or  that  he  faithfully  performed  his  duty 
as  guardian.  The  answer  then  imputed  various  delinquencies 
to  said  F.  L.  D.  as  guardian,  and  alleged,  that  from  his  appoint* 
ment  in  1820,  up  to  1832,  some  years  after  the  expiration  of 
his  guardianship,  he  remained  upon  the  estate  of  the  defendants, 
and  for  the  whole  of  said  time,  except  the  crop  made  in  1831, 
received  the  proceeds  of  said  estate,  and  during  the  whole  of 
said  time  applied  the  balance,  after  paying  the  expenses  of 
the  family,  to  his  own  individual  use;  that  he  is  largely 
indebted  to  them ;  that  in  1828,  ignorant  of  his  liability,  they 
gave  him  receipts,  but  two  of  defendants  were  then  minors. 
The  answer  then  admitted  that  jR.  H.  died  seized  of  the  real 
estate  in  the  bill  mentioned,  to  dower  in  which,  they  also  admit 
the  complainant  Margery  to  be  entitled,  but  deny  the  right  of 
complainants  to  rents  and  profits  of  said  estate,  as  claimed  by 
them ;  that  the  complainants  have  filed  a  separate  bill  in  this 
court  for  their  dower  in  said  estate,  and  their  proportion  of 
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rents  and  profits,  in  virtue  of  said  right  of  dower,  which  bill 
has  been  fully  answered.  The  answer  further  stated,  that  the 
crops  alleged  by  the  complainants  to  have  been  left  by  them 
on  said  estate,  when  they  removed  therefrom,  were  sold  by  the 
defendant  William  Hill,  but  that  the  proceeds  were  not  applied 
to  his  own  use,  but  were  applied  to  the  payment  of  the  debts 
which  had  been  contracted  by  the  said  F.  L.  D.  and  the  de- 
fendant W.  H.y  for  the  use  of  the  estate,  by  the  advice  and 
direction  of  F.  L.  D.;  that  complainants  never  made  a  demand 
on  defendants  to  have  the  dower  now  claimed,  laid  off,  but  on 
the  contrary,  F.  L.  D.  always  stated  to  the  defendants,  that 
he  should  not  claim  his  wife's  dower  in  said  land,  until  some 
time  in  the  year  1833,  when  he  for  the  first  time  stated  that  he 
intended  to  claim  it.  The  residue  of  the  answer  related  to  the 
personal  estate  of  R.  H.y  and  proceeds  of  the  crops,  their  re- 
ceipt and  application. 

On  the  6th  May,  1836,  and  on  the  petition  of  complainants, 
a  commission  was  ordered  and  issued  to  lay  off  the  dower  of 
Margery  DarnaU. 

On  the  1st  December,  1836,  the  commission  to  lay  off 
dower  was  remanded,  as  erroneous,  by  the  county  court,  to 
the  commissioners.  This  was  executed  on  the  12th  April, 
1837,  and  returned  to  the  county  court,  with  a  plat. 

Commissions  to  take  testimony  were  also  issued,  executed 
and  returned. 

On  the  6th  February,  1838,  the  county  court  (C.  Dorsey 
A.  J.)  on  the  bill  of  3rd  October,  1833,  being  satisfied  that  the 
complainant  Margery  y  as  the  widow  of  Richard  Hill,  deceased, 
is  entitled  to  a  right  of  dower  in  his  real  estate,  by  the  consent 
of  parties,  decreed,  that  the  return  made  to  this  court  by  the 
commissioners  since  the  commission  was  remanded,  who  were 
heretofore  appointed  by  this  court  to  assign  and  lay  off  said 
dower,  be  and  the  same  is  hereby  ratified,  &c. 

On  the  11th  July,  1839,  by  consent  the  cause  was  referred 

to  the  auditor  to  report  accounts,  the  equities  of  the  parties 

being  reserved  until  the  hearing  of  said  accounts  on  such 

exceptions  as  may  be  taken  to  them  respectively.     The  auditor 
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stated  and  reported  two  accounts,  A  and  B,  which  are  suffi- 
ciently set  forth  in  the  opinion  of  the  appellate  court. 

On  the  16th  January,  1840,  the  causes  were  removed  from 
Prince  George's  court,  upon  the  suggestion  of  the  defendants, 
to  the  Court  of  Chancery,  where  after  exceptions  by  both  parties 
to  the  pioof,  and  by  the  defendant  to  the  sufficiency  of  the  bill, 
as  not  containing  any  allegation  of  a  demand  and  refusal  of 
dower,  nor  the  annual  value  of  the  rents  and  profits,  and  that 
the  bill  made  no  case.  The  Chancellor  (Bland)  decreed  that 
the  bill  filed  on  the  2nd  October,  1833,  be  dismissed  with 
costs,  being  of  opinion  that  there  was  no  just  foundation  in 
fact  for  the  claim  of  the  plaintiffs  for  rents  and  profits  of  so 
much  of  the  real  estate  in  the  proceedings  mentioned  in  which 
she  was  entitled  to  dower,  and  that  the  said  claim  for  rents  and 
profits,  having  been  fully  put  in  issue  under  the  bill  of  com* 
plaint,  filed  by  them  on  the  3rd  October,  1833,  has  been 
finally  adjudicated  upon  and  barred  by  the  decree  passed  in  that 
cause  on  the  6th  February,  1838. 

From  whifeh  decree  the  complainants  appealed. 

The  cause  was  argued  before  Stephen,  Archer,  Dorsey 
and  Chambers,  J. 

By  Alexander  and  J.  Johnson  for  the  appellants,  and 
By  C.  C.  Magruder  and  T.  O.  Pratt,  for  the  appellees. 

Archer,  J.,  delivered  the  opinion  of  this  court. 

The  complainants,  on  the  2nd  of  October,  1833,  filed  their  bill 
in  Prince  George's  county  court,  alleging,  among  other  things, 
that  Richard  Hill,  of  Prince  George's  county,  died  seised  of 
certain  lands  in  the  said  county,  leaving  one  of  the  complainants 
his  widow,  who  afterwards  intermarried  with  the  other  com* 
plainant,  and  that  she  was  entitled  to  dower  in  the  said  lands, 
and  that  the  complainant  Francis  L.  Damall>  who  intermarried 
with  Mrs.  Hill  in  the  year  1817,  was  in  the  year  1820  ap- 
pointed guardian  of  the  children  of  Richard  Hill,  and  received 
the  rents  and  profits  of  the  said  lands  as  such  guardian  until 
the  year  1832,  and  expended  said  rents  and  profits  in  the 
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education  and  maintenance  of  the  children  of  Richard  Hill, 
except  the  crops  of  1831 ,  which  the  complainant  Darnatt  passed 
orer  to  William  HUlf  one  of  the  children  of  Richard  Hill,  and 
that  since  the  year  1832,  the  children  of  Richard  Hill,  except 
Philip  Hill,  who  relinquished  his  interest  in  his  father's  estate 
to  the  other  representatives  of  Richard  Hill,  have  been  in 
possession,  and  have  made  large  crops  of  "  wheat,  corn  and 
tobacco,  to  one-third  of  which  they  allege  they  are  entitled, 
in  virtue  of  the  right  of  dower  of  Mrs.  Hill"  And  they  pray 
an  account  of  their  proportions  of  the  crops  and  monies  by  them 
received,  and  for  other  and  further  relief,  as  to  the  court  shall 
seem  meet. 

The  answer  to  this  bill  is  filed  9th  April,  1834,  and  by  this 
answer  the  right  of  dower  is  admitted,  but  the  claim  to  the 
rents  and  profits  is  denied. 

It  appears  from  the  evidence  in  the  cause,  that  the  com- 
plainants occupied  the  land  from  the  day  of  their  intermarriage 
in  the  year  eighteen  hundred  and  seventeen,  until  the  year  1832, 
when  the  lands  were  given  up  to  the  devisees  of  Richard  HilL 
It  is  further  proved,  that  the  complainant,  Francis  L.  DarnaU, 
declared,  just  before  and  a  short  time  after  he  delivered  pos- 
session to  the  devisees,  that  he  should  not  claim  any  thing  for 
his  wife's  thirds  of  her  husband's  estate,  and  there  is  no  evi- 
dence in  the  cause  that  he  interposed  any  claim  until  the  filing 
of  this  bill. 

Accounts  have  been  stated  by  the  auditor.  The  one  account 
A,  stating  the  complainant's  claim  from  the  death  of  Richard 
Hill  to  the  time  when  it  is  alleged  dower  was  assigned  to 
Mrs.  Darnall.  The  other  account  B,  states  the  claim  from 
6th  May,  1832,  to  6th  May,  1838,  and  besides,  allows  the 
complainants  one-third  of  the  crop  raised  on  the  lands  in  1831. 
In  both  these  accounts  interest  is  allowed. 

The  complainants  having  been  in  possession  of  the  whole 
lands  until  1832,  do  not  seek,  in  this  court,  to  recover  the 
rents  and  profits  according  to  account  A,  but  insist  that  ac- 
count B  is  stated  upon  proper  principles,  and  they  claim  its 
allowance  at  the  hands  of  this  court. 
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The  allowance  in  account  B,  for  one-third  of  the  crop  of 
1831,  could  not  be  allowed  in  this  case.  The  crop  of  that 
year,  or  its  proceeds,  were,  by  Francis  Darnall,  one  of  the 
complainants,  placed  in  the  hands  of  William  HM,  one  of  the 
defendants,  from  whom,  if  he  be  entitled  to  recover  it,  he 
must  seek  redress  in  a  different  form  of  proceeding,  and  before 
another  forum.  The  defendants  were  not  in  possession  of  the 
lands  during  the  year  1831,  but  the  complainants  were  in  pos- 
session, and  could  have  no  pretence  for  charging  damages 
against  the  defendants  for  that  year,  nor  do  we  think  the  com- 
plainants could  recover  mesne  profits  at  any  time  before  the 
filing  of  the  bill  of  the  2nd  October,  1833,  because,  according 
to  the  proof,  the  complainant,  Francis  L.  Darnatt,  frequently 
declared  that  he  did  not  intend  to  claim  any  thing  for  his  wife's 
thirds  of  her  first  husband's  estate,  and  no  contrary  intention 
is  manifested  until  the  filing  of  the  bill  in  this  cause.  But 
for  this  declaration,  it  is  probable,  that  the  defendants  would 
have  assigned  dower  to  their  mother,  and  we  think,  therefore, 
that  it  would  be  inequitable  to  permit  the  complainant  to  take 
advantage  of  a  course  of  conduct  pursued  by  the  defendants, 
in  all  probability,  in  consequence  of  the  declared  intentions  of 
the  complainant. 

The  bill  is  inartificially  drawn,  but  the  widow's  right  to 
dower  is  distinctly  stated ;  the  possession  of  the  defendants  is 
also  averred,  and  that  large  crops  were  made  on  the  lands,  and 
although  strictly,  the  widow  would  not  be  entitled  to  one-third 
of  the  gross  amount  of  the  crops,  she  would  have  a  right  to 
one-third  of  the  net  amount  thereof,  and  she  would  be  entitled 
to  an  account  of  the  crops,  so  that  the  net  annual  value  might 
be  ascertained,  and  under  the  prayers  in  the  complainant's  bill, 
so  far  as  the  frame  of  the  bill  is  concerned,  would  be  entitled 
to  a  decree  for  one-third  of  such  balance  as  her  proportion  of 
the  rents  and  profits. 

No  allegation  of  a  demand  for  an  assignment  of  dower  was 
necessary  to  have  been  made  in  the  bill.  The  heir  in  posses- 
sion is  answerable  for  damages  from  the  death  of  the  husband, 
even  without  demand,  unless  the  heir  plead  tout  temp  prkt; 
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end  in  Park  on  Dower ,  303,  it  is  asserted,  that  even  when  the 
heir  plead  tout  temp  prist  with  success,  the  demandant  shall 
recover  damages  from  the  test  of  the  original  to  the  execution 
of  the  writ  of  enquiry,  so  that  if  we  were  to  consider  that  the 
answer  in  this  case  was  equivalent  to  a  valid  plea  at  law  of 
tout  temp  prist,  and  that  it  was  put  in,  in  time  to  be  available, 
still  damages  might  be  decreed  from  the  date  of  the  subpoena. 

We  think  the  circumstances  of  this  case  would  preclude  the 
allowance  of  interest  to  the  complainants,  if  the  cause  were 
in  a  condition  to  enable  us  to  decree  rents  and  profits. 

It  is  unnecessary  to  determine  whether  the  answer  was  filed 
in  time,  admitting  a  right  of  dower,  and  declaring  a  readiness 
at  all  times  to  assign  dower,  if  it  had  been  demanded,  so  as  to 
enable  us  to  determine  whether  damages  could  be  claimed 
from  the  death  of  the  husband,  or  for  any  period  anterior  to  the 
filing  of  the  bill,  because  we  have  seen  that  complainants,  from 
other  considerations,  are  not  entitled  to  damages  anterior  to 
the  filing  of  the  bill. 

Whether  a  claim  exists  on  the  part  of  the  heirs  against  the 
complainant,  DarnoU,  for  the  use  and  occupation  of  the  land 
from  the  date  of  his  marriage  in  1817,  he  having  occupied  the 
same  from  that  period  until  1832,  and  what,  if  any,  may  be 
the  amount  of  such  claim  we  have  not  deemed  it  necessary  to 
examine,  because  we  are  satisfied  that  such  a  claim  could  not 
be  set  off  against  the  demand  of  the  husband  and  wife  for  the 
wife's  proportion  of  the  rents  and  profits  of  the  land.  The 
two  claims  are  not  due  in  the  same  right,  and  the  claim,  if 
recovered  in  this  case,  surviving  to  the  wife. 

It  is  said,  that  as  there  is  no  proof  of  possession  in  the 
defendants,  after  the  year  1834,  that  no  decree  for  rents  and 
profits,  accruing  after  that  period,  could  be  passed  against  the 
defendants.  But  if  there  existed  this  defect  of  evidence,  we 
apprehend,  as  the  proofs  show  the  defendants  to  be  in  posses- 
sion, the  legal  presumption  would  be,  that  such  possession 
continued  until  the  contrary  is  shewn,  and  according  to  the 
practice  of  the  court,  the  account  charging  the  rents  and 
profits  might  be  brought  down  to  the  date  of  the  decree  in  this 
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court,  or  the  Court  of  Chancery,  or  the  delivery  of  possession 
of  the  dower  assigned  to  the  widow. 

But  the  case,  as  we  view  it,  is  not  in  a  condition  to  enable 
us  to  do  substantial  justice  to  the  parties.  There  is  no  legal 
evidence  before  us,  that  dower  has  ever  been  assigned  under 
the  bill  of  the  3rd  of  October,  or  that  possession  has  ever  been 
delivered  to  the  widow.  The  bill  in  the  case  before  us  is  suf- 
ficient  in  its  terms  to  justify  both  a  decree  for  dower  and  rents 
and  profits.  It  will  of  course  be  perceived  in  the  present  state 
of  the  evidence,  we  should  be  at  a  loss  to  prescribe  the  terms 
of  any  decree  which  would  meet  the  justice  of  the  case. 

The  decree  on  the  bill  of  the  3rd  of  October  is  neither 
pleaded  in  bai ,  nor  are  the  proceedings  under  that  bill  made 
evidence  in  the  case,  so  that  we  could  found  any  decree  upon 
them,  or  take  any  other  judicial  notice  of  them,  than  to  fur- 
nish grounds  to  enable  us,  under  the  act  of  Assembly  of  1832, 
chapter  302,  to  remand  the  case  for  further  proceedings  in 
Chancery. 

As  this  case  must  be  remanded  to  the  Chancellor  for  the 
introduction  of  such  evidence  as  may  furnish  a  proper  founda- 
tion for  a  decree,  and  as  the  bill  of  the  3rd  of  October,  and 
the  proceedings  under  it,  may  be  relied  upon  as  a  bar  to  the 
recovery  of  rents  and  profits,  we  deem  it  proper  to  say,  as  the 
question  has  been  fully  argued,  that  we  do  not  consider  such 
proceedings  a  bar  to  the  complainant's  recovery. 

It  is  apparent  to  us,  that  the  question  as  to  the  rights  to 
rents  and  profits  was  never  adjudged  by  the  court  under  the 
bill  of  the  3rd  of  October.  The  right  to  dower  had  been  as- 
sented to  in  the  answer,  and  the  complainants  had  petitioned 
the  court  to  appoint  a  commissioner  to  lay  off  the  dower, 
grounded  on  the  assent  contained  in  the  answer.  After  the 
commissioners  had  made  their  return,  the  case  is  set  down  for 
hearing,  and  a  decree,  with  the  consent  of  the  parties,  passes 
for  the  widow's  dower.  Nothing  is  said  on  the  subject  of 
the  rents  and  profits,  although  two  commissions  had  issued, 
and  the  testimony  of  numerous  witnesses  had  been  taken, 
having  reference  to  that  question.    After  this  decree  had  thus 
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been  taken  4y  ccwu etit,  the  parties  under  the  bill  of  the  2nd  of 
October,  by  consent,  obtained  the  decree  of  the  court  for  an 
account,  and  such  equities  are  only  reserved,  as  may  be  the  sub- 
ject of  exceptions  to  the  account  when  stated.  From  such  pro- 
ceedings of  the  parties  we  deduce  the  conclusion,  that  by 
mutual  agreement  a  decree  was  to  pass  for  dower  in  the  one 
case,  and  that  the  question  of  the  right  to  the  rents  and  profits 
should  be  litigated  in  the  other.  Unless  this  were  so,  it  would 
be  difficult  to  account  for  the  consent  with  which  both  decrees 
were  passed,  for  the  silence  of  the  decree  on  the  bill  of  the 
3rd  of  October,  on  the  subject  of  the  rents  and  profits,  and  for 
the  reservation  of  the  parties,  equities,  on  such  exceptions  as 
might  be  taken  to  the  accounts,  when  stated  in  pursuance  of 
the  decree.  cause  remanded  to  chancery. 


The  State  of  Maryland,  use  of  Washington  County, 
vs.  The  Baltimore  and  Ohio  Rail  Road  Company. — 
December,  1842. 

The  proviso  in  the  5th  section  of  the  act  of  1835,  chap.  395,  "that  if  the 
■aid  Baltimore  and  Ohio  Rail  Road  Company  shall  not  locate  the  said  road 
in  the  manner  provided  for  in  this  act,  then  and  in  that  case  they  shall 
forfeit  one  million  of  dollars  to  the  State  of  Maryland,  for  the  use  of  Wash- 
ington County,"  though  assented  to  by  the  Company,  does  not  constitute  a 
case  of  contract,  but  a  case  of  penalty,  subject  as  to  its  enforcement  to  the 
will  and  pleasure  of  the  Legislature. 

It  is  a  rule  in  the  exposition  of  statutes,  that  the  will  of  the  Legislature  is  to 
be  regarded,  and  carried  into  effect,  so  far  as  they  keep  within  the  limits 
prescribed  to  them  by  the  constitution  or  fundamental  law. 

In  ascertaining  such  will  or  intention,  the  rule  is,  that  if  divers  statutes  relate 
to  the  same  thing,  they  ought  to  be  all  taken  into  consideration  in  con- 
struing one  of  them. 

It  is  a  rule  in  the  construction  of  statutes,  that  all  which  relate  to  the  same 
subject,  notwithstanding  some  of  them  may  be  expired,  or  are  not  referred 
to,  must  be  taken  to  be  one  system,  and  construed  consistently. 

The  words  of  a  statute  are  to  be  taken  in  their  natural  and  ordinary  signifi- 
cation and  import ;  and  if  technical  words  are  used,  they  are  to  be  taken  in 
a  technical  sense. 

The  term  forfeit,  in  common  parlance,  strongly  implies  penalty.  It  is  not 
the  language  of  convention  or  contract,  but  is  mandatory  in  its  character/ 
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Although  the  right  of  expounding  laws  belongs  to  a  different  department  of 
the  government  than  the  Legislature,  still  the  sense  of  the  Legislature, 
subsequently  expressed  upon  the  subject  of  laws  of  doubtful  import,  is  a 
circumstance  not  entirely  to  be  disregarded. 

An  act  or  charter  of  incorporation  is  nothing  more  than  an  offer  until  con. 
•animated  by  acceptance. 

Where  by  act  of  Assembly  a  penalty  or  forfeiture  is  created  for  the  benefit  of 
a  particular  county  of  the  State,  it  is  competent  for  the  Legislature  to  re- 
lease or  remit  it  after  the  forfeiture  has  occurred. 

Such  a  releasing  act  is  not  an  ex  post  facta  law,  nor  a  law  impairing  the 
obligation  of  contract. 

A  county  is  an  integral  part  of  the  State,  or  portion  of  the  body  politic,  and 
money  received  by  her,  would  belong  to  her  as  public  property,  in  her  pub- 
lic political  capacity,  to  be  applied  exclusively  to  the  public  use. 

A  county,  as  a  member  of  the  political  family,  has  a  right  to  participate  in 
the  legislative  council  of  the  State,  but  the  will  of  the  majority,  when  ex. 
pressed  according  to  the  forms  of  the  Constitution,  is  obligatory  upon  her, 
and  to  that  will,  as  the  Vule  of  her  conduct,  she  is  bound  to  submit  with 
becoming  deference  and  respect. 

A  county  is  one  of  the  public  territorial  divisions  of  the  State,  established  for 
public  political  purposes,  connected  with  the  administration  of  the  govern, 
ment — the  money  it  receives  in  that  character  is  public  property,  to  be  used 
for  public  purposes  only,  and  not  for  the  use  of  its  citizens  individually. 
In  that  relation  they  would  have  no  immediate  interest,  and  could  assert 
no  title. 

No  penalty  incurred  during  tho  continuance  of  a  law  can  be  enforced  after 
its  expiration  or  repeal,  without  a  saving  clause  or  special  provision  to  that 
effect 

A  contract  made  by  the  State,  for  the  use  and  benefit  of  one  of  its  counties, 
is  not  within  the  perview  of  that  part  of  the  Constitution  of  the  United 
States,  which  prohibits  a  State  from  pawing  any  law  impairing  the  obliga- 
tion of  contract,  so  far  as  to  prevent  the  Legislature  from  releasing  it  at 
pleasure,  or  discontinuing  an  action  brought  for  its  enforcement  in  the 
name  of  the  State. 

To  declare  an  act  of  a  co-ordinate  department  of  the  government  an  unwar- 
rantable assumption  or  usurpation  of  power,  because  it  is  a  violation  of  a 
constitutional  provision,  is  an  exercise  of  the  judicial  office  of  a  grave  and 
delicate  nature,  which  never  can  be  warranted  but  in  a  clear  case. 

Appeal  from  Frederick  county  court. 

This  was  an  action  of  Debt,  instituted  by  the  appellants  on 
the  1st  February,  1841,  in  the  debet  and  detinet,  for  the  sum 
of  one  million  of  dollars. 

The  plaintiffs  claimed  to  recover  the  sum  declared  for,  under 
the  5th  section  of  the  act  of  1835,  chap.  395,  passed  on  the 
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4th  June,  1836,  entitled,  "an  act  for  the  promotion  of  Internal 
Improvement"     The  1st  section  of  which  enacted  : 

"That  if  the  Chesapeake  and  Ohio  Canal  Company  and  the 
Baltimore  and  Ohio  Rail  Road  Company,  in  general  meeting 
of  said  corporations,  respectively  assembled,  shall  approve,  as- 
sent and  agree  to  the  several  provisions  of  this  act,  so  far  as 
they  are  applicable  to  said  corporations  respectively,  and  shall 
severally  communicate  said  approval,  assent  and  agreement, 
under  their  corporate  seals,  and  the  signatures  of  their  Presi- 
dents, to  the  Governor  of  this  State,  on  or  before  the  1st  day  of 
August  next,  the  Treasurer  of  the  Western  Shore  of  Maryland 
shall  subscribe  to  the  capital  stock  of  each  of  said  corporations, 
the  sum  of  three  millions  of  dollars,  and  pay  for  the  same  in  the 
manner,  and  upon  the  conditions  hereinafter  mentioned ;  and 
from  the  date  of  the  said  subscription,  the  stipulation  hereto- 
fore made  by  the  Baltimore  and  Ohio  Rail  Road  Company,  and 
so  much  of  the  act  of  Assembly  heretofore  passed,  restricting 
the  said  company  from  proceeding  with  the  construction  of  its 
rail  road  in  the  valley  of  the  Potomac  River,  above  Harper's 
Ferry ,  until  after  the  C.  tf  0.  C.  C.  shall  have  finished  its 
canal  to  Cumberland,  or  otherwise,  or  the  time  limited  by  law 
for  its  being  completed  to  said  town  shall  have  elapsed,  as  im- 
poses said  restrictions,  or  is  inconsistent  with  the  provisions 
of  this  act,  be  null  and  void,  and  the  said  rail  road  company  may 
thenceforth  proceed  with  the  construction  of  its  work  pari  passu 
with,  but  without  preceding  the  construction  of  the  said 
canal  or  its  works  in  the  said  valley,  where  the  said  rail  road 
and  canal,  or  then  works,  will  be  in  juxta  position ;  and,  &c. 

Sec.  5.  And  be  it  enacted,  That  the  said  treasurer  shall 
be,  and  he  is  hereby  authorised  and  directed,  to  pay  from  time 
to  time,  upon  the  requisition  of  the  president  and  directors 
of  said  companies  respectively,  after  six  months  notice,  not 
exceeding  one  million  of  dollars  to  each  of  said  companies, 
in  any  year,  in  the  whole  not  more  than  three  millions  of 
dollars  to  each  of  them,  out  of  the  money  which  he  shall  receive 
as  the  par  or  sum  of  the  State's  stocks  or  bonds  that  may  be 
issued  or  disposed  of,  for  the  purpose  of  providing  the  amount 
51         v.12 
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of  subscriptions  aforesaid,  to  the  stocks  of  said  companies, 
and  that  the  said  several  subscriptions  and  payments  for  the 
said  stock  of  each  of  the  said  companies  are  hereby  authorised 
and  directed  only  upon  the  condition,  that  none  of  the  rights 
and  remedies  of  this  State,  under  any  contract  now  subsisting 
between  the  State  and  either  of  said  companies,  shall  be  in 
anywise  impaired,  waived,  relinquished  or  affected  by  reason 
of  this  act,  or  of  any  thing  that  may  be  done  by  either  of  said 
companies,  in  consequence  thereof;  and  the  said  treasurer  shall 
not  make  any  payment  aforesaid,  for  subscription  to  the  stock 
of  the  Baltimore  and  Ohio  Rail  Road  Company,  until  after  a 
majority  of  the  directors  appointed  therein  on  behalf  of  this 
State,  shall  have  certified  to  the  treasurer  in  writing,  supported 
by  the  oath  or  affirmation  of  a  majority  of  said  directors,  that 
tbey  sincerely  believe  in  their  certificate  and  statement,  that 
with  the  subscription  by  this  act  authorised  to  be  made  to  said 
company's  stock,  and  with  the  subscription  which  the  city  of 
Baltimore  may  have  made  by  virtue  of  an  act,  passed  at  Decem- 
ber session  of  the  year  eighteen  hundred  and  thirty-five  of  this 
Assembly,  or  that  independently  of  any  subscription  by  any 
other  public  authority  than  the  city  of  Baltimore,  as  aforesaid, 
and  of  the  cities  of  Pittsburg  and  Wheeling,  and  exclusive  of 
any  loan  secured  to  it,  exclusive  of  all  future  profits  and  debts 
due  by  the  company  on  interest,  the  said  Rail  Road  Company 
in  their  opinion  have  funds  sufficient  to  complete  the  said  rail 
road  from  the  Ohio  river,  by  way  of,  and  through  Cumberland, 
Hagerstown  and  Boonsborough,  to  its  present  track  near  to 
Harper's  Ferry ;  and  it  is  hereby  declared  to  be,  and  made  the 
duty  of  the  said  company  to,  and  they  shall  so  locate  and 
construct  the  said  road,  as  to  pass  through  each  of  said  places ; 
which  certificate  of  said  directors  shall  be  accompanied  by  an 
estimate  or  estimates  of  one  or  more  skilful  and  competent 
engineers,  made  out  after  a  particular  and  minute  survey  of 
the  route  of  said  road  by  him  or  them,  and  verified  by  his  or 
their  affidavit,  shewing  that  the  whole  cost  of  said  work  will 
not  be  greater  than  the  amount  of  funds  the  said  directors 
shall  certify  to  have  been  received  by  said  company,  and  appli- 
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cable  to  the  construction  of  the  said  road ;  Provided,  that  if 
the  said  Baltimore  and  Ohio  Rail  Road  Company  shall  not  fo- 
cafe  the  said  road  in  the  manner  provided  for  in  this  act,  then 
and  in  that  case  they  shall  forfeit  one  million  of  dollars  to  the 
State  of  Maryland,  for  the  use  of  Washington  county. 

The  plaintiff  declared  upon  the  act  of  1835,  and  alleged, 
that  the  defendants  had  not  so  constructed  and  located  their 
road  as  to  pass  through  Cumberland,  Hagerstown  and  Boons- 
borough,  as  directed  by  the  said  5th  section.  Errors  in  plead- 
ing  were  waived. 

The  defendants  pleaded — 1st.  Ml  debet. 

2nd.  That  since  the  last  continuance,  the  Legislature  of 
Maryland  had  passed  the  following  law,  to  wit: 

An  act  to  repeal  certain  parts  of  the  act,  entitled,  an  act  for 
the  promotion  of  Internal  Improvement,  passed  at  December 
session  eighteen  hundred  and  thirty-Jive,  chapter  three  hun- 
dred and  ninety-Jive. 

Section  1.  Be  it  enacted  by  the  General  Assembly  of  Ma- 
ryland, That  so  much  of  the  fifth  section  of  the  act,  entitled 
an  act  for  the  promotion  of  internal  improvement,  passed  June 
four,  eighteen  hundred  and  thirty-six,  chapter  three  hundred 
and  ninety-five,  as  makes  it  the  duty  of  the  Baltimore  and 
Ohio  rail  road  company  to  construct  the  said  road,  so  as  to 
pass  through  Hagerstown  and  Boonsborough,  be  and  the  same 
is  hereby  repealed ;  and  that  the  forfeiture  of  one  million  of 
dollars,  reserved  to  the  State  of  Maryland  as  a  penalty,  in  case 
the  said  Baltimore  and  Ohio  rail  road  company  shall  not  locate 
the  said  road,  in  the  manner  provided  for  in  that  act,  be  and 
the  same  is  hereby  remitted  and  released,  and  any  suit  insti- 
tuted to  recover  the  same  sum  of  one  million  of  dollars,  or  any 
part  thereof,  be  and  the  same  is  hereby  declared  to  be  disconti- 
nued, and  of  no  effect. 

Section  2.  And  be  it  further  enacted,  That  the  State  of 
Maryland  hereby  reserves  the  right,  if  after  the  completion  of 
the  said  rail  road  to  the  Ohio  river,  the  Legislature  should  deem 
it  expedient  to  require  the  said  Baltimore  and  Ohio  rail  road 
company  to  construct  a  lateral  road  or  branch  from  some  con- 
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venient  point  of  the  main  stem  up  the  Antietam  valley  to 
HagerstowD ;  provided,  the  said  lateral  or  branch  road  can  be 
constructed  at  a  cost  not  exceeding  the  sum  of  three  hundred 
and  fifty  thousand  dollars,  including  damages  for  the  right  of 
way. 

And  thereupon  pray  judgment,  if,  &c. 

The  parties  then  filed  a  statement  of  facts,  with  an  agree- 
ment, that  the  county  court  might  enter  a  judgment  pro  forma 
for  the  defendants.  The  questions  decided  by  the  Court  of 
Appeals  render  it  unnecessary  to  publish  the  statement  of  facts* 

The  county  court  rendered  final  judgment  for  the  defendants, 
and  the  case  was  brought  to  this  court  upon  appeal  by  the 
plaintiffs. 

The  cause  was  argued  before  Stephen,  Archer,  Dorset 
and  Chambers,  J. 

Jervis  Spencer,  for  the  appellant,  contended — 

1.  The  act  of  1835,  chap.  395,  sec.  5,  by  force  of  the 
words,  "Provided,  that  if  the  said  Baltimore  and  Ohio  Rait 
Road  Company  shall  not  locate  the  said  road  in  the  manner 
ptovided  for  in  this  act,  then  and  in  that  case  they  shall  forfeit 
one  million  of  dollars  to  the  State  of  Maryland,  for  the  use  of 
Washington  county" — the  same  accepted  by  the  company  is  a 
contract.  The  case  4  6.$/.  128,  shows  the  rules  on  this 
subject.  The  words  "approve,  assent  and  agree  to,"  in  the 
first  section  of  the  act  of  1835,  as  the  condition  to  give  effect 
to  the  whole  act,  make  a  contract  on  the  part  of  the  appel- 
lees. 

2.  Washington  county  is  a  party  to  that  contract  she  is 
really  and  beneficially  interested.  It  is  for  her  peculiar  ben- 
efit. It  resembles  an  agreement  made  between  A  and  B,  for 
the  benefit  of  C,  who  may  sue  suojure.  A  consideration  need 
not  be  paid  by  the  beneficiary.  A  benefit  moving  to  the  Rail 
Road  Company  is  sufficient  to  bind  her  at  law.  And  there  is 
a  consideration  as  to  Washington  county.  The  relation  between 
her  and  the  State,  is  like  that  of  parent  and  child.  The  State, 
as  parent,  is  the  guardian  of  the  counties.     No  consideration, 
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however,  is  necessary  in  this  action.     The  rules  of  construe* 

tion  are  generally  applied  alike  to  all  descriptions  of  contracts. 

4  Gill  £  John.  151.    The  case  of  Green  vs.  Biddle,  8  Wheaton, 

1,  is  conclusive  upon  the  question  at  bar.     The  act  of  Ken* 

tucky,  attempting  to  overrule  rights  vested  under  the  compact 

between  Virginia  and  that  State,  was  held  void. 

Where  a  trust  is  created  for  the  benefit  of  a  person,  though 

without  his  knowledge  at  the  time,  he  may  affirm  the  trust, 

and  enforce  its  execution.     Neilson  vs.  Blight,  1  John.  Cos. 
208. 

An  assignment  may  be  made  of  a  contract  without  consid- 
eration. The  State  may  assign  at  pleasure  to  Washington 
county,  and  that  county  pays  a  consideration,  for  she  pays 
a  tax  under  the  act  of  1835,  or  rather,  is  liable  to  pay  it. 
If  the  State  had  not  interposed  under  the  act  of  1840,  no 
question  could  have  been  raised  under  the  act  of  1835. 

3.  The  forfeiture  in  the  act  of  1835  is  in  no  sense  a  pen- 
alty. It  is  not  for  any  criminal  or  prohibited  act  amounting 
to  a  public  offence.  It  is  not  introduced  in  terrorem}  but  is  a 
sum  to  be  paid  for  using  the  license  given  by  the  act,  as  a 
compensation  to  the  injured  party.  Green  vs.  Biddle,  8  Wheat. 
89.    2  Poth.  Oblig.  Evans1  notes,  81. 

4.  That  by  the  use  of  the  license  by  the  company,  Washing- 
ton  county  acquired  a  vested  right  in  the  sum  stipulated  to  be 
paid.  Whittington  vs.  Polk,  1  Harr.  fy  John.  246.  Providence 
Bank  vs.  Billings  fy  Pittman,  4  Peters,  561.  Canal  vs.  Rail 
Road  Company,  4  G.  &  J.  142. 

5.  That  to  take  away  this  right  from  Washington  county 
would  be  inequitable,  unjust,  and  contrary  to  the  first  princi- 
ples of  the  social  compact ;  and  therefore  the  act  ought  to  be 
so  construed,  if  possible,  as  to  avoid  that  result,  and  it  may 
be  so  construed  by  confining  its  operation  to  whatever  right 
this  State  had,  if  any.  The  State  might  release  her  own 
power  over  the  matter,  leaving  in  force  the  right  of  the  county. 
McMechen  vs.  Mayor,  Sfc,  of  Baltimore,  2  Harr.  £  John.  41. 
Calder  and  wife  vs.  Bull  and  wife,  3  Dallas,  387.  State  of 
JVw  Jersey  vs.  Wilson,  7  Cranch,  166.    Fletcher  vs.  Peck,  6 
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Craneh,  130.  Town  of  Pawlet  vs.  Clark,  9  Crone*,  336. 
Hampshirevs.  Franklin,16 Mass.  84.  1840,cA.260.  Moseley 
Rep.  43.  Winch  vs.  Kir  ley,  1  Term  Rep.  358.  Legh  vs.  Legh, 
1  Boss.tr  PulljUl.  Carter  vs.  Untied  Ins.  Co.  1/.  C.  R.  463. 
Ou^t>#.«e*4rZrfu>,5G.  £/.  134.  lTPA«a*.233.  JBeb 
vi.  -RncA,  6  JoA».  Ifcp.  193.  Andrews  vs.  Beecker,  1  John. 
Cases,  411.  fTardeU  m.  Eden,  2  /oAft.Cbm,  121.  BSersted 
vs.  Stale,  use  of  Costello,  1  G.  fr  /.  231. 

6.  If  otherwise  construed,  it  is  repugnant  to  the  State  Con- 
stitution, and  void. 

7.  In  the  same  view  it  is  repugnant  to  the  Constitution  of 
the  United  States,  and  void. 

Price,  in  continuation,  for  the  appellants — 
The  case  is  of  importance  from  the  amount  involved,  the 
dignity  of  the  parties,  and  the  novelty  of  the  questions.     It 
affects  Washington  county,  an  important  member  of  the  State, 
on  the  one  hand,  and  one  of  the  most  extensive  chartered 
companies  of  the  State,  on  the  other.     The  State  exercises 
authority  over  both,  and  all  must  notice  that  the  inquiries  here 
are  of  grave  interest.    We  are  obliged  to  go  down  deep  into 
the  foundation  of  civil  government,  and  it  is  fortunate  for  all, 
that  we  may  here  examine  them  calmly.     In  this  place,  gov- 
ernment is  no  mystery,  each  citizen  may  enquire  into  it.     I 
prefer  a  claim  of  right  on  behalf  of  Washington  county,  one 
of  perfect  obligation.    The  court  have  no  favors  to  confer. 
They  must  declare  the  right.    The  history  of  our  right  is  brief. 
The  claim  grows  out  of  the  act  of  1835.    A  grant  of  three 
millions  was  made  by  the  State,  on  condition,  to  the  appel- 
lees; a  part  of  the  condition  was  to  construct  a  road  through 
Washington  county ;  another  condition  was  a  forfeiture  of  a  mil- 
lion of  dollars  to  Washington  county,  in  case  the  road  was  not 
constructed.    To  this  was  superadded  the  necessity  of  con- 
sent by  the  appellees — the  appellees  assemble  and  approve 
and  agree  to  the  provisions  of  the  act  of  1835.     This  was 
done  in  the  form  and  manner  prescribed.    An  agreement  was 
made  as  declared  by  the  act  of  1835.    You  cannot  with- 
draw that  stipulation  from  the  law,  and  so  destroy  its  symme- 
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try.  It  was  a  general  icheme.  It  contained  grants  to  general 
schemes  of  improvement.  All  parts  of  the  State  were  to 
share  and  participate.  The  act  was  full  of  compensation  and 
compacts  from  first  to  last.  There  was  no  provision  of  that 
act  which  could  be  carried  out  independently;  they  were  in- 
terlaced, each  the  consideration  of  the  other.  No  compensa- 
tion was  granted,  but  as  the  co-relative  of  some  other  provision 
in  the  same  act.  See  the  8th  section.  None  should  begin  until 
all  were  ready,  and  this  affected  several  schemes  of  improve- 
ments. A  million  of  dollars  was  held  sacred,  and  faithfully 
pledged  to  internal  improvements  on  the  Eastern  Shore,  at  any 
rate.  This  is  a  compact — bargain  if  you  like.  The  basis  of  a 
scheme  of  burthens  and  benefits  to  be  distributed.  Hereafter  the 
Eastern  Share  may  claim  ber  million.  Such  bargains  are  fair, 
if  open,  and  equitably  conducted.  People  may  so  agree.  It 
is  a  partnership  of  profit  and  loss,  and  included  in  one  contract. 
Modern  legislation  is  full  of  such  compacts.  Maryland  cove- 
nanted as  to  the  Western  Lands,  and  on  this  condition  came 
into  the  Union.  She  was  first  guarantied.  So  as  to  slaves, 
which  affected  both  representation  and  direct  taxation  under 
the  Constitution  of  the  United  States.  Communities  rally  on 
such  points,  and  there  is  no  want  of  morality  in  the  mode  of 
settling  the  question.  Baltimore  is  not  the  whole  State.  The 
act  was  to  benefit  her,  and  hence  the  equivalents  given.  It 
was  all  right,  if  adjusted  openly  and  honorably.  If  wrong, 
the  Baltimore  and  Ohio  Rail  Road  Company  is  not  here  to  read 
us  homilies.  She  obtained  her  three  millions  as  the  equivalent 
of  other  grants.  She  cannot  chide  this  as  sectional  or  sordid 
legislation.  She  was  to  agree  to  it,  and  all  its  provisions. 
She  might  refuse  and  defeat  the  law.  It  depended  upon  her 
assent  to  become  a  law.  That  assent  perfected  the  act  of 
1835.  The  law  was  not  passed  in  haste.  It  was  proposed. 
The  Legislature  adjourned  in  April,  and  re-assembled  late  in 
May.  The  members  went  home — saw  their  constituents — held 
a  sort  of  family  council — came  back,  and  thus  sanctioned  the 
act  of  1835.  They  even  proclaimed  the  mode  in  which  they 
would  levy  taxes,  if  necessary;  they  awarded  compensation 


Digitized  by  VjOOQIC 


408  CASES  IN  THE  COURT  OF  APPEALS 

The  State,  use  of  W.  County,  t>«.  B.  and  O.  R,  R.  Company.— 1842. 

in  various  instances.  AH  considerations  as  to  the  moral  of  the 
act  apply  with  equal  force  to  both  parties  here.  The  same 
principles  must  apply  throughout.  The  Legislature  of  1835 
had  no  design  to  perpetrate  a  fraud,  or  to  practice  a  joke,  and  do 
disguise.  Her  proposals  were  accepted.  They  proposed  a 
duty  to  be  performed  tjwards  Washington  county.  Its  failure 
was  accompanied  with  a  forfeiture.  The  means  of  discharg- 
ing that  duty  were  provided.  The  Legislature  could  do  no 
more  for  Washington  county,  yet  the  possible  departure  ot  the 
Rail  Road  from  Maryland  was  anticipated,  and  now  that  com- 
pany  is  as  much  bound  to  pay,  as  to  go  on  with  her  great  work. 

What  did  the  Legislature  intend  ?  Intention  and  construction 
are  synonimous.  We  do  not  enquire  what  the  B.  &  O.  R.  R. 
intended.  Can  it  be  said  as  respects  W.  county,  that  this  act 
was  a  fraud  and  a  jest?  Take  that  stipulation  away,  and  the 
system  of  contemplated  improvements  is  destroyed.  This  is 
the  worst  sort  of  repudiation.  If  you  can  take  away  this  mil- 
lion, why  not  the  entire  loan?  Why  not  repudiate  the  bonds 
given  to  R.  R.  company?  There  is  no  compensation  proposed 
to  Washington  county  for  the  loss  of  the  road.  The  company 
went  into  Virginia,  and  there  expended  large  sums  of  money, 
which  cannot  be  recalled.  This  is  submitted  to,  and  Virginia 
compels  them  to  go  on,  and  not  to  enter  their  State  west  of  Cum- 
berland. How  was  it  that  Virginia  exacted  such  results  ?  It 
looks  like  contrivance.  It  was  asked  for  as  a  means  to  use  be* 
fore  the  Legislature  of  Maryland.  They  made  a  case  of  vis 
major.  I  do  not  make  the  charge,  but  it  looks  like  it,  and  when 
I  speak  to  the  morals  of  this  controversy,  I  am  at  liberty  at  all 
points  of  the  case,  and  the  conduct  of  the  parties  concerned. 

Is  the  act  of  1835  a  contract  or  not?  A  State  may  contract 
by  legislation,  with  a  State,  individual,  or  a  corporation. 
This  rule  is  admitted  on  all  hands.  Legislation  and  contract 
are  different  in  their  natures.  The  Legislature  contract  for  the 
State,  and  not  for  the  Legislature.  In  contracts  they  act  as 
agents  for  the  State.  A  contract  as  guarantied  by  the  Con- 
stitution of  the  United  States.  A  contract  binds  per  se.  A 
State  cannot  break  a  contract.    It  is  sacred  from  State  power. 
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The  act  of  1835  embodies  terms  of  contract  between  the  State 
and  the  B.  tf  0.  R.  R.  Co.  Is  the  stipulation  in  favor  of 
Washington  county,  a  contract  or  not?  Grant  that  it  is  a  con- 
tract, and  there  can  be  no  further  difficulty  in  this  case.  Wash- 
ington county  is  a  party  to  that  contract.  The  R.  R.  com- 
pany was  required  to  agree;  upon  that  condition  the  Treasurer 
subscribed  to  the  stock  of  certain  companies.  The  premium 
in  favor  of  W.  county  was  not  a  new  thought  in  1835.  That 
county  was  always  regarded  in  the  system  of  Maryland  im- 
provements. The  assent  of  the  company  made  a  contract. 
Neilson  vs.  Blight  j  1  John.  Cos*  205<  Moses  vs.  Murgatroyd, 
U.C.R,  129. 

The  county  may  avail  herself  of  the  contract*  though  not 
made  with  her.     1  Kent  Com.  391,  392. 

The  prohibitory  clause  in  the  Constitution  of  the  U.  States 
extends  to  contracts,  with  trustees,  for  third  parties,  though 
the  trustee  is  not  benefitted* 

Maryland  proposed  a  contract  by  the  act  of  1835.  Canal 
vs.  RaU  Road  Company,  AG.  If  J.  129. 

The  assent  makes  a  contract.  The  company  assented  with- 
out qualification  to  the  contract  as  tendered  her.  It  covers 
all  the  stipulations  in  that  law,  and  makes  an  entire  contract. 
Was  there  any  consideration  for  it?  If  accepted  under  seal, 
it  is  a  specialty,  and  imports  a  consideration.  So  if  the  ac- 
ceptance made  a  contract.     2  Black  Com.  345. 

There  was  a  grant  of  three  millions,  which  is  consideration, 
and  enough  too.  This  was  received  and  held  by  the  company. 
The  law  forms  the  contract,  and  shows  its  terms.  It  was  made 
by  the  Legislature  as  the  contracting  party.  The  statute  is  a 
specialty.  Com.  Dig.  Tit.  Debt  jJ,  JVb.  1,  JVb.  4.  1  Saun- 
ders Rep.  38.    Oro.  Chas.  513. 

No  consideration  necessary  to  create  a  trust  declared  on 
the  face  of  the  instrument,  making  the  trust.    24  Law  Lib.  56. 

Here  there  was  a  consideration  of  damage  to  W.  county, 
from  failure  of  road  through  the  county.     Old  roads  and  im- 
pfovemements  destroyed.    It  is  a  meritorious  motive,  property 
destroyed  should  be  paid  for. 
52        v,12 
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The  penalty  imposed  by  the  act  of  1836,  is  not  for  a  polit- 
ical offence,  nor  for  a  criminal  act,  nor  in  terrorem.  It  arises 
upon  contract,  and  is  stipulated  damages,  intended  to  be  paid. 
The  act  of  J  840,  chap.  260,  confirms  this  idea.  It  uses  the 
words,  remit  atid  release;  hence,  the  penalty  had  accrued,  or 
it  could  not  be  released. 

In  the  construction  of  laws,  we  ask  what  the  intention  of 
the  Legislature  was?  Plowden,  465.  2  Evan's  Poth.  79, 81, 
82,83. 

It  is  then  stipulated  damages,  and  all  is  recoverable  or  no- 
thing. There  is  no  power  to,  break  the  contract.  The  Legis- 
lature did  not  intend  to  do  more  by  the  act  of  1840,  than  re* 
lease  public  rights;  more  is  a  nullity.  It  is  violence  and  not 
law.  This  is  a  vested  right,  and  not  to  be  disturbed.  It  is 
contrary  to  natural  justice  to  impair  our  contract.  The  Le- 
gislature cannot  interfere;  it  cannot  unmake  a  contract.  The 
sovereignty  is  limited ;  we  have  a  written  constitution,  and  not 
an  absolute  government.  All  is  compact.  Every  power  comes 
from  agreement.  Regents  University  of  Md.  vs.  Williams, 
9G.tfJ.  408,409. 

It  is  against  the  social  compact  and  natural  justice,  to  take 
away  vested  rights.  Town  of  Pawlit  vs.  Clarke,  9  Cranchy 
292. 

To  dismiss  a  suit  is  a  judicial  power.  Colder  vs.  Bull,  3 
Dallas,  387. 

The  act  of  1840  is  against  the  Constitution  of  the  United 
States.  An  act  rescinding  a  contract  is  repugnant  to  it 
Fletcher  vs.  Peck,  6  Cranch,  136. 

Statutes  are  not  retrospective.  The  law  giver  cannot  alter 
his  mind  as  to  a  vested  right.  Dartmouth  College  vs.  Wood- 
ward, 4  Wheat.  576. 

Grants  are  construed  as  contracts  executed  or  executory. 
Regents  of  University  vs.  Williams,  9  G.  tf  J.  365. 

Then,  as  to  the  power  of  the  trustee  to  strike  off  the  suit  in 
a  court  of  law.  This  is  traditional  law.  The  courts  will  pro- 
tect the  rights  of  equitable  plaintiffs  against  a  legal  plaintiff; 
will  examine  into  the  right,  and  that  established,  they  will  not 
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disturb  it.  The  assignee  uses  the  name  of  the  assignor,  as  an 
incident  of  the  transfer,  and  courts  protect  assignments.  Can 
a  naked  trustee,  a  party  in  that  interest,  dismiss  the  suit? 
Here  the  State  is  a  mere  trustee,  and  we  have  no  remedy  but 
in  her  name. 

Nelson  for  the  appellee — 

The  defence  to  the  claim  asserted  under  the  act  of  1835, 
arises  under  the  act  of  1840,  chap.  260,  a  repealing  law.  It 
is  clear,  if  the  act  of  1840  be  a  legitimate  exercise  of  power, 
the  judgment  below  must  be  affirmed.  The  act  of  1840  re- 
peals the  proviso  of  the  5th  section  of  the  act  of  1835;  remits 
the  forfeiture,  and  dismisses  the  suit  which  had  been  brought 
under  the  act  of  1840,  hence  no  pretence  of  right  of  recovery 
now.  By  the  charter  of  the  B.  tf  O.  R.  R.  Co.,  1826,  chap. 
123,  the  road  was  to  be  commenced  in  two  and  finished  in  ten 
years,  to  connect  Baltimore  with  the  Ohio  river.  The  charter 
was  adopted  by  Virginia  in  1827,  and  continued  to  4th  July, 
1838.  By  the  act  of  1827,  chap.  104,  sec.  3,  a  subscription 
was  authorised  of  half  a  million  of  dollars,  on  condition  that 
the  road  should  pass  through  Frederick,  Washington  and  Alle- 
gany counties.  By  the  act  of  1831,  chap.  251,  the  Legisla- 
ture released  the  company  from  the  obligations  of  the  act  of 
1827.  By  the  act  of  1835,  chap.  127,  she  authorised  Balti- 
more to  subscribe  three  millions  of  dollars  to  this  work,  and 
Baltimore,  in  1836,  subscribed  her  three  millions.  The  act  of 
1835,  chap.  395,  passed  on  the  4th  June,  1836,  contains  the 
conditions  on  which  that  act  is  to  go  into  operation,  and  it 
was  assented  to  by  the  company  on  the  18th  July,  1836.  Vir- 
ginia, in  1837,  authorised  a  subscription  of  $302,100,  by  her 
board  of  public  works.  By  the  act  of  1837,  chap.  314,  29th 
March,  1838,  Maryland  proposed  a  modiGcation  of  the  act  of 
1835,  in  view  of  further  action  on  the  part  of  Virginia.  The 
act  of  1837  never  was  accepted.  The  act  of  Virginia  of  1838, 
chap.  159,  extended  the  time  of  construction  to  4th  July, 
1843,  and  also  subscribed  a  sum  of  $1,058,420.  In  October, 
1838,  the  directors  of  B.  tf  O.  R.  R.  Company  communicated 
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their  estimates  upon  oath.  The  act  of  1837  proposed  to  com- 
mence at  Cumberland  and  proceed  west. 

In  1840,  to  September  term  Washington  county,  brought  a 
suit  to  recover  this  penalty,  which  was  dismissed. 

On  the  1st  February,  1841,  she  brought  a  second  suit  in 
Frederick  county,  and  on  the  10th  March,  1841,  the  act  of 
1840,  chap.  260,  was  passed. 

The  right  to  repeal  such  laws  lies  at  the  foundation  of  go- 
vernment.   It  involves  no  question  of  integrity  any  where. 

Under  this  state  of  facts,  I  propose  to  maintain  three  pro- 
positions : 

1.  That  the  proviso  of  forfeiture  in  the  act  of  1835,  imposes 
a  penalty,  and  is  not  in  the  nature  of  contract. 

2.  If  a  penalty,  the  Legislature  could,  and  did  remit  it  by 
the  act  of  1840. 

3.  If  a  contract,  the  legislature  was  competent  to  release 
it,  and  did  release  it  by  the  act  of  1840. 

What  is  forfeiture  ?  The  act  need  npt  be  criminal  which  is 
followed  by  forfeiture,  or  it  may  be  criminal  only  because  it  is 
prohibited.  In  1806  Congress  prohibited  intercourse  with 
St.  Domingo.  The  law  declared  vessels  there  trading  sub- 
ject to  condemnation.  Public  policy  demanded  this.  The 
forfeiture  was  penal — it  was  for  a  violation  of  law.  Penal  for- 
feiture is  a  punishment  annexed  to  some  illegal  act,  some  vio- 
lation of  sovereign  power.  Is  the  act  of  1835.  a  contract,  or 
does  it  impose  a  penalty?  The  State  is  bound  by  her  contracts. 
These  are  inviolate.  Again,  test  the  act  of  1835  by  the  rules 
of  interpretation. 

The  terms  are,  "then,  and  in  that  case  they,  the  company, 
shall  forfeit  one  million  of  dollars."  This  is  for  a  violation  of 
?  prescribed  duty.  It  depends  upon  the  execution  of  a  public 
duty.  It  is  a  penalty  prescribed  for  non-performance  of  a  pub- 
lic duty.  The  acts  of  1837  and  1840,  treat  this  as  a  penalty, 
and  that  of  1835  furnishes  a  rule  for  its  own  interpretation.  It 
was  the  duty  of  the  company  to  pursue  a  particular  route.  The 
legislature,  when  dealing  with  contract  in  the  act  of  1835,  9th 
$??.,  use  clear  language,  as  stipulate,  agree  and  bind,  and  so 
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in  other  laws,  and  these  terms  stand  in  opposition  to  forfeit- 
ure— forfeiture  is  used  where  a  penalty  was  designed. 

Then  as  to  the  assent  required  of  the  B.  $*  O.  R.  R.  Com- 
pany to  the  act  of  1835;  does  that  make  a  contract?  The 
company  assented  to  the  act  as  they  found  it.  They  agreed  to 
the  law  in  form,  manner  and  substance,  as  it  was  enacted. 
The  assent  does  not  make  a  contract  where  there  was  none 
previously — none  proposed.  The  penalty  may  be  repealed 
without  violating  the  charter  or  impairing  the  contract  with  the 
company.    9  G.  #  /.  388. 

There  is  no  bounty  but  to  Washington  county.  All  the  other 
grants  are  for  equivalents,  payment  of  interest,  indemnity.  In- 
terest and  principal  are  both  to  be  paid.  But  the  county  de- 
mands the  money  without  any  equivalent.  She  proceeds  to 
enforce  a  penal  forfeiture. 

Then  as  to  the  effect  of  the  act  of  1840,  chap.  260,  opera- 
ting upon  the  penalty  of  the  act  of  1835.  It  remits  it ;  re- 
leases the  penalty.  If  it  be  legal,  the  penalty  is  gone.  If  a 
penalty,  and  not  matter  of  contract,  the  right  is  gone.  9  G. 
#  /.  388. 

The  corporation  is  a  private  one ;  but  the  grant  was  for  a 
public  benefit  alone,  and  of  course  is  under  public  control. 
This  position  is  well  maintained  every  where.  2  Black  Com. 
436, 437.  Penalties  are  to  be  recovered  in  popular  actions. 
Where  there  is  an  informer,  the  King  can  only  remit  before 
action  brought,  but  Parliament  may  at  any  time.  1  Sir  Wm. 
Black.  451. 

The  Legislature  may  repeal  the  penalty  at  any  time.  The 
power  to  remit  resides  in  the  sovereign  will,  the  Legislature. 
Public  interest  and  police  regulations  are  confided  to  the  Le- 
gislature. 1  Cranch,  103,  104.  5  Oranch,  281.  6  Cranch, 
329,  203.    2  McCord,  1. 

If  the  law  be  repealed,  the  party  is  not  punishable.  The 
law  must  remain  in  the  same  state  at  time  of  action  instituted, 
as  at  time  of  judgment.  2    Bay  ley,  564.    1  Missouri,  235. 

The  State  is  a  trustee  for  Washington  county,  and  may  dis- 
pose of  the  penalty  at  pleasure.    She  may  take  the  money  of 
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any  county  before  or  after  it  is  due.  She  may  alter  its  direc- 
tion, or  release  it  at  pleasure,  before  or  after  judgment.  A 
county  is  but  a  part  of  the  political  power  of  the  State. 

The  Legislature  may  repeal  penalties  and  defeat  judgments 
founded  upon  them.  Breeze,  114.  1  Marsh.  465.  1  Stew. 
Alab.  347.    2  Stew.  A  lab.  160.    Adam  New.  H.  61. 

Suppose  the  act  of  1835  imports  a  contract,  is  the  repealing 
law  eonstitutional  ? 

The  cases  cited  could  not  apply.  Much  here  depends 
on  the  character  of  the  parties.  The  power  of  repeal  relates  to 
that  character.  It  is  not  the  case  of  a  citizen  of  Washington 
county.  But  it  is  the  community  of  Washington  county  in 
their  public  character  as  public  agents — as  a  political  corpo- 
ration. Its  power  is  not  inviolable.  This  is  not  a  case  within 
the  Constitution  of  the  United  States  in  regard  to  contracts.  A 
county  is  created  for  municipal  and  political  ends ;  to  promote 
general  interests  in  a  particular  mode,  but  it  has  no  being  inde- 
pendent of  the  State,  who  creates  and  may  annihilate  it.  9 
OancA,  43.  4  Wheat.  629, 659,  693,  694.  1  Missouri,  239. 
13  Wendell  331,32b. 

The  case  of  the  Mayor  and  City  Council  of  Baltimore,  vs. 
Robert  Lemmon,  June  term  1838,  by  which  the  auction  duty 
law,  taking  away  the  fund  from  the  city  and  transferring  it  to 
the  State  was  sanctioned,  forecloses  this  question  and  fully 
sanctions  the  act  of  1840. 

F.  A.  Schley  also  for  the  appellees — 

The  act  of  1840  was  passed  deliberately,  and  is  not  to  be 
assailed  lightly.  If  the  constitutionality  of  that  act  is  doubtful, 
this  court  will  maintain  it.    6  Oranch,  128. 

If  doubtful  on  that  point,  it  is  a  controlling  principle  in  favor 
of  the  act.  4  Peters  S.  C.  549.  3  Dallas,  394.  1  Bald.  C. 
C.  R.  74.    3  Sumn.  120.    2  Gallison,  554,  5. 

Many  cases  of  contract  have  been  decided  not  to  be  within 
the  Constitution  of  the  United  States.  4  Wheat.  643,  644. 
Bald.  Con.  Views,  141.    4  Peters,  563.    3  Peters,  289. 
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A  contract  to  be  within  the  protection  of  the  Constitution 
of  the  United  States,  must  be  express;  an  implied  contract  is 
not  within  it. 

But  in  the  act  of  1835,  which  was  for  the  general  improve- 
ment of  the  State,  there  was  no  contract  in  the  particular  case 
relied  on.  The  assent  to  the  whole  law  does  not  make  a  con- 
tract in  any  case  except  where  the  act  intended  to  make  a  con- 
tract. The  rules  which  relate  to  the  construction  of  statutes 
sanction  these  views.  Dwarris  on  Stat.  707.  8  Barn.  #  Cres. 
74.    5  Rep.  119. 

In  the  5th  section  the  language  is,  you  shall  forfeit.  This 
indicates  penalty.  The  enormous  sum  is  in  terrorem.  It  is 
not  a  vested  interest  as  in  contract.  It  is  also  a  forfeiture  to 
the  State,  and  in  statutes  the  word  forfeiture  is  ever  used  in 
connexion  with  fine  and  penalty.  The  act  of  1840  unlocks  the 
legislative  mind,  and  shows  that  penalty  only  was  designed 
by  the  act  of  1835.  Then  again,  if  a  contract,  it  is  with  the 
State,  and  the  power  which  originated,  may  release  it.  Wash- 
ington county  paid  no  part  of  the  consideration.  The  com- 
missioners who  assert  the  right  to  the  fund  here,  are  but  arms 
of  the  State;  a  public  corporation;  a  political  body.  Estab- 
lish them  to  be  a  municipal  corporation,  with  public  powers, 
and  there  is  an  end  of  the  question.  In  the  case  of  the  disso- 
lution of  a  public  corporation,  Chancery  interferps  only  to  pro- 
tect private  property  under  its  care.  Angel  on  Corp.  8, 40.  9 
G.  frJ.397. 

The  community  of  Washington  county  could  not  use  this 
money  without  legislative  direction.  The  forfeit  was  to  Mary- 
land. The  use  and  application  of  the  fund  must  still  be  defined. 
How  would  the  county  take  this  money  from  the  Treasury  ? 

The  delegated  power  to  sue  may  be  revoked  by  the  Legis- 
lature at  any  time  before  judgment.  2  Bay  ley,  584.  3  Wheat. 
319.    10  Wheat.  289,  304. 

The  levy  courts  or  commissioners  of  counties  can  only  re- 
ceive money  by  authority  of  law.  All  their  powers  are  ex* 
press,  and  all  subject  to  legislative  revocation. 
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R.  Johnson  also  for  the  appellees — 

1.  The  act  of  1835  constitutes  a  penalty. 

2.  If  a  penalty,  then  under  the  control  of  the  Legislature. 

3.  If  a  contract,  then  the  party  for  whose  use  the  contract 
was  entered  into  is  not  a  party  to  it ;  or  if  a  party,  has  no  such 
interest  as  is  protected  by  the  Constitution  of  the  United 
States,  or  State  of  Maryland,  or  the  first  principles  of  the 
social  compact. 

4.  If  a  contract,  then  at  law  under  the  control  of  the  Legist 
lature  of  Maryland,  because  of  the  public  character  of  the  c.  q. 
use^-Washington  county — without  question  so  far  as  that 
county  is  concerned. 

Is  the  proviso  a  penalty?  If  so,  as  contradistinguished  from 
contract,  it  is  not  denied  to  be  within  legislative  control.  Is  it 
penalty  or  contract  ?  To  determine  this  the  whole  law  must  be 
examined ;  anterior  and  subsequent  legislation  enquired  into* 
The  whole  range  and  history  of  this  particular  legislation  may 
be  regarded  to  determine  the  legislative  intent.   1  Wheat.  116. 

I  propose  first  to  look  at  the  history  of  the  enterprise  which 
creates  the  claim  now  asserted.  Maryland  and  Baltimore  saw 
that  the  tendency  of  internal  trade  was  out  of  her  territory  * 
Both  were  deeply  interested  in  its  increase,  and  in  1827  they 
started  upon  an  untried  enterprise.  The  act  of  1826,  chap. 
123,  sec.  14,  prescribes  the  powers  of  the  appellee's  incorpo- 
ration and  its  objects.  It  was  to  construct  and  keep  in  repair 
a  rail  road*  Immediately  after  its  passage  the  company  sent 
to  Virginia,  and  on  the  8th  March,  1827,  obtained  a  similar 
incorporation.  Virginia  and  Maryland  both  looked  to  the  Ohio 
river.  An  authority  from  Pennsylvania  was  also  necessary, 
and  on  the  27th  February,  1828,  it  was  also  obtained  there. 
By  each  State  a  limitation  of  time  was  affixed,  within  which 
to  undertake  and  complete  the  work.  Undertakings  of  this 
character  were  then  in  their  infancy.  This  was  the  first  great 
enterprise,  and  it  looked  to  the  achievement  of  a  work  co-eval, 
with  the  formation  of  our  government;  a  connexion  by  some 
mode  of  the  Atlantic  and  Western  waters,  which  was  to  bind 
us  together  as  a  single  nation. 
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The  State  commenced  with  a  subscription  of  half  a  million 
of  dollars.  Individuals  subscribed  three  millions,  and  we  are 
yet  to  be  informed  that  either  had  a  local  habitation  in  Wash- 
ington county.  The  line  of  the  route  was  prescribed.  The 
choice  of  route  with  the  Ohio  Canal  Company.  The  work 
went  on,  and  came  up  to  1835,  when  further  means  were  essen- 
tial. The  benefit  of  the  road  no  longer  doubted,  neither  the 
capacity  to  make  it.  But  where  are  the  means  to  come  from  ? 
$240,000  per  annum  were  now  at  hazard,  lost,  if  the  rail  road 
did  not  go  on.  Now  the  State  came  into  a  family  council  to 
furnish  means  to  complete  both  works ;  not  to  save  Washing- 
ton county  ?  Did  the  Legislature,  in  1835,  believe  or  not  that 
it  would  take  three  millions  of  dollars  to  accomplish  each  un- 
dertaking, and  then  give  a  million  of  dollars  to  Washington 
county?  Would  they  raise  the  money  for  that  county  ?  What 
to  be  done  with  it  when  raised?  How  to  be  applied?  There 
was  no  authority  to  apply  it  without  law.  The  money  could  be 
neither  distributed  nor  paid.  What  lawful  use  could  be  made 
of  it.  Washington  county  is  incorporated  for  political  objects; 
a  civil  institution  with  no  general  powers.  Did  Maryland  legis- 
lation put  it  into  her  power  to  arrest  the  work  of  improvement 
forever?  Did  it  make  a  contract  with  that  county  out  of  the 
power  of  the  Legislature  ?  II  out  of  the  State's  power  now,  it 
was  equally  out  of  her  power  one  day  after  the  passage  of  the 
law.  If  Washington  county  is  a  party,  and  had  an  interest  in 
that  contract,  she  had  it  from  the  acceptance  of  the  law. 

By  the  act  of  1825,  chap.  180,  aboard  of  public  works  was 
created.  It  was  the  parent  of  many  ills.  The  21st  section 
authorised  a  large  sum  to  drain  the  low  lands  on  the  Eastern 
Shore>  and  complete  plans  for  opening  the  navigation  of  cer- 
tain of  our  rivers  in  that  part  of  Maryland.  Who  ever  dreamed 
that  this  could  not  be  repealed  ?  A  grant  for  specific  improve- 
ments, specific  appropriations  for  specified  objects,  to  be  made 
by  officers  of  the  State.  The  Legislature  used  the  language 
of  contract.  The  faith  of  the  State  was  pledged.  If  possible 
to  give  validity  to  the  act,  the  State  seemed  bound  to  give  it, 
and  bound  to  hold  the  grant  exempt  from  legislative  control, 
53        v.12 


Digitized  by  VjOOQIC 


418  CASES  IN  THE  COURT  OF  APPEALS 

The  State,  use  of  W.  County,  tt.  B.  and  O.  R.  R.  Company.— 1842. 

and  the  counties  on  the  E.  S.  were  just  as  competent  in  that 
case  as  Washington  county,  under  the  act  of  1835,  to  demand 
it.     Yet  it  has  not  been  so  treated  at  any  time. 

By  the  act  of  1835,  the  Legislature  prescribed  a  route  for 
the  rail  road  company,  through  Cumberland,  Hagerstown  and 
Boonsborough.  It  was  made  the  duty  of  the  company  so  to 
locate  their  road  as  to  pass  through  all  those  points,  and  a 
failure  to  do  this  in  the  manner  provided  for  in  that  act,  for- 
feited one  million  of  dollars  to  W.  county.  Washington  county 
was  not  the  only  county  concerned  in  the  matter.  The  provi- 
sion is  more  extensive  than  her  territory,  and  hence  no  con* 
tract  for  her  benefit  peculiarly.  She  had  no  interest  in  the  Cum- 
berland part  of  the  road.  Now  to  have  avoided  Cumberland, 
would  just  as  effectually  have  fixed  the  forfeiture  as  passing  by 
W.  If  this  is  contract,  no  other  interpretation  can  be  given  to 
it.  You  must  consider,  and  comply  with  the  whole  law.  It 
is  the  whole  route  which  constitutes  the  prescribed  duty. 

After  a  minute  consideration  of  various  other  sections  of  the 
act  of  1835,  the  counsel  proceeded  to  inquire  to  whom  the  duty 
of  locating  the  road  through  the  places  designated  was  due. 
The  county  bad  no  right  to  prescribe  it.  The  franchise  exists 
only  by  virtue  of  the  sovereign  power  of  the  State.  It  was  so- 
vereign power  communicated  to  the  subject,  competent  to  make 
contract,  or  enter  into  the  stipulations  of  the  act.  The  whole 
error  in  the  argument  on  the  other  side  is,  in  supposing  the 
State  not  a  party  interested  in  the  performance  of  the  prescribed 
duty.  If  Washington  county  could  not  release,  the  State  could ; 
else  we  should  have  a  public  duty  without  the  power  of  modi- 
fication. Why  was  there  not  a  direct  forfeiture  to  Washington 
county?  She  was  capable  of  taking,  and  yet  it  was  not  given 
to  her.  Why  was  the  State  interposed?  If  the  duty  is  let  off, 
the  penalty  is.  The  million  forfeit  would  not  come  out  of  the 
coffers  of  the  rail  road  company.  Then  it  was  bankrupt  State 
aid  alone  could  maintain  her.  Washington  county,  it  is  said, 
comes  into  the  family  compact — family  councils.  For  what? 
To  get  her  payment  from  individual  stockholders?  No.  Their 
payment  was  to  come  out  of  Maryland;  out  of  the  three  millions 
which  the  State  then  proposed  to  give  the  company. 
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The  authority  of  a  sovereign  to  withdraw  a  gift  until  it  is 
actually  received,  is  settled  in  the  case  of  the  Canal  and  Rail 
Road Co.^GiUtf  J.  1.  U.  S.  vs.Morris,  10  Wheat.  301, 304. 

The  State  may  legislate  on  the  subject  of  remedies.  So  the 
right  of  arrest  is  under  State  control.  The  penalty  is  a  remedy 
for  the  performance  of  a  contract;  for  the  performance  of  such 
a  contract  as  existed  under  the  law  with  the  rail  road  company. 
4  Wheat.  200. 

The  destruction  of  a  penalty  does  not  affect  a  contract.  That 
remains  in  full  force  wherever  the  duty  to  perform  remains. 
There  may  be  acts  of  wrong,  accompanied  by  forfeiture,  recov- 
erable in  particular  modes.  The  modes  may  all  be  altered  with- 
out affecting  the  forfeiture.  Fines,  penalties  and  forfeitures  are 
often  the  readiest  mode  of  enforcing  laws,  and  if  the  right  to 
modify  them  at  discretion  is  abandoned,  government  is  stripped 
not  only  of  its  most  effective  powers  to  enforce,  but  also  of  its 
right  to  exercise  mercy.  The  power  of  mercy  exists  in  all 
civilized  countries.  If  it  exists  as  a  power,  it  must  be  in  the 
government,  as  a  government :  in  that  which  may  create  the 
forfeiture.  The  right  to  secure  performance  of  duty  is  clear ; 
it  as  part  of  the  one  sovereignty.  It  is  not  denied  that  govern- 
ment may  release  all  forfeitures,  and  yet,  though  this  is  a  for- 
feiture— so  called  in  terms — with  all  its  incidents,  the  argu- 
ment is  that  all  here  rests  upon  the  will  of  Washington  county. 
10  Wheat.  292. 

I  maintain  there  is  no  contract  here  which  Washington  coun- 
ty could  have  enforced  in  a  court  of  justice,  and  if  a  contract, 
the  power  of  Maryland  was  competent  to  change  it  in  this  case. 

Under  the  Constitution  of  the  United  States,  those  powers 
in  which  the  States  have  no  concurrence,  are  all  vested  in  the 
general  government.  There  are  also  cases  in  which  the  States 
share  the  power  with  the  United  States.  There  is,  however, 
a  large  mass  of  public  powers  not  touched  by  the  constitution 
of  the  general  government.  Usury,  gaming,  marriage.  All 
contracts  existing  under  the  State  laws,  are  regulated  at  the 
discretion  of  the  States.  What  contracts  shall  be  binding  is 
exclusively  between  the  States  and  their  own  citizens.  4 
Wheat.  629. 
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It  must  be  property  or  something  of  value,  which  the  party 
claiming  may  go  into  a  court  of  justice  to  enforce  as  a  right  of 
property,  or  claim  as  a  thing  of  value.  This  is  the  sort  of  con- 
tract covered  by  the  Constitution  of  the  United  States.  Could 
Washington  county  enforce  this  contract  in  that  aspect?  If  the 
act  of  1835  had  remained  in  one  sense,  it  might  have  been 
done  as  in  the  name  of  the  State.  Why  may  Maryland  sue; 
because  she  becomes  a  party  on  the  happening  of  the  contin- 
gency. Washington  county  could  not  sue  Maryland.  The 
distinction  is  as  between  the  obligation  of  a  contract,  and  the 
remedy  to  enforce  it.  Does  there  exist  a  contract  binding 
with  reference  to  the  general  law,  as  between  Washington 
county  and  the  State.  This  is  necessary,  a  consideration  is 
necessary  in  all  cases  of  contract.  The  mere  moral  underta- 
king is  not  the  subject  of  remedy.  Gifts  inter  vivos  are  not 
enforced  in  a  court  of  justice.    2  Gill  &  John.  208,  206. 

As  between  Washington  county  and  the  State,  there  was  no 
consideration,  no  duty  moved  from  the  one  to  the  other.  No- 
thing passed,  and  hence  no  contract  as  between  them  within 
the  Constitution  of  the  United  States. 

Was  there  a  consideration  in  fact  ?  Did  the  State,  by  the 
act  of  1835,  lose  dominion  over  the  subject,  by  which  the  mil- 
lion of  dollars  were  to  be  forfeited.  The  intent  was,  that  if  the 
route  specified  was  abandoned,  the  money  was  to  go  into  the 
Treasury.  The  forfeiture  is  to  the  State.  The  legal  domin- 
ion is  in  the  State.  So  the  legal  control.  Why  hot  payable  to 
Washington  county.  It  might  not  be  for  the  interest  of  the 
State,  that  the  original  route  should  be  followed. 

What  is  the  character  of  the  claim  between  the  State  and 
Washington  county?  Did  she  give  any  thing  forit?  Did  she  lose 
any  tljing  to  obtain  it  ?  There  was  a  time  when  loss  of  trade  and 
travel  was  a  cause  of  action,  but  not  so  now  in  such  cases  as 
this.  The  grant  is  founded  on  natural  love  and  affection.  The 
State  acts  as  parens  patrue.  It  is  a  gift  in  all  its  terms — rea- 
sons. No  consideration — no  contract.  The  stock  belonged 
to  the  State,  and  remained  with  her  until  after  the  period  of 
forfeiture.  The  Baltimore  and  OMo  Rail  Road  Company  could 
pijly  pay  to  the  State. 
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Is  the  form  of  the  grant,  by  act  of  Assembly,  so  conclu- 
sive that  its  consideration  cannot,  under  the  circumstance  of 
this  case,  be  enquired  into  ?  If  it  be  so,  how  have  various 
rights  been  waived  in  Maryland  as  to  rail  roads?  Turn  to  the 
pension  act;  resolutions  to  pay  for  services  rendered.  Who 
doubts  the  right  to  repeal,  whether  granted  in  the  form  of  an 
act  or  resolution  ?  The  acts  of  1785,  chap.  17,  and  1813,  chap. 
17,  were  passed  in  the  language  of  contract,  and  changed.  It 
is  of  no  consequence  about  the  form,  so  long  as  the  dominion 
remains  in  the  Slate,  and  though  in  form  contract,  yet  unexe- 
cuted.    The  State  may  change  it. 

Funds  for  free  schools  in  all  the  counties  of  the  State,  have 
been  modified  in  every  form  at  the  pleasure  of  the  Legislature, 
and  the  power  has  never  been  doubted.  1821  chap.  131,  sec. 
10.  1836,  chap.  220.  1837,  chap.  285.  So  of  the  surplus 
funds  set  apart  for  sinking  fund.  1832,  chap.  175,  sec.  9. 
1838,  chap.  390,  sec.  4.  1839,  chap.  33.  1839,  chap.  40.  The 
power  not  questioned,  though  not  expedient.  New  counties 
have  grown  up,  and  their  funds  have  been  distributed  anew  at 
the  pleasure  of  the  General  Assembly. 

Then  if  contract,  was  it  a  contract  out  of  the  legislative 
power,  because  of  the  Constitution  of  the  United  States? 

The  object  of  that  clause  was  not  to  grant  power.  It  is  a 
limitation  of  the  State's  power  over  contracts  but  in  one  par- 
ticular. No  binding  contract  can  be  interfered  with.  It  is, 
that  the  obligation  of  a  contract  shall  not  be  impaired.  The 
word  obligation  is  essentially  involved  in  this  consideration, 
that  contracts  may  be  touched,  modified,  impaired,  but  of  such 
as  creates  an  obligation  that  is  not  to  be  impaired. 

Who  is  a  party  to  this  supposed  contract?  Washington  coun- 
ty. What  sort  of  a  party  is  she?  She  is  an  agent  merely  to 
exercise  certain  conferred  powers.  Her  wants  are  public.  So 
of  her  objects.  They  co-exist  with  the  county.  The  inter- 
ference of  the  State  in  the  local  matters  of  her  counties,  are 
matters  of  history.  1650,  chap.  8.  1695,  chap.  13.  1773, 
chap.  10.    1748,  chap.  15.    1789,  chap.  29.    Resolutions  of 
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convention  of  1776.  1832,  chap.  312.  1826,  chap.  148.  At 
no  period  was  the  absolute  power  of  the  State  to  change  the 
counties  at  her  will  and  pleasure  doubted.  The  charter  of  W. 
county  might  be  annulled.  Then  this  suit  could  not  be  main- 
tained.    Where  is  the  limitation  of  this  power? 

What  are  its  qualifications  and  exceptions?  It  is  that  they 
cannot  interfere  with  the  prior  acquired  property  of  the  corpo- 
ration. This  is  true  in  some  respects,  though  it  is  only  to  be 
found  in  the  opinions  of  Judge  Story.    9  Cranch,  42. 

In  cases  of  mis-user  and  non-user,  the  Legislature  may,  un- 
der proper  limitations,  secure  the  property  for  the  use  of  those 
for  whom,  and  at  whose  expense  it  was  originally  purchased. 
This  is  all.  The  object  of  the  use  in  such  cases  is  local  as 
for  the  county.  4  Wheat.  663,  644,  668,  694,  695.  In  661 
the  doctrine  is  stated,  and  is  conclusive  of  this  case.  13  Wen- 
dell, 337.  1  Breeze,  315,  120.  Mi$souri  Rep.  238,  239. 
2  Peters,  411.   3  Peters,  389.    4  Peters,  503.    8  Peters,  100. 

John  Sergeant  in  reply — 

The  county  of  Washington  and  the  Baltimore  and  Ohio  Rail 
Road  Company  are  the  parties  in  interest  here.  By  the  act  of 
1829,  chap.  21,  sec.  3,  the  commissioners  of  that  county  are 
made  capable  to  sue,  and  hold  all  kinds  of  estate,  property 
and  effects.     See  also  the  4th  section. 

I  begin  with  the  act  of  1840,  chap.  260,  what  is  there  re- 
mitted, is  a  penalty  to  the  State. 

By  the  act  of  1837,  chap.  314,  sec.  4,  the  forfeiture  of  one 
million  of  dollars  under  the  act  of  1836,  is  "for  the  benefit  of 
Washington  county."  Now  this  is  not  the  penalty  released  by 
the  act  of  1840,  so  far  as  concerns  that  county. 

By  former  Legislatures  the  construction  of  the  B.  tf  O.  R. 
Road  was  deemed  an  injury  to  W.  county,  though  beneficial 
to  the  State  and  Baltimore,  and  hence  they  provided  this  ben- 
efit for  her.  The  million  of  dollars  was  introduced  into  the 
act  of  1835,  chap.  395,  seriously,  deliberately,  designedly,  by 
the  Legislature  and  Rail  Road  Company,  and  is  not  to  be 
treated  lightly.     It  was  plainly  promised  to  us  for  protection. 
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We  came  in  under  that  banner.  The  State  gave  us  a  right  to 
her  banner,  and  permission  to  use  it.  The  nature  of  the  ques- 
tion invests  it  with  the  greatest  dignity.  On  one  side,  the 
champion  is  the  Bail  Road  Company.  We  champion  the 
rights  of  the  citizen  and  of  the  Constitution  of  the  United 
States.  There  are  two  great  guaranties.  One  is  political;  the 
other  is  of  civil  rights.  Judicial  right  spreads  over  all  beings, 
whether  corporate  or  individual.  It  is  a  protection  from 
attainder,  and  ex  post  facto  laws;  and  of  the  great  moral 
rights  which  the  citizen  has  independent  of  political  regula- 
tions, by  force  of  the  law  of  contract.  What  is  meant  by 
contract?  It  is  not  defined.  The  law  of  contract  is  in  the 
heart  of  man.  He  knows  a  promise  is  made.  He  knows  he 
ought  not  to  break  it.  What  is  the  whole  business  of  life, 
except  political  arrangement  and  crime,  it  is  contract.  It  is 
all  contract.  To  do  or  not  do  a  particular  thing  as  promised, 
is  contract.  There  is  no  exception  in  the  prohibition  of  the 
Constitution  of  the  United  States*  We  do  not  mean  to  make 
a  moral  exception  in  that  instrument.  The  obligation  of  man 
to  man  is  to  be  preserved.  The  provision  in  the  Constitution 
of  the  U.  S.  is  as  extensive  as  contract,  express  or  implied. 
In  Fletcher  4*  Peck  was  a  case  of  implied  contract.  An  im- 
plied contract  not  to  resume  a  grant.  What  a  singular  over- 
sight it  would  have  been,  if  not  so.  The  inhibition  would  have 
been  nugatory.  Implied  contracts  arise  out  of  every  transac- 
tion between  human  beings.  Implied  contracts  to  pay.  So 
through  the  business  of  life,  it  is  occupied  with  implied  con- 
tracts. There  is  no  exception  either  of  thing  or  person.  What- 
ever can  make  a  contract  is  protected.  Can  any  repudiate  that 
instrument?  The  rule  is  universal  as  to  the  fruits  of  contract. 
If  it  sounds  in  penalty,  the  penalty  as  fruits,  may  be  recovered 
in  part  or  in  the  whole.  It  is  no  answer  to  the  Constitution 
of  the  United  States  to  say,  that  this  sum  claimed  is  penalty. 
Is  it  due  by  contract?  This  is  the  great  guaranty  in  the  Con- 
stitution. Valid  contracts,  and  an  independent  judiciary,  shed 
a  mass  of  happiness.  In  a  despotic  government  these  are  not 
tolerated.   The  safety  is  in  an  independent  judiciary.    It  has 
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no  power  to  annoy,  it  has  hardly  the  power  of  self-defence. 
But  it  dispenses  the  duties  and  obligations  of  contract,  and  so 
enforces  the  Constitution. 

Courts  of  justice  are  obliged  to  enforce  the  law.  They  have 
no  choice.  If  entitled  they  will  give  the  claim.  If  not  a  con- 
stitutional claim,  or  the  law  of  doubtful  application,  it  must  be 
a  bona  fide  doubt;  not  a  doubt  hunted  up  or  searched  after:  none 
of  that.  The  courts  are  to  examine  calmly  and  fairly.  If  a 
real  doubt  exists,  the  courts  have  nothing  to  do  with  the  con- 
sequences. What  consequences  are  more  fearful  than  arbitrary 
power  ?  Better,  far,  that  all  rail  roads  should  be  torn  up — all 
canals  destroyed — better  that  we  should  go  back  to  our  ances- 
tors, than  under  color  of  good,  we  should  do  deliberate  wrong. 
The  argument  for  doing  good  from  necessity  has  sometimes  pre- 
vailed in  all  countries.  It  has  established  arbitrary  power, 
armies,  navies  and  conscripts,  and  spread  ruin  over  many  lands. 

A  Constitution  is  a  blessing  and  protection  to  the  rights  of 
mankind.  Let  us  not  forget  we  have  this  blessing.  Every 
deviation  from  it  has  a  tendency  to  wrong.  The  courts  must 
protect  the  clause  which  preserves  contracts,  liberally  in  favor 
of  civil  rights,  not  pair  it  down  until  nothing  is  left.  It  is  for 
all  the  people,  like  the  bounties  of  Providence  for  the  good  or 
evil — just  or  unjust — let  no  man  intercept  it.  Give  it  a  free 
course.  Let  it  be  appreciated  by  all.  It  is  not  a  political  regu- 
lation. It  is  far  above  any  such.  The  right  of  appeal  con- 
trols it.  Suppose  it  may  destroy  a  road?  There  are  instru- 
ments of  destruction  not  so  intended,  but  built  for  good.  It 
may  be,  that  all  other  towns  than  Baltimore  may  be  destroyed. 
Many  incalculable  losses  may  come.  What  then  ?  is  the  road 
to  be  stopped.  The  question  may  come,  who  is  to  be  drowned — 
you  or  I  ?  Then  comes  the  law  of  self-defence  with  its  con- 
sequences. 

The  distinctions  we  contend  for  arise  on  the  whole  instru- 
ment. Security  from  crime  may  be  provided  for,  but  contracts 
are  not  to  be  impaired.  Crime  is  left  to  the  State  without  other 
exception.  But  contract  is  without  her  power,  has  no  excep- 
tion, else  the  State  power  had  been  unlimited.  What  sounds  in 
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contract  is  also  sacred.  Contracts  are  to  be  fairly  construed 
according  to  the  intent  of  the  parties ;  as  what  an  act  means, 
or  is  fairly  understood  to  mean.  Then  here  there  is  something 
to  be  released,  an  outstanding  something.  There  is  an  evil 
tendency  abroad  in  relation  to  contracts,  against  which  a  moral 
sanction  ought  to  be  applied.  TJiis  is  the  moment  when 
"Ease  would  retract,  vows  made  in  pain, 
Pain  would  retract,  vows  made  in  ease." 

Repudiation  is  the  ugliest  word  in  our  language.  Even 
the  power  of  Congress  is  not  decided  as  to  vested  rights. 

The  Supreme  Court  has  exclusive  jurisdiction  over  consti- 
tutional questions.  Therefore  its  authority  is  to  give  law  on 
this  subject.  On  local  laws  it  defers  to  this  Honorable  Court. 
But  as  to  the  Constitution  and  Treaties,  that  court  has  the  con- 
servative power. 

Does  the  act  of  1840  impair  the  obligation  of  contract?  If 
it  does,  it  is  void.  Void  to  that  extent,  no  further.  It  may 
be  good  in  part  and  bad  in  part.  If  the  act  merely  gives  up 
State  rights,  it  is  valid.  If  it  does  what  is  imputed  to  it,  it 
is  void.  The  penalty  spoken  of  in  1840  is  not  in  the  original 
law.  It  speaks  of  a  penalty  to  the  State,  and  not  of  one,  for 
the  use  of  the  county. 

By  the  settled  rules  of  construction,  unjust  consequences  are 
to  be  avoided  if  possible;  and  crime,  by  assent,  by  adoption,  is 
a  new  idea. 

The  criminal  power  of  a  State  is  without  control.  It  is 
plenary.  What  is  its  nature?  It  does  not  act  by  contract.  It 
imposes  proprio  vigore.  Crime  does  not  exist  by  agreement 
to  contract  and  be  punished,  but  is  compulsory.  There  can 
be  no  agreement  to  do  a  public  wrong.  This  is  void.  Indi- 
vidual will  makes  a  contract  between  individuals.  Corpora- 
tions must  be  alive  to  the  law  of  the  land  and  measure  of  jus- 
tice. The  character  of  the  party  is  immaterial.  The  State 
may  contract.  So  of  the  county  and  the  company.  The  act 
of  1835  authorised  Washington  county  to  contract.  It  con- 
ferred on  her  the  power  to  become  a  party  to  this  contract.    The 
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State  and  the  rail  road  company  put  her  there,  and  hence  the  act 
must  be  expounded  most  favorably  to  Washington  county. 

Whatever  will  make  a  contract  with  individuals,  will  also 
make  one  with  corporations,  being  within  the  scope  of  their 
charter.  The  rules  are  the  same  as  respects  parties.  Here 
are  parties  all  competent  to  contract.  The  consent  given  under 
the  act  of  1835,  was  by  all  the  corporators  in  the  rail  road. 
They  were  authorised  to  act  by  that  law.  The  whole  power 
of  the  corporation  was  exerted. 

The  first  party  in  point  of  order  was  the  State.  She  may 
contract  within  constitutional  limits.  She  has  as  much  power 
as  any  ordinary  corporation.  This  power  is  not  derived  from 
the  Constitution.  It  is  a  moral  power.  There  is  a  distinct 
independent  capacity  to  legislate  and  to  contract.  The  power 
of  legislation  is  in  the  people.  It  is  given  to  a  majority.  It 
is  an  artificial  power  by  a  grant  conferred.  Nature  does  not 
grant  the  power  of  legislation.  Power  is  sagacity,  strength 
and  wisdom.  Hence  ten  men  more  powerful  than  ninety.  We 
substitute  an  artificial  for  a  natural  rule  where  all  are  equal. 
The  power  to  contract  may  lodge  with  the  political  power,  as 
in  the  case  of  treaties,  though  not  necessarily  so.  To  contract 
is  a  moral  power.  Hence  law  may  be  altered,  but  contracts 
cannot  be,  but  by  the  judgment  of  a  court  of  competent  juris- 
diction or  by  agreement.  The  contract  and  the  rights  under 
it  are  the  same.  The  forum  to  enforce  is  immaterial;  where  a 
third  interest  arises  no  two  can  dissolve,  though  they  did  create 
the  obligation.  It  is  admitted,  the  county  may  take  and  hold. 
Then  as  to  the  million,  it  is  asked,  what  is  to  be  done  with  it? 
The  county  was  to  have  it  by  law — by  the  authority  of  the 
State,  and  with  the  consent  of  the  company.  Can  the  compa- 
ny then  escape  from  its  recovery?  Such  is  the  contract.  You 
will  not  resume  it.  This  is  an  inference  of  justice.  What  is 
to  be  done  with  the  fruits  of  the  suit,  is  a  subsequent  question, 
and  we  need  not  deal  with  it.  That  question  was  not  con- 
sidered when  the  law  was  passed. 

The  assignor  of  a  bond  cannot  defeat  his  grant.  A  contract 
of  A  with  B,  for  the  use  of  C.    What  is  the  light?    Where  is 
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the  equity?  In  C,  who  has  the  beneficial  interest.  There  was 
a  subject  matter  for  acontract,  and  mutual  equivalents.  In  a 
legal  sense,  an  act  of  a  Legislature  may  be,  or  may  become 
a  contract.  Then  when  is  an  act  a  contract  ?  When  it  is  pro- 
posed by  one,  and  accepted  as  proposed  by  the  other.  Then 
it  is  a  contract,  and  does  not  rest  on  the  criminal  jurisprudence 
of  the  county  to  enforce  its  obligations.  The  breach  is  civil  in 
its  nature.  The  forfeiture  is  civil.  To  enforce  it,  a  contract 
is  counted  upon.  In  a  certain  event  the  forfeiture  accrues.  The 
breach  is  non-payment.     Debt  and  damages  are  recovered. 

An  act  may  operate  per  se,  or  by  means  of  the  accep- 
tance of  another  party.  Private  charters  are  contracts.  The 
Legislature  may  grant  or  refuse  them.  Why  are  they  beyond 
the  reach  of  the  Legislature?  Because  they  are  contracts.  They 
may  be  charters  for  public  purposes,  as  for  education,  where 
the  spread  of  a  good  thing  is  a  good  principle.  9  G.  §•  /.  395. 

Constitutional  alterations  in  contracts  are  by  agreement, 
consent,  mutual  agreement.  One  cannot  be  compelled  to  be- 
come a  corporator.  Hence  a  charter  and  its  supplements  are 
all  contracts.  This  act  is  in  form  a  contract.  What  is  the  im- 
port of  the  paper  deposited  with  the  State?  It  is  the  bond  of 
the  company  to  fulfil  the  act  of  1835,  and  all  its  stipulations. 
This  is  contract,  and  it  is  so  by  universal  law.  Correspon- 
dence to  and  fro  in  commerce  makes  contract.  This  necessity 
exists  every  where  by  implication.  The  most  important  con- 
tracts are  made  by  assent,  and  though  not  in  language,  yet  by 
assent.  The  secret  power  behind  which  a  party  shelters  him- 
self, and  thus  becomes  false  to  his  pledge,  we  call  by  bad 
names.  He  who  alleges  that  he  has  a  reserved,  undisclosed 
equity,  fails  in  a  court  of  justice.  No  such  reservation  is  per- 
mitted. The  acceptance  is  co-extensive  with  the  offer.  Each 
provision  becomes  matter  of  contract.  They  have  sealed  this 
with  their  corporate  seal.  No  power  exists  to  alter  it,  and  you 
will  award  it  to  us  without  the  act  of  1840.  Two  parties  have 
undertaken  to  alter  the  contract.  The  third  was  absent.  The 
absent  has  been  presumed  to  be  in  the  wrong.  Suppose  a  do- 
nor was  to  transfer  property  to  himself  for  the  use  of  his  child. 
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This  is  perfected,  and  Chancery  would  uphold  it.  So  here. 
All  is  done  that  was  required  to  be  done  under  the  act  of  1835. 
A  million  for  Washington  county,  not  for  the  State,  nor  forher 
use.  The  act  is  conclusive  evidence  that  it  could  not  be 
passed  without  this  provision.  In  substance,  a  contract  in 
which  what  is  done,  could  not  be  done  by  the  Legislature, 
except  through  the  medium  of  contract.  It  could  not  have  so 
bound  the  company.     Assent  gives  it  all  its  efficiency. 

The  act  of  I84(fis  an  ex  post  facto  law,  and  void. 

The  duty  under  the  act  of  1835  is  a  prescribed  duty,  with 
a  license  on  terms  to  take  another  direction.  The  injury  is  to 
Washington  county,  so  is  the  act.  Compensation  should  be 
made  then.  There  is  nothing  new  in  this.  It  is  a  legal  and 
appreciable  consideration. 

If  the  act  does  not  mean  this,  what  does  it  mean?  I  propose 
to  give  it  a  serious  construction  and  its  true  signification.  It 
is  said  to  be  all  for  the  State.  That  the  county  is  a  creature 
of  the  State.  Then  why  not  so  said?  It  is  said  the  reserved 
power  of  the  State  does  the  act  complained  of.  It  is  not  re- 
served in  the  act.  None  of  the  acts  so  declare,  but  on  the 
contrary.  Justice  cannot  remove  this  away  by  force ;  power 
may.  If  the  State  can  release  the  sum,  then  how  for  the  bene- 
fit of  Washington  county  ?  She  is  sure  of  being  taxed.  Sure 
of  damages  from  a  different  construction  of  the  road.  But  is 
that  what  was  meant?  The  plain  import  of  the  words,  for  the 
use,  cannot  be  broken  down.  The  argument  which  destroys 
this  law  is  repudiation.  It  escapes  the  plain  justice  of  the  law. 
Once  go  wrong,  and  there  is  no  end  of  the  error.  As  respects 
the  State  this  is  not  a  judicial  question,  but  a  political  one,  and 
of  a  fluctuating  character.  We  hold  on  to  the  impartial  admin- 
istration of  justice. 

The  terms  of  the  law  are  to  be  construed  according  to  their 
appropriate  and  legal  sense.  It  is  contrary  to  all  rules  to  im- 
ply what  is  fatal  to  the  contract.  You  may  imply  all  that  is 
essential  to  give  it  effect.  So  in  an  executory  contract.  An 
inconsistent  proviso  in  the  body  of  an  act  is  void.  Those  terms 
had  a  settled,  legal  meaning.     All  so  understood  them.     The 


Digitized  by  VjOOQIC 


OF  MARYLAND.  429 


The  State,  uee  of  W.  County,  w.  B.  and  O.  R.  R.  Company.— 1842. 

company  may  not  now  urge  any  other  construction.  The  con- 
tract is  not  less  valid  because  under  seal.  Its  object  is  to 
maintain  the  truth  of  the  case.  The  State  has  none  of  the 
properties  of  a  trustee — none  of  his  rights.  Has  no  control- 
ing  power.  Is  only  a  quasi  trustee.  She  is  merely  to  facili- 
tate a  recovery.  This  is  the  whole  trust.  It  is  like  the  use 
of  real  estate  in  trusts  of  modern  creation.  The  trustee  is  not  to 
interpose  any  hindrance.  By  assignment  of  a  chose  in  action, 
you  may  use  the  assignor's  name,  and  the  law  will  protect  you. 
The  right  to  the  beneficial  interest  gives  the  right  to  use  the 
name. 

The  person  named  in  a  contract  is  the  party  to  it.  The 
State  is  bound  to  make  a  special  act  for  the  use  of  the  money. 
So  of  infants  and  femes  covert.  A  deposit  made  for  the  benefit 
of  the  latter,  with  the  concurrence  of  her  husband,  can  he  take 
her  property  from  her?  The  disability  of  coverture  removed, 
she  will  take  it.  Suppose  Washington  county  cannot  use  it. 
Still  it  is  hers,  and  this  does  not  affect  the  right. 

Before  the  act  of  1840,  how  would  the  State  have  counted 
upon  a  breach  of  contract  ?  Not  in  criminal  penalty.  The  State 
could  not  prevent  the  recovery  of  the  money.  If  the  State 
cannot  recover  now,  what  hinders  it  but  the  act  of  1840. 
If  it  hinders,  it  impairs  the  obligation  of  contract.  There  is  no 
other  bar.  Then  that  act  is  void.  The  argument  terminates 
here,  unless  the  Legislature  may  extinguish  or  destroy  the  con- 
tract Then  the  Constitution  must  give  way,  and  be  open  to  a 
new  interpretation. 

It  is  a  hard  bargain  to  fulfil  on  their  part,  now  they  have 
got  all  they  wanted.  The  hardness  of  a  bargain  does  not  re- 
peal the  contract,  a  civil  contract.  Judgment  is  not  a  contract. 
It  is  in  invitum.  It  is  not  a  case  between  public  and  private 
charters.  It  is  not  a  case  of  chartered  rights.  A  public  corpo- 
ration may  contract,  may  have  property  in  possession  and  in 
action,  maybe  plundered  of  its  rights,  and  if  so  with  impunity, 
not  secure  in  its  puichases. 

It  is  said  the  county  was  created  by  the  State,  and  therefore 
it  follows,  that  its  contracts  may  be  violated.     This  I  call  a 
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non-sequitur.  Its  contracts  are  like  other  contracts  while  it 
exists,  and  none  can  say  the  contracts  are  void.  9  Oranch, 
994.    16  Mass.  84. 

If  the  charter  be  altered  or  taken  away,  does  the  county  lose 
its  property?  What  follows?  It  is  not  to  be  presumed  the 
Legislature  will  so  act. 

Where  a  tiust  is  formed  and  a  c.  q.  t.>  the  law  will  furnish 
trustees. 

What  is  granted  for  the  use  of  a  county  is  for  the  corpora- 
tors, its  inhabitants.  Here  the  proposition  is  to  take  the  grant 
from  them  and  give  it  to  the  rail  road  company. 

The  power  of  Congress  over  penal  statutes  bears  no  resem- 
blance to  it.  The  repeal  of  a  criminal  statute  discharges  the 
penalty,  because  it  arises  upon,  from  the  statute.  These  are 
not  questions  of  contract. 

The  State  may  set  aside  crimes,  has  a  power  over  remedies, 
but  cannot  touch  a  contract.  To  destroy  all  remedy  where  a 
debt  subsists,  is  wrong. 

This  is  a  release  of  a  debt  and  a  dismissal  of  a  suit.  The 
government  of  the  United  Slates  may  impair  the  legal  contract, 
but  it  leaves  the  equitable  one.  So  it  is  not  destroyed  as  long 
as  the  equity  remains  in  force. 

Stephen,  J.,  delivered  the  opinion  of  this  court. 

This  is  an  action  of  debt,  instituted  in  the  name  of  the  State 
of  Maryland,  for  the  use  of  Washington  county,  to  recover  the 
sum  of  one  million  of  dollars,  claimed  by  the  county  from 
the  Baltimore  and  Ohio  Rail  Road  Company,  for  an  alleged 
violation  of  contract  contained  in  one  of  the  provisions  of  its 
charter. 

In  bar  of  any  recovery  in  this  suit,  the  appellee  has  pleaded, 
that  nothing  is  due  to  the  county ;  and  also,  the  act  of  Assem- 
bly annulling  the  obligation  and  releasing  the  forfeiture,  in 
virtue  of  which  the  said  sum  of  money  is  alleged  to  be  due. 

The  controversy  between  the  parties  is  one  of  considerable 
magnitude,  not  only  as  regards  the  sum  involved  in  the  litiga- 
tion, but  on  account  of  the  aspect  it  has  assumed,  as  a  ques- 
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tion  involving  grave  considerations  of  constitutional  law.  The 
case  has  been  argued  with  great  legal  learning  and  ability  by 
the  distinguished  counsel  employed  to  advocate  the  cause  of 
the  respective  parties,  and  the  court  have  derived  no  small  de- 
gree of  assistance  in  coming  to  the  result  at  which  they  have 
arrived,  from  the  light  which  has  been  shed  upon  the  subject 
in  the  course  of  the  discussion. 

On  the  part  of  the  appellant,  it  has  been  treated  in  the  course 
of  the  argument  as  a  clear  case  of  contract,  covered  by  a  con- 
stitutional sanction,  and  therefore  inviolable  by  legislative  in- 
terference ;  on  that  of  the  appellee,  it  has  with  a  confidence 
seemingly  and  no  doubt  really,  equally  sincere,  been  treated 
as  a  clear  case  of  penalty,  and  therefore  subject  to  legislative 
control,  and  free  from  constitutional  difficulty. 

We  have  considered  with  that  care  and  attention  which  the 
importance  of'  the  subject  demanded,  the  arguments  which 
have  been  urged  on  both  sides  of  the  question,  and  have  come 
to  the  conclusion  that,  according  to  the  true  construction  of 
the  act  of  the  Legislature  from  which  the  controversy  has  arisen, 
it  is  not  a  case  of  contract,  the  obligation  of  which  has  been 
impaired  by  legislative  interference,  but  a  case  of  penalty,  and 
therefore  subject,  as  to  its  enforcement,  to  the  will  and  plea- 
sure of  the  Legislature.  It  is  a  rule  in  the  exposition  of  statutes, 
that  the  will  of  the  Legislature  is  to  be  regarded,  and  to  be 
carried  into  effect,  so  far  as  they  keep  within  the  limits  pre- 
scribed to  them  by  the  Constitution  or  fundamental  law,  and  in 
ascertaining  such  will  or  intention,  the  well  established  rule  is, 
that  "if  divers  statutes  relate  to  the  same  thing,  they  ought  to 
be  all  taken  into  consideration  in  construing  any  one  of  them." 
For  this  principle,  see  6  Bacon's  Abr.  382.  And  *o  far  has  this 
rule  been  carried,  that  it  is  held  to  apply,  although  one  of  them 
may  have  expired.  For  which  doctrine,  see  also  the  same  book, 
383,  where  it  is  said — "it  is  a  rule  in  the  construction  of 
statutes,  that  all  which  relate  to  the  same  subject,  notwith- 
standing some  of  them  may  be  expired,  or  are  not  referred  to, 
must  be  taken  to  be  one  system,  and  construed  consistently." 
Adopting  this  rule  in  the  case  now  before  this  court,  as  a  legi- 
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timate  test  or  standard  by  which  to  indicate  the  legislative 
mind,  we  think  the  inference  will  be  found  to  be  well  war- 
ranted, that  the  duty  imposed  upon  the  appellee  of  locating  the 
road  through  Cumberland,  Hager&town  and  Boonsborough,  was 
intended  to  be  enforced,  not  by  the  obligation  of  contract,  but 
by  the  sanction  of  penalty  alone.  The  language  of  the  5th  sec- 
tion  of  the  act  of  1835,  chap.  395,  is  as  follows :  "and  it  is 
hereby  declared  to  be  and  made  the  duty  of  the  said  company 
to,  and  they  shall  so  locate  and  contruct  the  said  road,  as  to 
pass  through  each  of  the  said  places;"  "Provided,  that  if  the 
said  Baltimore  and  Ohio  Rail  Road  Company  shall  not  locate 
the  said  road  in  the  manner  provided  for  in  this  act,  then  and 
in  that  case  they  shall  forfeit  one  million  of  dollars  to  the  State 
of  Maryland,  for  the  use  of  Washington  county."  It  is  another 
well  settled  rule  in  the  construction  of  a  statute,  that  "the 
words  are  to  be  taken  in  their  natural  and  ordinary  significa- 
tion and  import,  and  if  technical  words  are  used,  they  are  to 
be  taken  in  a  technical  sense."    1  Kent's  Com.  462. 

Applying  these  principles  of  interpretation  to  the  case  be- 
fore us,  and  we  think  the  conclusion  is  well  warranted,  that 
penalty  and  not  contract  was  in  the  contemplation  of  the  Legis- 
lature when  they  enacted  the  fifth  section  of  the  act  of  1835, 
upon  which  this  suit  has  been  instituted,  in  case  of  non-com- 
pliance with  the  requirements  of  the  law,  the  company  is  to 
forfeit  one  million  of  dollars  to  the  State,  for  the  use  of  Wash- 
ington county.  The  term  forfeit,  in  common  parlance,  strongly 
implies  penalty,  and  such  appears  to  be  the  import  ascribed  to 
it  by  lexicographers  of  the  highest  respectability,  in  giving 
with  precision  and  accuracy,  the  meaning  of  our  language. 
Mr.  Webster  defines  the  word  forfeit  to  be  that  which  is  for- 
feited or  lost  by  neglect  of  duty,  or  in  other  words,  a  fine,  a 
mulct,  a  penalty.  The  language,  moreover,  is  not  that  of  con- 
vention or  contract,  but  is  mandatory  in  its  character.  It  is  the 
language  of  the  creator  to  (he  creature,  enjoining  a  duty  to  be 
performed,  and  imposing  a  penalty  or  forfeiture  for  disobedi- 
ence or  neglect.  It  is  therefore,  we  think,  in  every  view  and 
aspect  under  which  it  could  be  considered,  penal  and  not  con- 
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ventional,  according  to  its  sound  and  true  interpretation.  In 
this  sense  it  appears  to  have  been  understood  by  the  Legisla- 
ture when  they  passed  the  act  of  1840,  chap.  260.  In  that 
act  they  say,  "that  so  much  of  the  5th  section  of  the  act  of 
1835  as  makes  it  the  duty  of  the  Baltimore  and  Ohio  Rail  Road 
Company  to  construct  the  said  road  so  as  to  pass  through 
Hagerstovm  and  Boonsborough,  be  and  the  same  is  hereby  re- 
pealed; and  that  the  forfeiture  of  one  million  of  dollars  reserved 
to  the  State  of  Maryland  as  a  penalty,  in  case  the  said  Balti- 
more and  Ohio  Rail  Road  Company  shall  not  locate  the  said 
road  in  the  manner  provided  for  in  that  act,  be  and  the  same 
is  hereby  remitted  and  released ;  and  any  suit  instituted  to  re- 
cover the  same  sum  of  one  million  of  dollars,  or  any  part  thereof, 
be  and  the  same  is  hereby  declared  to  be  discontinued  and  of 
no  effect."  In  this  law,  the  forfeiture  to  the  State  is  emphati- 
cally termed  a  penalty,  imposed  for  not  locating  the  road  as 
prescribed  by  the  act  of  1835,  and  although  the  right  of  ex- 
pounding laws  belongs  to  a  different  department  of  the  govern- 
ment, and  is  not  embraced  within  the  sphere  of  the  legislative 
power,  still  the  sense  of  the  Legislature  upon  the  subject  of 
laws  enacted  by  themselves,  when  of  doubtful  import,  is  a  cir- 
cumstance not,  we  think,  entirely  to  be  disregarded.  In  speak- 
ing of  the  rule  that  several  acts  in  pari  materia,  and  relating  to 
the  same  subject,  are  to  be  taken  together  and  construed  as 
one  system,  Chancellor  Kent  says — "the  object  of  the  rule  is 
to  ascertain  and  carry  into  effect  the  intention ;  and  it  is  to  be 
inferred,  that  a  code  of  statutes  relating  to  one  subject,  was 
governed  by  one  spirit  and  policy,  and  was  intended  to  be  con- 
sistent and  harmonious  in  its  several  partsand  provisions."  See 
1  Kent'i  Com.  463,  464.  Much  stress  was  laid  in  the  course 
of  the  argument  upon  the  first  section  of  the  act  of  1835,  which 
requires  the  assent  of  the  company  to  the  provisions  of  that 
law,  as  indicating  that  the  fifth  section  should  be  construed  to 
operate  as  contract,  and  not  as  penalty.  The  term  assent, 
mentioned  in  that  section,  it  was  said,  is  a  word  peculiarly 
appropriate  to  contract,  and  not  to  penalty  or  forfeiture.  This 
is  certainly  true  as  a  general  proposition,  and  need  not  be  con- 
55        v.12 
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troverted  to  elude  or  avoid  the  force  of  the  argument  upon  the 
present  occasion.  The  assent  of  the  company  was  essential  to 
give  to  the  law  a  binding  and  obligatory  force;  the  principle 
being  well  settled,  that  an  act  or  charter  of  incorporation  is  no* 
thing  more  than  an  offer  until  consummated  by  acceptance,  and 
in  that  sense  and  for  that  purpose  it  was  manifestly  used  in  the 
first  section  of  the  act.  It  was  assented  to  in  that  sense  alone 
which  it  ought  to  receive,  according  to  its  sound  and  genuine 
interpretation ;  and  to  give  to  the  term  a  different  import,  would 
be  a  perversion  of  the  purpose  for  which  it  was  adopted.  As 
a  further  proof  that  the  fifth  section  ought  to  bf  construed  as 
creating  a  penalty  and  not  contract,  it  may  be  useful  to  refer 
to  the  ninth  section  of  the  same  act,  where  the  language  of  con- 
tract is  clearly  and  unequivocally  adopted.  The  terms  there 
used  are  peculiarly  appropriate  for  that  purpose,  and  are  so 
expressive  or  significative  of  that  intent,  as  to  leave  not  a 
shadow  of  doubt  upon  the  subject.  The  expression  there  used, 
"stipulate,  agree  and  bind  the  said  company,"  speak  a  lan- 
guage too  explicit  to  be  misunderstood,  and  remove  every 
shadow  of  doubt  as  to  the  intent.  Now  is  this  the  only  in- 
stance in  which  the  Legislature  have  spoken  an  unequivocal 
language,  when  they  intended  to  bind  the  company  by  the  so- 
lemnities or  obligation  of  contract.  In  the  third  section  of  the 
act  of  1827,  chap.  104,  expressions  of  similar  import,  are 
carefully  used  to  create  the  obligations  of  contract  instead  of 
penalty;  and  that  too  in  relation  to  the  same  subject,  as  the 
one  embraced  by  the  fifth  section  of  the  act  of  1835,  out  of 
which  this  controversy  has  arisen,  and  if  it  was  designed  to 
deal  with  the  company  in  the  same  manner,  and  to  impose 
upon  them  the  same  duties  and  obligations,  to  be  fulfilled  un- 
der a  similar  responsibility  in  the  5th  section  of  the  act  of  1835, 
it  is  difficult  to  conceive,  why  the  appropriate  language  to 
execute  that  intent  was  abandoned,  and  terms  of  more  equivo- 
cal import  adopted.  In  the  third  section  above  refered  to,  af- 
ter specifying  certain  conditions,  upon  the  performance  of 
which,  the  Treasurer  should  be  authorised  to  subscribe  on  be- 
half of  the  State,  the  Legislature  insert  the  following  proviso : 
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"And  provided  also,  that  the  President  and  Directors  of  the 
said  company  shall  agree  so  to  locate  said  road,  that  it  shall 
go  to,  or  strike  the  Potomac  river  at  some  point  between  the 
month  of  the  Monocacy  river  and  the  town  of  Cumberland,  in 
Allegany  county,  and  that  it  shall  go  into  Frederick,  Washing- 
ton and  Allegany  counties;  and  provided  also,  before  such 
subscription  is  made,  the  President  and  Directors  of  the  said 
company  shall,  in  writing  to  be  approved  by  the  Attorney  Gene- 
ral, bind  the  said  company  to  allow  the  State  to  subscribe  for 
the  remaining  five  thousand  shares  on  the  same  terms,  at  any 
time  during  the  session  of  the  next  General  Assembly."  Here 
it  is  not  made  the  duty  of  the  company  to  locate  the  road  in  a 
particular  direction,  under  a  forfeiture  for  non-performance  or 
neglect,  as  in  the  5th  section  of  the  act  of  1835;  but  in  the 
language  of  contract,  they  are  made  to  agree  so  to  locate  it, 
that  it  shall  go  into  Frederick,  Washington  and  Allegany  coun- 
ties, and  in  reference  to  the  State's  right  of  future  subscription, 
it  is  still  more  apparent  with  what  anxious  solicitude  the  solem- 
nities and  binding  efficacy  of  contract  are  preserved  in  the 
same  section ;  upon  that  subject,  the  company  was  to  be  bound 
by  a  written  instrument,  which  was  not  to  be  deemed  satisfac- 
tory until  it  had  received  the  sanction  of  the  law  officer  of  the 
State.  It  is  moreover  to  be  observed,  that  when  at  a  subse- 
quent period,  it  was  found  necessary,  in  consequence  of  a  con- 
flict of  route  with  the  canal  company,  to  release  conditionally 
the  rail  road  company  from  their  contract,  as  entered  into  by 
the  act  of  1827,  the  law  by  which  they  were  discharged,  holds 
the  same  language,  and  speaks  of  it  as  a  condition  or  agree- 
ment from  which  they  were  released. 

If  then,  the  duty  imposed  by  the  5th  section  of  the  act  of 
1835,  was  intended  to  be  enforced  by  penalty,  and  not  by  con- 
tract, the  next  question  to  be  considered  is,  were  the  Legisla- 
ture competent  to  release  the  penalty  in  the  manner  they  have 
done,  by  the  act  of  1840,  chap.  260?  In  the  exercise  of  such 
a  jurisdiction,  the  Legislature  are  restained  by  no  constitutional 
prohibition.  The  releasing  act  could  not  be  deemed  an  ex 
post  facto  law  in  the  sense  of  the  Constitution,  nor  could  it  be 
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considered  as  impairing  the  obligation  of  a  contract;  indeed  it 
was  not  attempted  to  be  impugned  upon  either  of  these  grounds 
in  the  course  of  the  argument,  but  was  exclusively  assailed 
upon  the  ground  that  the  act  of  1835  provided  for  a  case  of 
contract,  and  not  penalty;  and  that  therefore,  the  act  of  1840 
was  a  violation  of  the  constitutional  inhibition,  forbidding  the 
State  Legislatures  from  passing  any  law  impairing  the  obliga- 
tion of  contracts.     The  money  being  forfeited  to  the  State  as 
a  penalty  for  the  use  of  Washington  county,  one  of  the  con- 
stituent elements  of  the  State,  the  Legislature  had  an  unques- 
tionable right  to  remit  it.     Washington  county  is  an  integral 
part  of  the  State,  or  portion  of  the  body  politic,  and  the  money, 
if  received  by  her,  would  belong  to  her  as  public  property  in 
her  public  political  capacity,  to  be  applied  exclusively  to  the 
public  use.     As  a  county,  she  stands  to  the  State  in  the  rela- 
tion of  a  child  to  a  parent,  subject  in  all  respects  to  its  juris- 
diction and  power,  as  well  as  entitled  to  the  benefits  of  its  fos- 
tering care  and  protection.     As  a  member  of  the  political  fami- 
ly, she  has  a  right  to  participate  in  the  legislative  councils  of 
the  country ;  but  the  will  of  the  majority,  when  expressed,  ac- 
cording to  the  forms  of  the  constitution,  is  binding  and  obliga- 
tory upon  her,  and  to  that  will,  as  the  rule  of  her  conduct,  she 
is  bound  to  submit  with  becoming  deference  and  respect.  Seve- 
ral instances  were  referred  to  in  the  course  of  the  argument, 
where  it  appears  that  a  similar  jurisdiction  has  been  exercised 
by  some  of  our  sister  States,  but  it  is  deemed  unnecessary  more 
particularly  to  refer  to  them.     If  then  the  act  of  1840,  releas- 
ing the  penalty,  was  a  legitimate  exercise  of  power,  and  it  was 
within  the  constitutional  competency  of  the  Legislature  to  pass 
it,  what  was  the  effect  of  that  law  upon  the  rights  of  the  plain- 
tiff, as  to  the  further  prosecution  of  her  suit,  and  did  it  operate 
to  bar  the  recovery  of  the  penalty  which  was  remitted  by  it? 
Upon  that  part  of  the  case  we  think  no  doubt  can  be  enter- 
tained, as  all  the  authorities  referred  to  seem  to  speak  one  uni- 
form language  upon  the  subject;  they  all  agree  that  no  penal- 
ty incurred  during  the  continuance  of  a  law,  can  be  enforced 
after  its  expiration  or  repeal,  without  a  saving  clause  or  some 
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special  provision  to  that  effect.  In  1  Kent's  Com.  465,  the 
principle  is  stated  to  be  that,  "if  an  act  be  penal  and  tempo- 
rary by  the  terms  or  nature  of  it,  the  party  offending  must  be 
prosecuted  and  punished  before  the  act  expires,  or  be  repealed. 
Though  the  offence  be  committed  before  the  expiration  of  the 
act,  the  party  cannot  be  punished  after  it  has  expired,  unless  a 
particular  provision  be  made  by  law  for  the  purpose."  To  the 
same  effect  see  5  Cranch,  283,  where  Chief  Justice  Marshall, 
in  delivering  the  opinion  of  the  court  says — "The  court  is, 
therefore,  of  opinion,  that  this  cause  is  to  be  considered  as  if 
no  sentence  had  been  pronounced ;  and  if  no  sentence  had  been 
pronounced,  it  has  been  long  settled  on  general  principles,  that 
after  the  expiration  or  repeal  of  a  law,  no  penalty  can  be  en- 
forced, nor  punishment  inflicted,  for  violations  of  the  law  com- 
mitted while  it  was  in  force,  unless  some  special  provision  be 
made  for  that  purpose  by  statute."  Many  other  authorities 
might  be  referred  to  in  support  of  the  same  principle,  but  the 
rule  seems  to  be  so  well  settled,  that  it  is  deemed  unnecessary 
to  do  so.  If  this,  therefore,  is  to  be  deemed  a  case  of  penalty, 
and  not  one  of  contract,  the  act  of  1840  seems  to  operate  as  a 
complete  bar  to  the  plaintiff's  recovery,  and  the  judgment  of 
the  court  below  ought  to  be  affirmed. 

But  supposing  that  the  views  heretofore  expressed  upon  the 
merits  of  this  controversy  are  not  well  founded,  and  that  it  is 
to  be  deemed  a  case  of  contract  and  not  penalty;  is  it  a  con- 
tract coming  within  the  purview  of  the  Constitution  of  the 
United  States,  which  prohibits  a  State  from  passing  any  law 
impairing  the  obligation  of  contracts,  and  was  the  act  of  1840 
therefore  a  nullity?  In  order  to  arrive  at  a  just  conclusion  upon 
that  subject,  it  is  material  to  consider  who  are  the  contracting 
parties,  and  in  what  relation  does  the  cestui  que  use  stand  to 
the  legal  plaintiff  upon  the  record?  The  contracting  parties 
are  the  State  on  the  one  part,  and  the  rail  road  company  on 
the  other.  The  consideration  of  the  contract  were  the  fran- 
chises and  privileges  derived  by  the  company  from  the  State, 
and  the  cestui  que  use  is  one  of  the  counties  of  the  State,  claim- 
ing an  interest  incidentally  in  her  political  character  and  capa- 
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city,  in  virtue  of  one  of  the  provisions  contained  in  that  con- 
tract ?  The  State,  for  reasons  which  she  deemed  sufficient, 
has  thought  proper,  by  an  act  of  her  Legislature,  to  annul  the 
contract  and  release  the  claim  of  the  cestui  que  use,  which  this 
action  has  been  instituted  to  enforce;  and  it  is  now  contended 
on  the  part  of  the  appellant  in  support  of  it,  that  such  legisla- 
tive act  is  a  nullity,  because  it  violates  that  great  moral  sanc- 
tion of  the  Constitution,  which  declares,  that  no  State  shall  pass 
any  law  which  impairs  the  obligation  of  contracts.  To  declare 
an  act  of  a  co-ordinate  department  of  the  government  an  un- 
warrantable assumption  or  usurpation  of  power,  because  it  is  a 
violation  of  a  constitutional  prohibition,  is  an  exercise  of  the 
judicial  office,  of  a  grave  and  delicate  nature,  which  never  can 
be  warranted  but  in  a  clear  case;  but  however  painful  and 
unpleasant  the  task  may  be,  it  is  a  duty  enjoined  upon  the 
courts  of  justice  sometimes  to  execute  it,  under  the  solemn 
sanctions  of  an  oath,  which  they  are  not  at  liberty  to  overlook 
or  disregard.  In  the  case,  however,  which  we  now  have  to 
decide,  we  have  no  such  duty  to  perform,  because  we  think 
the  Legislature  have  not  transcended  their  constitutional  limits 
in  passing  the  act  of  1840,  by  which  they  released  the  claim  of 
the  plaintiff,  and  discontinued  the  action  which  was  brought 
to  enforce  it.  Washington  county,  by  which  the  claim  is  at- 
tempted to  be  enforced,  is  one  of  the  public  territorial  divisions 
df  the  State,  established  for  public  political  purposes,  con- 
nected with  the  administration  of  the  government.  In  that 
character  she  would  receive  the  money  as  public  property,  to 
be  used  for  public  purposes  only,  and  not  for  the  use  of  her 
citizens  in  their  private  individual  characters  and  capacities. 
In  that  relation  they  would  have  no  immediate  interest,  and 
could  assert  no  title.  She  is  one  of  the  instruments  of  the 
government,  invested  with  a  local  jurisdiction  to  aid  in  the  ad- 
ministration of  public  affairs,  and  may  be  emphatically  termed 
a  part  of  the  State  itself.  If  then  it  be  public,  and  not  private 
property,  it  would  seem  to  be  completely  at  the  disposal  of  the 
government,  and  the  act  of  1840  was  nothing  more  than  a 
rightful  exercise  of  legislative  power.    In  the  forty-fourth  num- 


Digitized  by  VjOOQIC 


OF  MARYLAND.  439 


The  State,  um  of  W.  County,  ot.  B.  and  O.  R.  R.  Company.— 1842. 

ber  of  the  Federalist,  a  work  of  distinguished  merit  and  ability, 
written  principally  by  two  eminent  members  of  that  convention 
of  enlightened  men,  by  whom  the  Constitution  of  the  United 
States  was  formed,  Mr.  Madison,  speaking  of  that  principle 
contained  in  it,  which  prohibits  the  States  from  passing  any 
bill  of  attainder,  ex  post  facto  law,  or  law  impairing  the  obli- 
gation of  contracts,  uses  the  following  language  as  indicating 
his  understanding  of  the  views  of  the  convention  when  they 
adopted  that  prohibitory  clause  of  the  Constitution — "The  two 
former  are  expressly  prohibited  by  the  declarations  prefixed  to 
some  of  the  State  Constitutions,  and  all  of  them  are  prohibited 
by  the  spirit  and  scope  of  these  fundamental  charters.  Our 
own  experience  has  taught  us,  nevertheless,  that  additional 
defences  against  these  dangers  ought  not  to  be  omitted.  Very 
properly,  therefore,  have  the  convention  added  this  constitu- 
tional bulwark  in  favor  of  personal  security  and  private  rights." 
In  2  Dallas,  320,  Judge  Patterson,  who  was  also  a  member  of 
the  convention  by  which  the  Constitution  was  formed,  speak- 
ing of  the  import  of  the  same  constitutional  restriction  upon 
State  legislative  power,  expresses  himself  in  the  following 
terms:  "Over  public  property  they  have  a  disposing  and  con- 
troling  power,  over  private  property  they  have  none,  except 
perhaps  in  certain  cases,  and  those  under  restrictions;  and 
except  also  what  may  arise  from  the  enactment  and  opera* 
tion  of  general  laws  respecting  property,  which  will  affect  them- 
selves as  well  as  their  constituents."  In  2  Kent's  Com.  275, 
Chancellor  Kent  says :  "Public  corporations  are  such  as  are 
created  by  the  government  for  political  purposes,  as  counties, 
cities,  towns  and  villages,  and  the  whole  interest  in  them  be- 
longs to  the  public."  In  the  Dartmouth  College  case,  the  Chief 
Justice,  in  delivering  the  opinion  of  the  court,  observed,  that 
the  provision  in  the  Constitution  never  had  been  understood  to 
embrace  other  contracts  than  those  which  respect  property  or 
some  object  of  value,  and  confer  rights  which  may  be  asserted 
in  a  court  of  justice.  Dartmouth  College  was  a  private  eleemo- 
synary institution,  endowed  with  a  capacity  to  take  property 
for  objects  unconnected  with  the  government,  and  its  funds 
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were  bestowed  by  individuals  on  the  faith  of  the  charter,  and 
those  funds  consisted  entirely  of  private  donations.  The  cor- 
poration was  not  invested  with  any  portion  of  political  power, 
nor  did  it  partake  in  any  degree,  in  the  administration  of  civil 
government.  A  contract  of  that  kind  be  held  to  be  within  the 
purview  and  protection  of  the  Constitution.  In  9  Crouch, 
62,  Mr.  Justice  Story,  in  delivering  the  opinion  of  the  court, 
says:  "In  respect  also  to  public  corporations,  which  exist  only 
for  public  purposes,  such  as  counties,  towns,  cities,  &c.,  the 
Legislature  may,  under  proper  limitations,  have  a  right  to 
change,  modify,  enlarge  or  restrain  them,  securing,  however, 
the  property  for  the  use,  of  those,  for  whom,  and  at  whose 
expense,  it  was  orginally  purchased."  In  9  Gill  &  John. 
Rep.,  401,  this  court  express  themselves  to  the  same  effect, 
where  they  say:  "Public  corporations  are  to  be  governed  ac- 
cording to  the  laws  of  the  land,  and  the  government  has  the 
sole  right,  as  trustee  of  the  public  interest,  to  inspect,  regulate, 
control  and  direct  the  corporation,  its  funds  and  franchises. 
That  is  of  the  essence  of  a  public  corporation."  Again,  in 
page  397  of  the  same  book,  it  is  said:  "A  public  corporation 
is  one  that  is  created  for  political  purposes,  with  political 
powers,  to  be  exercised  for  purposes  connected  with  the  public 
good  in  the  administration  of  civil  government;  an  instrument 
of  the  government,  subject  to  the  control  of  the  Legislature, 
and  its  members,  and  officers  of  the  government  for  the  admin- 
istration or  discharge  of  public  duties,  as  in  the  cases  of  cities, 
towns,  &c." 

In  1804,  the  justices  of  the  levy  courts  of  the  respective  coun- 
ties were  incorporated,  and  all  property  belonging  to  any  coun- 
ty, or  appropriated  to  any  county  use  or  purpose,  was  vested 
in  them  for  the  benefit  of  the  county;  and  by  an  act  passed  in 
1829,  chap.  21,  commissioners  are  directed  to  be  chosen  bi- 
ennially by  the  voters  of  the  county  of  Washington,  who  are 
likewise  incorporated,  and  in  whom  the  same  powers  and  pri- 
vileges are  vested,  as  were  given  to  the  justices  of  the  levy 
courts  by  the  act  of  1804,  and  all  property  belonging  to  the 
county  or  appropriated  to  its  use,  is  in  like  manner  vested  in 
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the  said  commissioners.  The  money  then  for  which  this  suit 
has  been  brought,  if  recovered,  would  be  vested  in  this  body 
coporate,  as  a  public  corporation,  for  public  or  county  purposes, 
and  would  not  be  private  property,  belonging  to  the  citizens 
of  the  county  in  their  individual  rights  or  private  capacities.  It 
would  be  held  by  the  commissioners  as  public  property  given 
by  the  State,  to  be  used  only  under  legislative  authority,  for  pub- 
lic purposes,  and  be  subject  in  their  hands,  in  all  respects  what- 
soever, to  the  controling  power  and  jurisdiction  of  the  Legis- 
lature. 

tt  is  a  circumstance  moreover  worthy  of  consideration,  as 
indicating  the  public  character  of  these  commissioners,  and  the 
official  relation  in  which  they  stand  to  the  government  as  pub- 
lic agents,  that  the  act  of  incorporation  provides,  that  in  case 
of  death,  resignation,  refusal  to  act,  or  removal  from  the  county, 
the  vacancy  so  occasioned,  shall  be  filled  by  the  Executive 
of  the  State,  until  a  new  election  shall  take  place. 

To  put  the  question  in  a  still  stronger  light,  let  it  be  sup- 
posed for  the  sake  of  the  argument,  that  the  one  million  of 
dollars  had  been  appropriated  as  a  forfeiture  to  the  use  of 
the  Eastern  Shore  of  Maryland,  one  of  the  two  great  divi- 
sions of  the  State,  could  it  be  contended  with  any  semblance 
of  reason  or  propriety,  that  a  remission  of  the  penalty  by  the 
State  would  not  be  a  legitimate  exercise  of  legislative  power? 
Or  to  put  the  question  in  a  still  clearer  point  of  view,  suppose 
the  money  had  been  appropriated  to  the  use  and  benefit  of  all 
the  counties  of  the  State,  designating  each  of  them  by  their  re- 
spective names,  (which  would  be  substantially  to  the  use  of 
the  State,)  could  it  be  successfully  maintained,  that  the  gov- 
ernment, if  the  public  good  required  it,  would  have  no  right  to 
remit  the  forfeiture  ?  And  if  it  could  be  lawfully  done,  where 
the  interests  of  all  would  be  involved,  upon  what  principle  of 
sound  reasoning  could  it  be  urged,  that  the  same  power  and 
jurisdiction  would  not  exist,  where  the  rights  of  one  alone 
would  be  concerned  ?  If  the  interest  of  Washington  county 
could  be  merged  in  the  public  good  in  association  with  her  sis- 
ter counties,  without  a  violation  of  constitutional  law,  where 
56         v.12 


Digitized  by  VjOOQIC 


442  CASES  IN  THE  COURT  OF  APPEALS 

Miles  vs.  Knott.— 1842. 

reasons  of  State  policy  required  the  sacrifice  to  be  made  upon 
the  altar  of  the  general  welfare,  it  is  difficult  to  conceive  upon 
what  ground  of  fair  reasoning  a  similar  power  could  be  denied 
to  exist,  where  her  interest  alone,  in  her  separate  capacity, 
should  be  offered  up  as  a  victim,  to  attain  the  same  object.  A 
jurisdiction  which  would  be  rightfully  exercised  in  the  one  case, 
could  not  be  wrongfully  exerted  in  the  other. 

Under  every  view,  therefore,  which  we  have  been  able  to 
take  of  this  case,  we  think  that  the  claim  of  the  appellants  is 
wholly  groundless  and  untenable,  and  that  the  judgment  of  the 
court  below  ought  to  be  affirmed. 

JUDGMENT  AFFIRMED. 


Richard  H.  Miles  vs.  Francis  Knott's  lessee. — Decem- 
ber, 1842. 

The  misrecital  in  the  writ  of  fieri  facias  of  the  judgment,  on  which  it  is 
founded,  does  not  render  it  inadmissible  as  evidence  for  the  party  who  pur. 
chased  under  it. 

The  failure  to  recite  the  judgment  accurately  in  the  writ  of/?. /a.,  does  not 
render  the  process  void. 

It  is  erroneous  process,  but  such  an  error  does  not  affect  the  title  of  a  pur- 
chaser acquired  under  it. 

The  act  of  1778,  chap.  21,  sec.  7,  gives  plaintiffs  a  year  after  a  stay  entered  on 
the  docket  to  issue  execution. 

The  act  of  1823,  chap.  194,  gives  three  years  from  the  date  of  the  judgment, 
and  not  from  the  expiration  of  the  stay,  to  issue  execution. 

If  there  be  no  stay  on  a  judgment,  or  a  stay  not  exceeding  two  years,  execu- 
tion must  be  taken  out  within  three  years  from  the  date  of  the  judgment. 
If  the  stay  be  for  three  years,  or  a  longer  period  than  three  years,  the  exe- 
cution may  be  taken  out  within  a  year  from  the  expiration  of  such  stay, 
according  to  the  act  of  1778,  chap.  21. 

So  far  as  the  right  to  issue  execution  is  concerned,  the  judgment  of  superse- 
deas dates  from  the  day  of  its  confession,  and  not  from  the  day  of  its  being 
filed. 

No  execution  can  rightfully  issue  on  a  supersedeas  judgment  after  three  years 
from  its  date,  without  a  scire  facias  to  revive  it. 

Whether  a  title  would  pass  to  a  purchaser  under  an  execution  issued  upon  a 
supersedeas  judgment,  more  than  three  years  after  its  date,  depends  upon 
the  question  whether  the  writ  was  void  or  voidable.     If  void,  no  title  could 
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pan.  If  voidable,  the  purchaser  acquires  a  title.  Such  process  is  only  void- 
able. 

The  question  of  irregularity  in  the  issuing  of  a  writ  of  execution  can  never 
bo  discussed  collaterally  in  another  suit. 

The  copy  of  an  account  of  the  defendant,  passed  against  a  deceased  person, 
certified  by  the  register  of  wills,  under  his  seal  of  office,  is  not  evidence 
against  him  to  establish  the  facts  set  out  upon  the  face  of  such  account. 
The  law  does  not  authorise  such  vouchers  to  be  recorded,  nor  are  they  left 
in  the  custody  of  the  register. 

In  an  action  of  ejectment  against  the  defendant  in  a  judgment,  whose  land 
had  been  levied  upon  and  sold  to  pay  his  debt,  by  the  purchaser  thereof,  he 
is  not  called  upon  to  show  title  out  of  the  State.  All  that  is  required  on 
the  part  of  the  plaintiff,  is  the  production  of  the  judgment  against  the  de- 
fendant, the  fieri  facias  f  and  proof  of  the  sale  of  the  land  to  the  plnintiff. 

Declarations  to  affect  a  sale  made  by  a  deputy  sheriff,  on  the  ground  that  they 
are  a  part  of  res  gest<ey  must  appear  to  have  been  made  at  the  time  of  the 
sale. 

Declarations  of  a  deputy  sheriff,  at  the  time  he  made  a  sale  of  land  under  a 
ji./a.,  are  inadmissible  in  an  action  of  ejectment  for  the  land,  to  contradict 
the  return  of  the  sheriff,  and  thus  show  that  a  tract  returned  as  sold  by  one 
name,  was  in  fact  sold  by  another  name. 

A  verdict  in  ejectment  which  calls  to  run  from  one  fixed  object  to  another, 
with  the  meanders  of  a  stream,  not  located  upon  the  plots,  is  so  entirely  un- 
certain,  whether  it  is  within  the  lines  of  the  tract  claimed  and  defended 
or  not,  that  no  judgment  could  be  entered  upon  it,  nor  writ  of  possession 
■executed  under  it.  It  may  therefore  be  set  aside  upon  a  motion  in  arrest, 
and  a  ventre  de  novo  awarded. 

Appeal  from  Saint  Mai-y's  county  court. 

This  was  an  action  of  Ejectment ,  brought  on  the  28th  Janu- 
ary, 1834,  by  the  appellee  against  Eleanor  Ellis,  for  a  tract  of 
land  called  Penerine.  At  August  term,  1834,  she  appeared, 
pleaded  not  guilty,  and  took  defence  on  warrant,  on  which 
issues  were  joined.  Her  death  being  suggested,  the  appellant, 
her  tenant  in  possession,  was  summoned,  and  appeared  to  the 
action.  At  March  term,  1841,  a  jury  was  sworn,  who  returned 
a  verdict,  that  the  defendant  in  possession  was  guilty  of  the 
trespass  and  ejectment  aforesaid,  "of  and  in  all  that  part  of 
the  tract  or  parcel  of  land  in  the  declaration  aforesaid  men- 
tioned, called  Penerine,  beginning  at  a  blue  stone  marked  A 
on  the  plot,  and  running  thence  to  a  locust  marked  B;  thence 
with  the  meanders  of  the  run  to  a  poplar  marked  C ;  thence 
to  D ;  thence  to  E ;  thence  to  the  beginning  boundary  in  man- 
ner and  form  as,  &c. 
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The  appellant,  the  defendant  below,  moved  in  arrest  of  judg- 
ment, and  assigned  the  following  reasons : 

1.  Because  the  jury  have  returned  a  verdict  for  the  plaintiff, 
and  found  the  second  line  of  said  survey  to  run  with  the  me- 
anders of  the  run,  when  there  is  no  run  located  on  the  plots  as 
returned  with  the  locations,  in  the  cause. 

2.  Because  said  verdict  is  defective  in  not  finding  the  loca- 
tion consistent  with  those  made  and  returned  in  the  cause,  on 
run  is  located  in  the  cause  as  shown  by  the  plots  and  expla- 
nations in  the  cause,  and  hence  the  jury  erred  in  bringing  in  a 
verdict  designating  what  cannot  be  found  in  the  plots  or  in  the 
explanations. 

3.  Because  they  erred  in  bringing  in  such  a  verdict,  and  the 
same  is  inconsistent  with  the  plots  and  explanations. 

4.  Because  they  had  no  right  or  power  to  return  as  a  part  of 
said  location,  a  natural  boundary  no  where  designated  in  the 
plots. 

5.  Because  the  plots  and  explanations  in  the  cause  did  not 
justify  such  a  verdict,  and  the  verdict  is  inconsistent  with  the 
locations  in  the  cause. 

Whereupon  the  said  John  Denn,  lessee  hs  aforesaid,  by  his 
attorney  aforesaid,  freely  here  in  court  remits  and  releases  to 
the  said  Richard  H.  Miles,  tenant  as  aforesaid,  all  parts  of  the 
tract  of  land  called  Penerine,  lying  outside  and  beyond  the 
boundaries  B,  C  and  D,  as  located  on  the  plots.  The  motion 
was  overruled. 

1st  Exception.— »The  plaintiff,  to  support  the  issue  on  his 
part,  offered  in  evidence  the  record  of  an  action  of  debt,  brought 
by  Francis  Knott  against  William  H.  Llewellin,  on  the  15th  July 
1822,  in  which  a  judgment  was  rendered  in  favor  of  the  plain- 
tiff by  St.  Mary's  county  court,  on  the  6th  August,  1823,  for 
$295,83$  cents,  current  money,  debt,  and  $600  damages  and 
costs.  The  damages  to  be  released  on  payment  of  the  interest 
on  the  debt  from  27th  November,  1821,  till  paid;  payments, 
if  any,  to  be  allowed. 

On  the  29th  September,  1823,  William  H.  Llewellin,  John 
Llewellin  and  Gustavus  Brown,  filed  in  the  county  court  a  su- 
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persedeas  judgment  to  Francis  Knott,  enforceable  on  the  29th 
March,  1824,  for  the  above  debt  and  damages.  Upon  which 
supersedeas  judgment  an  appeal  was  prayed  to  the  Court  of 
Appeals  for  the  Western  Shore.  At  June  term,  1825,  the 
judgment  upon  the  supersedeas  was  affirmed,  and  judgment 
rendered  as  in  the  county  court. 

On  the  14th  September,  1825,  William  H.  Uewellin,  John 
Llewellin,  Gustavus  Brown,  Richard  H.  Miles  and  Thomas 
Brown,  confessed  another  supersedeas  judgment,  which  reci- 
ted a  judgment  for  $235.83^  cents,  debt,  to  be  released  on 
payment  of  $295.83|,  debt,  &c,  corresponding  in  other  re- 
spects with  the  judgment  appealed  from,  adding  however,  the 
losts  recovered  in  the  appellate  court.  This  judgment  was 
due  on  the  14th  March,  1826.  These  proceedings  appeared 
in  a  record  from  the  Court  of  Appeals. 

The  plaintiff  then  offered  to  read  in  evidence,  the  duly  cer- 
tified record  of  the  fieri  facias,  issued  on  the  14th  October, 
1828,  in  which  Francis  Knott  was  plaintiff,  and  said  W.  H.  L., 
J.  L.,  G.  B.,  R.  H.  M.  and  T.  B.  were  defendants.  This  writ 
recited  the  judgment  of  1823,  as  for  $295.83  debt,  &c.,  dama- 
ges $600  and  costs;  the  supersedeas  of  W.  H.  L.,  J.  L.  and 
G.  B.,  of  the  29th  September,  1823,  the  appeal  and  affirmance 
of  that  judgment,  the  supersedeas  of  W.  H.  L.,  J.  L.,  G.  B., 
R.  H.  M.  and  T.  B.,  of  the  14th  September,  1825.  The  writ 
further  stated — and  whereas,  also  on  the  18th  of  April,  1826, 
the  then  sheriff  of  the  county  aforesaid,  was  commanded,  that 
of  the  goods  and  chattels,  lands  and  tenements  of  the  said  W. 
H.  L.,  J.  L.,  G.  B.,  R.  H.  M.  and  T.  B.,  being  in  his  baili- 
wick, be  should  cause  to  be  made  the  debt,  damages,  costs 
and  charges,  and  that  he  should  have  those  sums  before  the* 
said  Court  of  Appeals,  to  be  held  at  the  city  of  Annapolis,  on? 
the  second  Monday  in  June  then  next,  to  render  unto  the  said 
Francis  Knott,  the  debt,  damages  costs  and  charges  aforesaid, 
on  which  said  second  Monday  in  June,  in  the  year  one  thou- 
sand eight  hund/ed  and  twenty-six,  the  then  sheriff  made  re- 
turn to  the  said  Court  of  Appeals,  that  by  virtue  of  the  said 
writ,  to  him  directed  for  that  purpose,  he  had  taken  one  tract 
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or  parcel  of  land  called  Penryn,  containing  two  hundred  acre* 
more  or  less,  of  the  lands  and  tenements  of  the  said  W.  H.  L.9 
J.  L.,  G.  JS.,  Richard  H.  Miles  and  T.  B.,  in  his  bailiwick, 
being  to  satisfy  unto  the  said  Francis  Knott,  the  debt,  dama- 
ges, costs  and  charges  aforesaid,  in  the  said  writ  mentioned, 
which  said  lands  and  tenements  remained  in  his  hands  unsold, 
for  want  of  buyers,  so  that  the  said  debt,  damages,  costs  and 
charges,  he  could  not  have  as  he  was  by  the  said  writ  commanded. 
And  whereas  on  the  twenty-second  day  of  December,  in  the 
year  eighteen  hundred  and  twenty-six,  the  said  then  sheriff,  to 
wit,  William  Williams,  was  commanded,  that  the  said  lands 
and  tenements,  so  as  aforesaid  taken,  he  should  expose  to  sale, 
and  the  money  therefrom  arising,  he  should  have  before  the 
said  Court  of  Appeals,  to  be  held  at  the  city  oi  Annapolis,  on 
the  second  Monday  of  June  then  next,  to  render  unto  the  said 
Francis  Knott,  the  debt,  damages,  costs  and  charges  aforesaid, 
and  all  such  costs  as  had  accrued  on  the  said  writ  of fieri  facias, 
on  which  said  second  Monday  in  June,  in  the  year  one  thou- 
sand eight  hundred  and  twenty-seven,  the  said  William  Wil<* 
liams,  then  sheriff  as  aforesaid,  made  return  to  the  said  Court 
of  Appeals,  that  the  tract  or  parcel  of  land  called  Penryn,  so 
as  aforesaid  taken,  had  been  sold  under  an  elder  judgment,  «► 
that  the  said  debt,  damages,  costs  and  charges  he  could  not  have, 
as  by  the  said  writ  he  was  commanded.  Therefore  you  are 
hereby  commanded,  that  of  the  goods  and  chattels,  lands  and 
tenements  of  the  said  W.  H.  L.,  J.  L.,  G.  B.,  Richard  H. 
Miles  and  T.  B.,  being  in  your  bailiwick,  you  cause  to  be  made 
the  debt,  damages,  costs  and  charges  aforesaid,  and  have  you 
those  sums  of  money  before  the  said  Court  of  Appeals,  to  be 
held  at  the  city  of  Annapolis,  on  the  first  Monday  in  December 
next,  to  render  unto  the  said  Francis  Knott,  the  debt,  damages, 
costs  and  charges  aforesaid.  Hereof  fail  not  at  your  peril,  and 
have  you  then  and  there  this  writ.  Witness  the  Honorable 
John  Buchanan,  Esq.,  Chief  Judge  of  the  Court  of  Appeals, 
this  ninth  day  of  June,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  twenty-eight.  Issued  the  14th  day  of  Oc- 
tober, 1828.  Th.  Harris,  CUrk* 
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Which  said  writ  of  fieri  facias  was  thereon  endorsed,  to 
wit,  &c. 

And  now  at  this  day,  to  wit,  the  said  first  Monday  in  De- 
cember, being  the  said  first  day  of  the  said  Month,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  twenty-eight,  and 
the  return  day  of  the  foregoing  writ,  comes  into  the  Court  of 
Appeals  here,  the  said  Francis  Knott,  by  his  attorney  afore- 
said, and  the  sheriff  of  Saint  Mary's  county  aforesaid,  to  whom 
the  said  writ  was  in  form  aforesaid  directed,  to  wit,  Thomas 
W.  Morgan,  gentleman,  makes  return  thereof  to  the  court  here, 
thus  endorsed,  to  wit:  Laid  as  per  schedule,  and  land  sold 
to  Francis  Knott,  28th  November,  1828,  for  $550,  and  plain- 
tiff satisfied  as  per  receipt. 

The  schedule  referred  to  in  the  said  return  is  as  follows,  to 
wit :  Saint  Mary's  county,  to  wit :  We  the  subscribers,  being 
duly  summoned  and  sworn  by  the  sheriff  of  the  county  afore- 
said, by  virtue  of  a  writ  of  the  State  of  Maryland,  of  fieri  fa* 
das,  at  the  suit  of  Francis  Knott,  to  appraise  the  goods  and 
chattels,  lands  and  tenements  of  W.  H.  L.,  J.  L.,  G.  J5.,jRicA- 
ard  H.  Miles  and  T.  B.,  do  appraise  the  same  in  current  money, 
as  follows,  viz :  one  tract  or  parcel  of  land  called  Penegreen, 
containing  160  acres  more  or  less,  at  $14  per  acre, — property 
given  in  by  Richard  H.  Miles.  Given  under  our  hands  and 
seals  this  29th  day  of  October,  1828,  &c. 

Test, —  Thomas  Harris,  Clerk. 

The  defendant  objected  to  reading  the  said  fi.fa.  and  return, 
on  the  ground  that  it  did  not  recite  correctly  the  supersedeas 
judgment  of  Francis  Knott,  against  W.  H.  L.,  J.  L.,  G.  2?., 
Richard  H.  Miles  and  T.  B.,  in  this,  that  the  supersedeas  judg- 
ment is  confessed  for  the  sum  of  two  hundred  and  thirty-five 
dollars  and  eighty-three  and  one- third  cents,  and  the^.yb.  re- 
cites a  judgment  for  two  hundred  and  ninety-five  dollars  and 
eighty-three  and  one-third  cents,  and  prayed  the  court  not  to 
permit  the  same  to  be  read  in  evidence,  which  prayer  the  court, 
(C.  Dorsey,  A.  J.,)  refused  to  grant,  but  admitted  the  same 
to  be  read.     The  defendant  excepted. 

2nd  Exception. — In  addition  to  the  evidence  in  the  first 
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'bill  of  exceptions,  which  is  made  a  part  of  this,  the  plaintiff 
^offered  in  evidence — 

The  Ji.  fa.  of  the  14th  October,  1828,  before  referred  to, 
"with  the  schedule  and  return  under  it  duly  certified. 

The  supersedeas  of  the  14th  September,  1825, 

Tbeji.fa.  of  18th  April,  1826, 

The  vendi  of  22nd  December,  1826,  and  return. 

The  defendant  objected  to  the  reading  of  the  said  fi.  fa.  and 
Teturn,  on  the  ground  that  the  judgment  on  which  ihefi.fa. 
issued,  was  a  supersedeas  judgment,  taken  before  two  justices 
of  the  peace  for  Saint  Mary's  county,  on  the  14th  September, 
1825,  more  than  three  years  before  the  issuing  of  said  Ji.fa.f 
and  that  the  judgment  was  dead,  and  required  to  be  revived  by 
scire  facias  before  an  execution  could  issue,  notwithstanding  it 
appeared  to  the  court,  that  a  former  Ji.  fa.  issued  on  said  judg" 
ment  on  the  18th  April,  1826,  which  was  returned  to  the  Court 
of  Appeals  on  the  2nd  Monday  of  June,  1826;  that  said  judg- 
ment being  dead  in  law,  afi.fa  issued  on  same  was  null  and 
void,  and  property  purchased  under  said  fi.  fa.,  vested  no  title 
in  the  purchaser.  Which  instruction  and  prayer  the  court, 
(C.Dorsey,  A.  J.,)  refused  to  give.  The  defendant  excepted. 

3rd  Exception. — In  addition  to  the  evidence  in  the  first 
and  second  bill  of  exceptions,  which  is  made  a  part  of  this  bill 
of  exceptions,  the  plaintiff,  to  prove  in  what  character  Richard 
H.  Miles,  the  present  defendant,  appeared  in  court  to  defend 
the  suit  of  Knott,  after  proving  that  Eleanor  A.  Ellis  occupied 
the  tract  of  land  called  Penerine,  now  in  controversy,  for  the 
years  1836  and  1837,  offered  to  read  in  evidence  to  the  jury 
an  account  and  receipt  of  Richard  H.  Miles  to  Mrs.  Eleanor  A. 
Ellis,  administratrix,  for  rents  for  the  years  1836  and  1837. 

Eleanor  A.  Ellis,  To  R.  H.  Miles,  Dr. 

1837,  January  1. 

To  rent  for  1836,  (say)  -  $150  00 

To  interest  from  the  1st  of  Jan.  1837,  till  paid,     1 1  25 
To  rent  for  1837,  (say)  -  150  00 

To  interest  from  Jan.  1st,  1838,  till  paid,  2  25 

$313  50 
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Saint  Mary's  County,  to  wit:  On  this  13th  day  of  March, 
1838,  being  since  the  death  of  Eleanor  A.  Ellis,  before  me, 
the  subscriber,  one  of  the  justices  of  the  peace  in  and  for  said 
county,  appeared  Richard  H.  Miles,  and  made  oath  on  the 
Holy  Evangely  of  Almighty  God,  that  the  above  account  as 
stated,  is  just  and  true,  and  that  he  hath  not  received  any  part 
of  the  money  stated  to  be  due,  or  any  security  or  satisfaction 
for  the  same,  to  the  best  of  his  knowledge  and  belief. 

Sworn  before,  T.  H.  Miles. 

Received  April  1st,  1838,  of  William  L.  Shurburn,  admin* 
istrator  of  Eleanor  A.  Ellis,  deceased,  the  sum  of  three  hun** 
dred  and  thirteen  dollars  and  fifty  cents,  in  full  for  the  within 
amount         $313.50.  R.  H.  Miles. 

March  14th,  1838. — By  the  orphans  court  examined  and 
passed.  G-  Combs,  Register  of  Wills. 

In  testimony  that  the  foregoing  is  a  true  copy  taken  from  the 
original,  filed  and  recorded  in  the  register  of  wills' 

(Seal.)     office  of  Saint  Mary's  county,  I  have  hereunto  set 
my  hand,  and  affixed  my  official  seal,  this  4th  day 
of  May,  Anno  Domini  1841. 

G.  Combs,  Reg.  of  Wills  for  St.  Mary's  Co. 

The  defendant  objected  to  the  same  as  inadmissible  for  any 
such  purpose,  but  the  court  admitted  the  same  to  go  to  the 
jury.     The  defendant  excepted. 

4th  Exception.' — After  the  testimony  incorporated  in  ibe 
first,  second  and  third  hills  of  exceptions,  which  is  made  a 
part  of  this,lhe  defendant  prayed  the  court  to  instruct  the  jury 
ihat  the  plaintiff  was  not  entitled  to  recover,  unless  they  first 
shewed  a  title  out  of  the  State,  but  the  court  refused  the  in- 
struction.    The  defendant  excepted. 

5th  Exception. — In  addition  to  the  evidence  in  the  afore- 
going bills  of  exceptions,  which  are  made  a  part  of  this,  the 
plaintiff  to  support  the  issues  on  their  part  joined,  offered  to 
give  in  evidence  to  the  jury  by  John  M.  Goldsmith,  that  he 
was  present  at  the  sale  of  the  real  estate  made  by  George  H. 
Morgan,  deputy  sheriff  of  Thomas  W.  Morgan,  in  the  fieri 
facias  of  Francis  Knott  vs.  William  H.  Llewellin,  and  others. 
57  vl2. 
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The  plaintiff  here  again  set  forth  the  fi.fa.  of  14th  Octo- 
ber, 1828,  with  the  levy,  schedule,  and  return  of  sale — and 
then  proved  that  George  H.  Morgan,  the  deputy  sheriff,  who 
made  the  sale,  is  dead,  and  that  he  heard  George  H.  Morgan, 
the  deputy  sheriff,  state  that  he  sold  the  land  called  Penerine, 
and  that  Francis  Knott,  the  plaintiff  in  said  fi.  fa.,  and  the 
lessor  of  the  plaintiff  in  this  suit,  was  the  purchaser  of  said 
land  called  Penerine.  The  defendant  then  offered  to  read  in 
evidence  to  the  jury  the  schedule  of  said  real  estate  as  taken 
by  the  sheriff  and  appraised  by  sworn  appraisers,  and  returned 
by  the  sheriff  as  a  tract  of  land  called  Penegreen. 

And  now  at  this  day,  to  wit,  the  said  first  Monday  in  De- 
cember, being  the  first  day  of  the  said  month,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  twenty-eight,  and  the 
return  day  of  the  foregoing  writ,  comes  into  the  Court  of  Ap- 
peals here,  the  said  Francis  Knott,  by  his  attorney  aforesaid,  and 
the  sheriff  of  Saint  Mary's  county  aforesaid,  to  whom  the  said 
writ  was  in  form  aforesaid  directed,  to  wit :  Thomas  W.  Morgan, 
gentleman,  makes  return  thereof  to  the  court  here,  thus  endorsed 
to  wit :  Laid  as  per  schedule  and  land  sold  to  Francis  Knott  28th 
November,  1828,  for  $550,  and  plaintiff  satisfied  as  per  receipt* 

The  schedule  referred  to  in  the  said  return  is  as  follows,  to 
wit: 

Saint  Mary's  County,  to  wit:  We,  the  subscribers,  being 
duly  summoned  and  sworn  by  the  sheriff  of  the  county  afore- 
said, by  virtue  of  a  writ  of  the  State  of  Maryland  o( fieri  fa- 
cias, at  the  suit  of  Francis  Knott,  to  appraise  the  goods  and 
chattels,  lands  and  tenements  of  William  H.  liewellin,  John 
Llewellin,  Gustavus  Brown,  Richard  H.  Miles  and  Thomas 
Brown,  do  appraise  the  same  in  current  money,  as  follows, 
viz: — one  tract  or  parcel  of  land,  Penegreen,  containing  160 
acres,  more  or  less,  at  $14  per  acre,  property  given  in  by 
Richard  H.  Miles. 

Given  under  our  hands  and  seals,  this  29th  day  of  October, 
1828.  Thomas  W.  Morgan,  Sheriff. 

N.  B.  C.  Witee,  (Seal.) 

his 

John  X  Ellis,  (Seal.) 

mark. 
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And  then  prayed  the  court  to  reject  the  testimony  of  John  M. 
Goldsmith,  as  hearsay,  and  also  inadmissible  to  vary  or  con* 
tradict  the  sworn  and  written  return  of  the  sheriff;  but  the 
court  overruled  the  objection,  and  permitted  the  testimony  to 
go  to  the  jury.     The  defendant  excepted. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Archer,  Dorsey,  Chambers  and  Spence,  J. 

By  P.  W.  Crain  and  R.  Johnson  for  the  appellants,  and 
By  Causin  for  the  appellees. 

Archer,  J.,  delivered  the  opinion  of  this  court. 

The  plaintiff  to  support  the  issue  joined  on  his  part,  offered 
in  evidence  to  the  jury  a  record  of  the  Court  of  Appeals,  by 
which  it  appeared,  that  a  judgment  had  been  obtained  in  St. 
Mary's  county  court,  by  Francis  Knott  against  William  H. 
Llewellin,  for  the  sum  of  $295.83$  cents  and  costs,  on  the 
first  Monday  of  August,  1823 ;  and  was,  on  the  29th  day  of 
September,  1823,  superseded,  and  in  the  confession  of  judg- 
ment by  way  of  supersedeas,  the  amount  of  the  judgment  is 
stated  to  be  $295.83  J  cents.  From  this  supersedeas  judgment, 
an  appeal  was  taken  to  the  Court  of  Appeals,  and  on  the  16th 
July,  1825,  the  judgment  was  affirmed.  On  the  14th  Septem- 
ber, 1825,  the  judgment  thus  affirmed,  was  superseded  by  the 
defendants,  together  with  Richard  H.  Mile*,  and  in  the  said 
supersedeas  judgment,  the  parties  confess  judgment  for  the 
sum  of  $235.83|  cents,  debt,  with  interest  and  costs,  which 
were  recovered  by  Francis  Knott  in  the  Court  of  Appeals,  on 
the  16th  July,  1825,  and  the  supersedeas  proceeds,  as  follows, 
"the  said  sum  of  $295.83£  cents,  current  money,  debt,  to  be 
released  on  the  payment  of  $295.83}  cents,  with  interest,  &c., 
and  costs,  &c.,  to  be  levied  of  your  bodies,  goods,  &c,  in 
case  the  said  defendants  in  the  said  judgment,  shall  not  pay 
and  satisfy  to  Francis  Knotty  the  said  sum  of  $295. 83 J  cents, 
current  money,  damages  and  costs;  to  be  released  on  payment 
of  $295.83£,  with  interest,  and  costs,  so  as  aforesaid  recovered 
against  them,  with  the  additional  costs  thereon,  on  the  14th 
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day  of  March  next."  The  plaintiff  further  offered  in  evidence 
a  fi.fa.  issued  on  the  said  supersedeas  judgment,  on  the  14th 
day  of  October,  1828;  by  this  it  appears  that  the  supersedeas 
judgment  is  described,  as  corresponding  with  the  judgment 
in  the  Court  of  Appeals.  The  defendant  objected  to  the  read- 
ing of  the  fi.  fa.  in  evidence,  on  the  giound,  that  it  did  not 
recite  correctly  the  judgment  of  Francis  Knott  against  Richard 
H.  Miles  and  others,  in  this;  that  the  supersedeas  judgment  is 
confessed  for  the  sum  of  $235.83^  cents,  and  the  fi.fa.  recites 
a  judgment  for  $295.83J  cents,  but  that  the  court  admitted 
the  fi.fa.  to  be  read  in  evidence,  and  from  this  opinion  of  the 
court  an  exception  has  been  taken. 

If  the  defendant  were  right  in  supposing  that  there  was  a 
mis-recital  of  the  judgment  in  the  fi.fa.,  we  think,  that  for 
such  cause  only,  the  fi.  fa.  would  not  be  inadmissible  in  evi- 
dence. It  must  be  remembered,  that  no  exception  is  taken  to 
the  judgment,  but  to  the  issuing  of  a  fi.fa.,  not  correspond- 
ing with  the  judgment.  The  failure  to  recite  the  judgment 
accurately  in  the  fi.fa.,  did  not  render  the  process  void.  It 
was  erroneous  process.  But  such  an  error  would  not  affect  the 
title  of  a  purchaser,  acquired  by  a  sale  under  it.  4  Wend.  464. 
12  Wend.  96,  9*7.  For  this  reason,  we  think  the  evidence  of- 
fered in  the  first  bill  of  exceptions,  was  admissible. 

The  2nd  exception  was  intended  to  raise  the  question  whe- 
ther a  purchaser  under  a  fi.  fa.,  issued  more  than  three  years 
after  the  rendition  of  the  judgment,  acquired  a  title  in  virtue 
of  such  sale. 

The  act  of  1778,  chap.  21,  gives  plaintiffs  a  year  after  a 
stay  entered  on  the  docket,  to  issue  execution.  The  act  of 
1823,  chap.  194,  gives  three  years  from  the  date  of  the  judg- 
ment, within  which  to  issue  execution.  The  act  of  1823,  chap. 
194,  is  too  explicit  to  admit  of  a  doubt.  The  Legislature  did 
not  mean  to  give  three  years  from  the  expiration  of  the  stay, 
but  three  years  from  the  date  of  the  judgment.  They  use  the 
words  "stay,"  in  the  law  of  1778,  and  the  words  "judgment," 
in  the  law  of  1823,  from  the  date  of  which  executions  are  to 
issue.     By  the  use  of  such  different  terms,  it  is  fair  to  infer 
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they  meant  different  things;  accordingly,  if  there  be  no  stay 
on  the  judgment,  or  a  stay  not  exceeding  two  years,  execution 
must  be  taken  out  within  three  years  from  the  date  of  the 
judgment — if  the  stay  be  for  three  years,  or  a  longer  period 
than  three  years,  then  execution  may  be  taken  out  within  at 
year  from  the  expiration  of  such  stay,  according  to  the  act  of 
1778,  chap.  21. 

The  judgment  of  supersedeas  dates  from  the  day  of  its  con- 
fession, and  not  from  the  day  of  its  being  filed,  at  least,  so 
far  as  this  question  is  concerned.  How  far  it  operates  as  a 
lien  from  the  date  of  its  confession,  is  not  a  question  involved 
in  this  case;  but  the  only  question  is,  what  is  the  date  to  which 
you  are  to  look  in  issuing  an  execution.  And  this  question  is 
answered  by  the  act  of  Assembly  of  1823,  which  declares  it 
may  be  issued  at  any  time  within  three  years  from  the  date  of 
the  judgment. 

In  this  case,  the  three  years  from  the  date  of  the  supersedeas 
judgment  expired  on  the  14th  day  of  September,  1825,  and 
the  fi.fa.  on  which  the  land  was  sold,  issued  on  the  14th  of 
October,  1828,  more  than  three  years  from  the  date  of  the 
judgment.  No  execution,  therefore,  could  rightfully  issue  on 
the  judgment,  without  a  sci.  fa.  to  revive  it. 

Could  a  title  pass  to  a  purchaser  under  an  execution  thus 
issued?  This  depends  on  the  solution  of  the  question,  whe- 
ther the  execution  is  voidable  or  void.  If  the  latter,  clearly 
no  title  would  pass.  But  if  the  former,  the  purchaser  acquires 
a  title.  That  the  process  is  only  voidable,  is  abundantly  es- 
tablished by  many  authorities,  which  will  be  found  referred  ta 
in  the  opinion  of  Chancellor  Kent,  16  John.  575,  576,  and  he 
there  says  that  the  question  of  irregularity  can  never  be  dis- 
cussed collaterally  in  another  suit;  and  to  the  same  effect 
will  be  found  8  John.  Rep.  361 .  We,  therefore,  think  the  court 
below  committed  no  error  in  the  opinion  by  them  expressed 
in  the  second  bill  of  exceptions. 

We  are  of  opinion,  that  the  evidence  offered  in  the  third 
bill  of  exceptions  was  inadmissible.  The  register  of  wills 
was  not  authorised  by  law  to  furnish  such  a  copy  of  vouchers, 
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passed  by  an  executor  or  administrator,  as  will  be  received  in 
evidence  to  establish  tbe  facts  set  out  on  the  face  of  sucb 
vouchers.  The  law  does  not  require  these  vouchers  to  be  re- 
corded. They  belong  to  the  executor  or  administrator,  and 
are  not  placed  in  the  office  for  record. 

We  think  the  court  were  right  in  the  opinion  expressed  by 
them  in  the  fourth  bill  of  exceptions.  It  is  admitted,  that  the 
defendant  in  this  suit  is  the  same  person  who  was  debtor  in 
the  judgment  obtained  by  Knott;  be  is  here  taking  defence  for 
this  land,  and  resisting  the  right  of  the  plaintiff  to  recover.  In 
the  record  he  is  called  the  tenant  of  Mr.  Ellis.  Whatever  in- 
terest he  has  in  the  land,  if  the  plaintiff  establishes  tbe  fact  of 
his  being  a  purchaser  under  a  judgment  and  fi.  fa.  against  the 
defendant,  such  land  should  be  recovered  by  the  plaintiff, 
whether  he  is  enabled  to  establish  his  right  by  a  regular  de- 
duction of  title  from  the  State  or  not,  is  immaterial.  All  that 
is  required,  is  the  production  on  the  part  of  the  plaintiff  of  the 
judgment  against  the  defendant,  the  fieri  facias,  and  the  sale 
of  the  land  to  the  plaintiff.  Fenwkk  vs.  Floyd,  1  Harr.  If  G. 
174. 

The  plaintiff,  in  the  fifth  bill  of  exceptions,  offered  to  prove 
by  a  witness,  that  he  was  present  at  the  sale  of  the  real  estate 
made  by  George  H.  Morgan,  deputy  sheriff,  on  the  fieri  facias 
of  Drancis  Knott  vs.  William  H.  Llewellin  and  others ;  that  the 
deputy  sheriff  who  made  the  sale,  is  dead,  and  that  he  heard 
him  state,  that  he  sold  the  land  called  Penerine,  and  that 
Francis  Knott,  the  plaintiff  in  the  fi.  fa.,  and  lessor  of  the 
plaintiff,  was  the  purchaser.  The  question  on  this  exception 
arises  on  the  admissibility  of  the  evidence  above  offered. 

This  evidence  is  objected  to,  both  as  hearsay  evidence,  and 
as  contradicting  the  sheriff's  return.  It  is  insisted,  lhat  it 
ought  to  be  received  as  part  of  the  res  gestae.  If  this  were  a 
case  in  which  evidence  of  the  res  gestae  was  admissible,  still 
this  evidence  could  not  be  received,  because  the  statement 
of  the  deputy  sheriff  is  not  proved  to  have  been  made  at  the 
time  of  the  sale.  It  may  have  been  made  at  any  time  between 
the  sale  and  the  death  of  the  deputy  sheriff. 
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But  if  the  declarations  offered  in  evidence  had  been  made 
at  the  time  of  the  sale,  that  the  evidence  contradicts  the  sher- 
iff's return,  is  an  unsuperable  objection  to  its  admissibility. 
The  sheriff  returns  a  sale  of  a  tract  of  land  called  Pennygreen, 
the  evidence  is  to  show  that  he  sold  a  tract  called  Penerine. 
There  is  no  evidence  that  they  are  the  same  tract;  on  the  con- 
trary, the  presumption  would  be,  the  names  being  different, 
that  the  tracts  were  different.  The  levy  was  on  Pennygreen, 
and  no  other  tract  could  be  legally  sold  but  Pennygreen,  yet 
the  evidence  would  make  the  sheriff,  although  he  returns  a 
levy  and  sale  of  one  tract,  declare  he  had  sold  another  tract 
not  levied  upon.  We  are,  therefore,  of  opinion,  that  the  evi- 
dence offered  in  this  exception,  was  inadmissible,  and  should 
have  been  rejected  by  the  court  below. 

After  verdict,  a  motion  was  made  in  arrest  of  judgment. 

The  jury  found  for  the  plaintiff— for  all  that  part  of  a  tract 
of  land  called  Penerine:  beginning  at  a  blue  stone,  marked  A 
on  the  plot,  and  running  thence  to  a  locust,  marked  B;  thence 
with  the  meanders  of  the  run  to  a  poplar,  marked  C;  thence 
to  D;  thence  to  E;  thence  to  the  beginning.  The  run  called 
for  in  the  verdict  is  not  located  on  the  plots,  so  that  the  line 
from  B  to  C  is  entirely  uncertain  whether  it  is  within  or  without 
the  location  of  the  land  called  Penerine,  as  located  by  the  plain- 
tiff, is  unknown,  and  is  incapable  of  ascertainment.  On  this 
account  the  verdict  is  so  imperfect,  that  no  judgment  oould  be 
entered  thereon,  and  no  writ  of  possession  could  be  executed. 

The  next  question  which  arises,  is  on  the  motion  in  arrest 
of  judgment.  We  have  seen  that  the  verdict  is  imperfect  and 
uncertain.  The  matter  in  issue  is  not  so  ascertained,  that  the 
court  could  render  any  judgment  capable  of  being  executed. 
The  motion  in  arrest,  in  many  cases,  as  where  the  pleadings 
are  defective,  may  admit  the  correctness  of  the  verdict,  but 
this  is  not  universally  the  case.  Judgments  are  sometimes  ar- 
rested for  faults  in  the  verdict.  Gould  on  Plead.  522.  The 
same  author  refers  to  many  instances  of  defective  verdicts, 
where  the  remedy  is  by  motion  in  arrest.  In  Dorsey's  Lec- 
tures, 73,  it  is  said,  that  a  judgment  in  ejectment  will  be  ar- 
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rested  for  uncertainty.  Where  a  judgment  is  arrested  for  such 
defects  in  the  verdict,  a  venire  de  novo  must  be  awarded. 
Gould  526.  The  court  below  were,  therefore,  in  error  in  not 
arresting  the  judgment  in  this  case,  which  we  have  here  is 
uncertain  and  imperfect. 

As  it  is  uncertain  whether  the  finding  is  within  or  without 
the  pretensions  of  the  plaintiff,  it  is  a  case,  certainly  not  proper 
for  a  remittitur. 

We  express  no  opinion  on  the  question,  whether  the  super- 
sedeas judgment  is  a  binding  and  operative  judgment,  no 
question  on  this  subject  having  been  raised  in  the  bills  of 
exceptions. 

JUDGMENT  REVERSED  AND  PROCEDENDO  AWARDED. 


State,  use  of  Susanna  Hickley,  Administratrix  or 
Catharine  Hickley,  vs.  D.  Stewart  and  J.  I.  Gross, 
Executors  of  John  Gross. — December,  1842. 

An  appeal  will  lie  from  the  judgment  of  the  county  court  setting  aside  am 
award. 

Where  a  cause  had  been  referred  to  arbitrators,  with  power  to  decide  all  mat- 
ters in  controversy  between  the  plaintiff  and  defendant,  and  the  arbitrators 
.had  returned  an  award,  subject  to  no  exception  upon  the  face  of  it,  upoa 
a  motion  to  set  the  award  aside,  the  court  will  not  receive  parol  proof  to 
control  or  alter  the  terms  of  the  submission,  nor  the  depositions  of  the  ar- 
bitrators to  show  the  character  of  the  items  of  which  the  award  was  com- 
posed, or  that  they  had  decided  upon  a  matter  before  the  reference  finally 
adjudicated,  and  so  not  within  the  submission. 

Where  the  county  court  set  aside  an  award,  and  their  decision  upon  appeal  is 
reversed,  there  being  no  objection  to  the  award  on  its  face,  nor  any  thing 
in  the  record  to  impeach  it,  this  court  will  enter  judgment  in  conformity 
to  it. 

Appeal  from  Baltitfiore  county  court. 

This  was  an  action  of  debt,  commenced  on  the  31st  De- 
cember, 1834,  by  the  appellant  against  John  Gross,  deceased. 
The  plaintiff  declared  on  the  bond  of  John  Gross  of  (be  27th 
April,  1837,  conditioned   for  the  due  performance  by  him 
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of  the  office  of  administrator  of  Sebastian  Hickley,  deceased. 
The  defendant  pleaded  general  performance.  The  plaintiff 
assigned  breaches,  when,  without  rejoinder,  the  cause  was  re* 
ferred  to  William  G.  Read  and  John  J.  Lloyd,  with  power 
to  choose  a  third  in  case  of  difference,  and  to  decide  all  matters 
in  controversy  between  &  If.,  administratrix  of  Catharine,  and 
John  Gross,  administrator  of  Sebastian  Hickley,  under  a  rule 
of  court. 

The  arbitrators  returned  the  following  award : 

"  State  of  Maryland,  use  Susanna  Hickley,  administra- 
trix, with  the  will  annexed  of  Catharine  Hickley,  vs.  John 
Gross.  We,  William  G.  Read  and  John  J.  Lloyd,  referees  by 
Baltimore  county  court,  in  the  above  named  case,  having  given 
due  notice  to  the  parties  of  the  time  and  place  of  hearing  their 
respective  allegations  and  proofs,  and  having  heard  and  duly 
considered  their  said  allegations  and  proofs,  do  award  and 
determine,  that  the  said  defendant,  John  Gross,  is  indebted  to 
the  said  plaintiff,  in  manner  and  form  as  the  said  plaintiff  has 
declared  against  him;  and  we  do  further  award  and  determine, 
that  judgment  for  the  plaintiff  be  entered  in  the  said  case,  fof 
the  debt  and  damages  in  the  declaration  and  costs,  to  be  re- 
leased on  the  payment  of  the  sum  of  three  thousand  two  hun- 
dred and  seventy- five  dollars  and  twenty-five  cents,  with  inter- 
est from  the  date  hereof,  and  costs,  till  paid.  Given  under  our 
hands  and  seals  this  20th  day  of  July,  1838. 

William  Geo.  Read,    (Seal.) 
John  J.  Lloyd,  (Seal.)'9 

Which  said  award  is  thus  endorsed,  to  wit:  "Service  of 
copy  admitted.  D.  S.  for  J.  Gross. 

At  September  term,  1838,  the  defendant  objected  to  a  con- 
firmation of  the  award,  and  prayed  the  court  to  set  aside  the 
same,  for  the  following  reasons,  to  wit: 

1st.  Because  the  said  award  decides  matters  not  in  contro- 
versy between  the  parties  in  this,  to  wit:  that  on  a  matter 
finally  decided  by  the  Court  of  Appeals  of  this  State,  on  an 
appeal  between  the  present  parties,  the  said  court,  before  the 
date  of  the  reference  under  which  the  said  award  was  rendered, 
58        v.12 


Digitized  by  VjOOQIC 


458  CASES  IN  THE  COURT  OP  APPEALS 

State,  un  of  Hiokley,  m.  Stewart  and  Grow,— 1842. 

finally  decided  that  the  said  defendant  was  wholly  free  and 
discharged  from  said  matter  of  claim,  and  in  no  wise  liable  to 
said  plaintiff,  for  or  on  account  of  the  same,  as  will  appear  by 
a  copy  of  the  opinion  of  the  Court  of  Appeals  in  said  case, 
herewith  filed,  and  prayed  to  be  considered  as  making  a  part 
of  this  objection. 

2nd.  Because  the  said  arbitrators,  in  making  the  said  award, 
went  contrary  to  law,  in  this;  that  as  the  said  matter,  as  before 
stated,  was  so  finally  decided  by  said  Court  of  Appeals,  the 
same  was  not,  and  could  not  be  considered  as  embraced  by  the 
terms  of  said  reference. 

3rd.  Because  said  award  is  in  other  particulars  contrary  to 
law. 

At  May  term  1840,  the  death  of  John  Grots  was  suggested, 
and  at  January  term  1841,  the  present  appellees  were  brought 
in  by  attachment,  and  appeared  to  the  action. 

At  the  hearing  of  the  motion  made  to  set  aside  the  award, 
the  defendants  offered  in  evidence  the  record  of  the  Court  of 
Appeals,  in  the  case  of  John  Grosi,  appellant,  and  Susanna 
Hickley,  administratrix  de  bonis  non  of  Catharine  Hickleyp 
appellee,  which  record  in  the  Court  of  Appeals,  it  is  agreed, 
may  be  read  as  evidence  in  the  trial  of  this  case  in  the  Court 
of  Appeals,  as  by  agreement  filed.  "Hickky,  admintratrix 
de  bonis  non  of  Hickley  vs.  Stewart  and  others,  executors  of 
J.  Gross.  In  Baltimore  county  court,  September  term  1841. 
It  is  agreed  in  this  case,  that  the  record  of  the  case  in  the 
Court  of  Appeals,  of  Gross  vs.  Hickley,  administrator  of  Hick- 
leyy  on  appeal  from  the  orphans  court  of  Baltimore  county, 
be  read  in  the  Court  of  Appeals,  upon  the  argument  of  the 
appeal  in  this  case,  to  have  the  same  effect  and  operation  as  if 
now  inserted  in  the  record,  and  transmitted  as  a  part  of  the 
transcript  to  the  Court  of  Appeals." 

The  defendant  further  offered  in  evidence  the  affidavit  of 
David  Stewart y  duly  taken  on  the  25th  October,  1839;  that  at 
the  time  of  the  reference  in  this  case,  he  the  said  David  Stewart 
•did  not  consider  that  the  credit  of  $3,006.75,  given  the  said 
John  Gross,  as  administrator  of  Sebastian  Hickley,  in  bis  ac- 
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count  as  administrator,  settled  in  the  orphans  court  o{  Baltimore 
county  on  the  sixth  day  of  July,  1829,  was  a  matter  in  dispute 
in  this  cause,  as  the  same  had  been  passed  upon  and  allowed 
by  the  Court  of  Appeals  of  Maryland,  at  its  December  term 
1835,  as  a  proper  credit  in  the  accounts  of  the  said  adminis- 
trator; and  the  said  defendant  further  made  oath,  that  he  in- 
tended the  said  reference  to  embrace  other  items  in  controversy, 
altogether  exclusive  of  the  credit  above  mentioned,  and  that 
upon  this  view  of  the  subject,  he  informed  his  client  of  the 
reference,  and  particularly,  that  the  aforesaid  item  was  not 
again  to  be  contested  before  the  referees. 

The  defendant  further  offered  in  evidence  the  statement  of 
the  arbitrators,  John  J.  Lloyd  and  William  George  Read: 

We  state,  that  when  the  said  cause  was  before  us  as  referees, 
the  plaintiff  claimed  for  an  item  of  $3,006.70,  for  which  said 
John  Gross,  in  his  administration  account,  as  administrator  of 
Sebastian  Hic/dey,  deceased,  had  obtained  credit  in  July,  1829, 
without  having  paid  it.  On  the  other  hand  the  defendant's 
counsel  contended,  that  that  item  was  not  open  for  our  exam- 
ination, because  the  opinion  and  decree  of  the  Court  of  Appeals 
of  Maryland,  in  the  case  of  Gross,  administrator  c.  t.  a.  of 
Sebastian  Hickteyvs.  Susanna  Hickley,  administratrix,  &c.,  on 
appeal  from  the  orphans  court,  was  conclusive  as  to  it,  and  that 
it  was  not  submitted  to  us  in  the  above  cause.  The  evidence 
in  relation  to  said  item  was  taken,  subject  to  said  objection 
and  exception  of  the  defendant's  counsel.  On  consideration, 
it  was  decided  by  us,  as  referees,  that  although  the  said  opin- 
ion and  decree  of  the  Court  of  Appeals  were  entitled  to  our 
highest  respect  and  consideration,  yet  as  that  decree  remanded 
the  cause  for  further  proof  in  the  orphans  court,  and  was  in  a 
different  suit,  and  as  evidence  was  before  us  on  this  point, 
which  was  not  in  the  record  before  the  Court  of  Appeals,  by 
which  new  evidence  it  was  perfectly  clear  to  us,  that  said  John 
Gross  had  not  in  fact  paid  the  said  sum  of  $3,006.70,  at  the 
time  he  so  obtained  credit  for  it  in  his  administration  account 
aforesaid,  but  only  paid  at  that  time  $500,  and  afterwards,  on 
the  11th  July,  1830,  he  paid  on  account  of  it  the  further  sum 
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of  $500,  and  afterwards,  on  2nd  February,  1833,  he  paid  the 
further  sum  (on  said  account,)  of  $1,066.89,  and  no  more; 
and  it  further  being  proved  to  us,  that  in  the  settlement  made 
between  said  Gross,  as  administrator  of  Sebastian  Hickley, 
with  William  Hickley,  on  20th  January,  1833,  (paper  A,)  that 
said  William  Hickley  acted  on  the  belief  that  said  John  Gross 
had  only  obtained  credit  on  his  administration  accounts  of 
Sebastian  Hickley's  estate  for  what  he  had  actually  paid,  and 
that  in  said  settlement,  the  fact  of  this  item  of  $3,006.70,  or 
part  of  it,  was  still  outstanding  against  said  estate,  was  not 
taken  into  consideration,  we  the  said  referees,  in  making  up 
our  said  award,  charged  said  John  Gross  with  the  debt  of 
$3,006.70,  and  also  $100,  (the  reason  for  which  we  do  not 
now  recollect,  though  we  were  satisfied  at  the  time,  that  said 
additional  charge  of  $100  was  correct,  and  suppose  now  it 
was  on  account  of  the  difference  of  interest  from  July,  1829, 
when  Gross  got  credit  for  it,)  and  in  said  award  we  credited 
said  Gross  with  the  payments  which  he  had  in  fact  made  on 
account  of  said  $3,006.70,  to  wit,  with  $500  paid  in  July, 
1829;  $500  paid  on  11th  July,  1830,  and  $1,066.89,  paid  on 
2nd  February,  1833,  and  also  charged  and  credited  various 
other  matters,  which  we  understand,  it  is  not  material  here  to 
state.  It  was  also  in  proof  before  us,  that  a  certain  receipt, 
(or  receipts,  as  Mr.  Read  thinks,)  which,  in  the  aforesaid 
opinion  of  the  Court  of  Appeals,  was  treated  as  in  the  posses* 
sion  of  and  belonging  to  said  John  Gross,  did  not  belong  to 
him,  but  was  the  property  of  and  in  the  possession  of  John  I. 
Gross*  as  the  administrator  of  the  above  named  William 
Hickley.  John  J.  Lloyd, 

1th  October,  1841.  William  George  Read. 

And  proved  the  truth  thereof  by  the  oral  examination  of 
said  Lloyd. 

The  plaintiff  then  offered  in  evidence  by  John  J.  Lloyd,  one 
of  the  arbitrators,  that  it  was  not  his  habit  to  state  the  reasons 
for  his  awards  on  the  face  of  the  awards,  unless  the  parties 
requested  it  before  it  was  known  by  them  how  it  was  to  be 
decided,  and  that  when  he  did  not  state  the  reasons  on  the 
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face  of  tbe  award,  it  was  not  his  habit  to  disclose  the  reasons 
after  the  award  was  rendered,  not  because  he  was  unwilling 
that  they  should  be  known,  but  because  he  did  not  think  it 
just  to  give  the  party  against  whom  it  was  made  such  an  ad- 
vantage, after  having  taken  the  chance  of  an  award  in  his 
favor.  That  in  the  present  case,  the  counsel  for  the  defendants 
had  called  on  witness  and  Mr.  Read  to  give  them  a  statement 
of  the  grounds  on  which  the  award  was  made,  and  they  had 
declined  assigning  therefor  the  reasons  above  stated,  but  both 
witness  and  Mr.  Read  stated  to  them  that  they  were  willing  to 
give  such  a  statement  if  the  counsel  on  both  sides  consented 
to  it,  or  if  the  court  should  direct  it.  After  this  the  written 
statement  was  made  in  order  to  prevent  delay,  in  case  the  said 
Lloyd  and  Read  should  be  absent,  and  it  was  handed  to  the 
counsel,  subject  to  the 'same  objections  as  if  the  arbitrators  had 
been  on  the  witness'  stand.  On  its  being  arranged  between 
the  court  and  counsel  that  we  should  go  out  and  make  the 
statement  subject  to  exceptions,  we  read  the  written  statement 
as  his  testimony,  and  proved  that  when  the  said  reference  took 
place,  the  said  William  George  Read  and  John  J.  Lloyd  were 
attorneys  of  this  court,  have  been,  and  still  are. 

The  plaintiff  further  read  without  objection  the  affidavits  of 
George  Gordon  Belt  and  John  1.  Gross,  heretofore  filed  by  the 
plaintiff  in  this  cause: 

"  The  State  of  Maryland,  use  of  Susanna  Hickley,  ad- 
ministratrix, with  the  will  annexed  of  Catharine  Hickley,  vs. 
David  Stewart  and  John  I.  Gross,  executors  of  John  Gross. 
In  Baltimore  county  court,  September  term,  1841.  Be  it  re- 
membered, that  on  this  eighteenth  day  of  September,  in  the 
year  eighteen  hundred  and  forty-one,  George  Gordon  Belt,  in 
open  court,  made  oath  that  he  instituted  the  aforegoing  suit 
as  counsel  and  attorney  for  the  plaintiff,  and  negotiated  and 
agreed  upon  the  reference  thereof  with  David  Stewart,  Esq., 
now  one  of  the  defendants,  but  then  the  counsel  of  John  Gross, 
the  deceased;  that  at  the  time  of  the  reference,  deponent  be- 
lieved that  all  matters  of  account  against  the  defendant,  John 
Gross,  as  administrator  of  Sebastian  Hickley,  and  all  matters 
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or  claims  whatever  against  him  as  such  administrator,  embraced1 
by  the  pleadings  in  the  cause,  and  including  the  item  of 
$3,006.75,  mentioned  in  the  deposition  of  David  Stewart,  Esq.r 
heretofore  filed  in  this  cause,  were  referred  to  and  open  to  the 
examination  of  the  arbitrators  selected  by  the  parties;  that  he 
so  informed  bis  client,  through  her  father  and  agent,  Lewis 
Gross,  whilst  the  parties  were  negotiating  the  reference,  and 
before  it  was  yet  made;  that  it  was  never  intimated  to  him  by 
David  Stewart,  Esq.,  or  any  other  person,  that  said  item  or 
claim  of  $3,006.75,  was  not  a  matter  or  claim  in  dispute  in 
this  cause  until  the  trial  thereof  before  the  arbitrators,  nor  then 
otherwise  than  by  the  allegation  and  argument  of  counsel;  that 
the  decision  of  the  Court  of  Appeals  in  the  said  deposition  of 
David  Stewart,  Esq. ,  referred  to,  was  final  and  conclusive. 
Deponent  further  says,  that  if  it  had  been  intimated  to  him 
that  said  reference  was  not  general,  but  was  exclusive  of  said 
item  of  $3,006.75,  said  reference  never  would  have  been  as- 
sented to.  Deponent  further  says,  that  much  testimony  in 
addition  to  that  before  the  Court  of  Appeals,  and  in  explana- 
tion of  parts  of  it,  was  adduced  before  the  arbitrators,  applica- 
ble to  the  said  item  of  $3,006,75  by  the  plaintiff,  and  as  he 
believes  by  the  defendant,  and  that  said  item  was  fully  tried 
and  argued  upon  the  law  and  upon  the  merits  by  both  parties, 
before  the  arbitrators,  but  deponent  does  not  know  the  items 
of  charge  embraced  in  the  award/' 

The  deposition  of  John  I.  Gross  states,  "that  he  was  a 
witness  at  the  trial  of  the  above  cause  before  the  arbitrators, 
and  attended  several  meetings;  that  upon  one  occasion,  when 
deponent  was  present,  John  Gross,  the  defendant,  Leuns  Gross f 
the  father  of  Mrs .  Hickley,  and  acting  for  her,  and  .Andrew 
Shorb  and  others,  were  also  present;  that  in  the  course  of  the 
proceedings  an  altercation  sprang  up  between  John  Gross  and 
Lewis  Gross,  and  that  afterwards,  in  frequent  conversation* 
with  this  deponent,  and  in  reference  to  said  altercation,  the 
said  John  Gross  told  this  deponent  that  all  matters  in  dispute 
were  left  to  the  arbitrators  to  be  settled.  Deponent  further 
says,  that  on  the  occasion  above  mentioned,  the  matter  in  rela- 
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.lion  to  Shorb's  debt  was  examined  into  before  the  arbitrators, 
and  was  one  of  tbe  subjects  before  them." 

To  all  which  offers  of  evidence  by  the  defendant,  when  made 
the  plaintiffs  objected  as  soon  as  tbe  offer  was  made,  and  then 
•objected  to  the  admissibility  of  the  affidavit  of  David  Stewart, 
rupon  the  following  grounds? 

1st.  That  said  affidavit  was  inadmissible  in  evidence  for  the 
purpose  of  .controlling  or  altering  the  terms  or  construction  of 
the  agreement  of  reference,  and  rule  of  reference,  under  which 
the  above  cause  was  referred  to  arbitrators. 

2nd.  That  said  affidavit  was  inadmissible  in  evidence  for 
<the  purpose  of  proving  that  any  matter  of  difference  embraced 
•by  the  said  agreement  and  rule  of  refevence,  under  which  the 
.said  cause  was  referred  as  aforesaid,  was  not  submitted  to  said 
arbitrators  by  said  agreement  and  rule  of  reference. 

The  plaintiff  also  objected  to  the  admissibility  of  the  affida- 
vit of  the  arbitrators,  upon  the  following  grounds: 

1st.  That  said  statement  of  the  arbitrators,  verified  by  the 
.affidavit  of  said  Lloyd,  was  inadmissible  generally  as  evidence 
*on  the  hearing  of  this  motion. 

2nd.  That  said  statement,  verified  by  the  affidavit  of  said 
Lloyd,  was  inadmissible  as  evidence  for  the  purpose  of  show- 
ing in  what  manner  said  arbitrators  had  made  up  their  award, 
and  what  items  of  claim  were  embraced  in  it.  * 

3rd.  That  said  statement,  verified  by  the  affidavit  of  said 
Lloyd,  was  inadmissible  in  evidence  for  the  purpose  of  show- 
ing the  grounds  of  the  decision  of  said  arbitrators  as  to  any 
♦claim  embraced  by  their  said  award. 

4th.  That  «aid  statement,  verified  by  the  affidavit  of  said 
Lloydy  was  inadmissible  in  evidence  for  the  purpose  of  prov- 
ing that  the  said  arbitrators  committed  any  error  in  law  in  mak- 
ing their  said  award,  or  that  there  was  any  error  in  law  com- 
mitted by  said  arbitrators  .in  said  award  in  allowing  any  claim 
embraced  by  said  award. 

But  the  court  (Archer,  C.  J.,  and  Purviance,  A.  J.,) 
<were  of  opinion  that  the  deposition  of  David  Stewart  was 
radroissible,  and  that  so  much  of  tbe  deposition  of  John  X 
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Lloyd,  Esq.)  as  stated  the  subject  matter  of  the  award  filed  in 
this  case  and  the  character  of  the  items  of  which  it  was  com- 
posed, was  admissible;  and  also  that  part  of  said  deposition 
of  John  J.  Lloyd  which  show  the  claim  of  the  plaintiff  and  the 
denial  of  the  defendant,  that  said  claim  was  within  the  submis- 
sion, is  also  admissible  for  the  purpose  of  showing  that  the 
arbitrators  had  in  their  award  decided  on  a  matter  already, 
before  the  reference  finally  adjudicated,  and  not  within  the 
submission;  to  which  opinions  of  the  court  and  to  each  and 
every  of  them,  and  to  their  reception  of  the  affidavit  of  D. 
Stewart  and  /.  J.  Lloyd  for  the  purpose  aforesaid,  the  counsel 
of  plaintiff  excepted. 

The  paper  marked  A,  referred  to  in  the  aforegoing  excep- 
tions, is  as  follows,  to  wit: 

Db.    WiUiam  Hickley,  in  account  current  %mih  John  Gross, 
Baltimore. 

Amount.    Interest* 

1829,  Oct.  20— To  cash  paid  att'y.  Stewart  $200  00 

"  "  cash  lent  you,      *         -      60  00 

"    23      "  cash  lent  you,      -         -    100  00 
Interest  3  years  and  3 
months  on  $360,         -  70  20 

Nov.  14 — To  cash  paid  officers'  fees,  &c.  15  84 
'"      5      "  cash  lent  you,      -        -    100  00 
Interest  3  years  and  2 
months  on  $115,        -  21  85 

1830,  Jan.  27 — To  cash  paid  insurance,       -      10  40 

"  cash  paid    do.  High  and 

Low  Streets,     -         -    100  00 
"  cash  paid,  -         -  2  50 

Interest  3  years  on  $100,  20  16 

July  11— To  cash  lent  you,       -         -      30  00 
"  cash  paid  Shorb's  note,     500  00 
Interest  2 years  6  months 
on  $530,  -  79  50 

Augt.30— To  cash  paid,  -         -         -        150 
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Sept  21— To  1  pannel  for  tomb  stone, 

100  00 

"  4  tomb  stones  at  $20, 

80  00 

Interest  2  years  and  4 

months  on  $180, 

25  34 

Dec.   2 — To  eash  lent  you, 

15  00 

"  cash  paid  ground  rent, 

9  37 

Interest  2  years  and  1 

month  on  $24, 

3  07 

1831,  Nov.         To  cash  paid  White  and 

Chase  for  rent, 

87  50 

Interest  1  year  and  2 

months  on  87, 

6  09 

1832,  Augt.  31— To  cash  lent, 

200  00 

Interest  4£  months,  - 

4  50 

To  cash  lent, 

160  00 

Interest  1 J  months,  • 

1  12 

$1,762  11  231  83 

To  amount  of  interest  to  date, 

231  83 

$1,993  94 
Amount  of  interest  on  $2,607  for  3 

3  years  and  3  months,  paid  to  Shorb,     247  66 

$2,241  60 


Ch. 
1829,  Oct.  20— Bycash,Cathedralmoney,  $3,447  00 
Interest  for  3  years  and 
3  mos.  at  6  per  cent.      672  17  673  17 


$4,119  17 
2,241  60 


Due  W.  Hickley,        -        -        -    $1,877  67 
To  error  in  calculation  of  interest  on  $2,607     260  71 

E.  E.  Due  W.  H.  $1,616  86 

59        v.12 
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And  thereupon,  after  the  evidence  bad  been  offered,  which 
is  stated  or  referred  to  in  the  aforegoing  bill  of  exceptions,  and 
upon  the  hearing  and  consideration  by  the  court  here,  of  the 
said  evidence,  and  of  the  exceptions  taken  on  behalf  of  the 
defendants  to  the  award  filed  in  this  cause,  it  is  considered  by 
the  court  here,  that  the  award  aforesaid,  be  and  the  same  is 
hereby  set  aside,  and  held  entirely  as  void,  and  of  no  force  or 
effect.    The  plaintiff  appealed  to  this  court 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen 
and  Spence,  J. 

By  McMahon,  for  the  appellant — 

The  1st  exception  taken  in  this  cause  relates  to  the  admis- 
sibility of  the  depositions  of  David  Stewart  and  John  J.  JJofd. 
And  the  appellants  will  contend,  that  the  court  below  erred  in 
receiving  said  testimony,  and  especially  in  receiving  it  for  the 
purposes  stated  in  said  objections,  or  any  of  them. 

The  2nd  exception  relates  to  the  decision  of  the  court  below, 
setting  aside  the  award,  which  decision,  the  appellants  will 
maintain,  was  erroneous,  and  in  support  of  their  allegation  of 
error,  will  contend  for  the  following  propositions: 

1st.  That  the  reference  in  this  case  gave  the  referees  the 
power  of  deciding  upon  all  claims  or  demands  involved  in,  or 
within  the  scope  of  the  action  referred,  and  all  matters  in  con- 
troversy  between  the  parties,  and  especially  upon  the  propriety 
and  justice  of  the  allowance  claimed  and  given  in  the  accounts 
of  said  John  Gross,  as  administrator  of  Sebastian  Hickley,  (as 
settled  in  the  orphans  court,)  for  the  alleged  payment  of  the 
debt  due  to  Shorb  by  said  Hickley. 

2nd.  That  the  extent  and  effect  of  said  reference  could  not 
be  in  any  degree  qualified  or  restricted,  nor  the  right  of  the 
referees  to  decide  upon  the  justice  of  the  said  allowance  for 
ShorVs  debt,  as  a  matter  in  fact  in  controversy  between  the 
parties,  in  any  respect  affected  by  the  mere  undivulged  impres- 
sions or  belief  of  Gross,  or  his  counsel,  as  to  the  extent  of 
the  reference,  even  if  the  evidence  of  the  same  were  admissible. 
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3rd.  The  decree  of  this  court  was  not  final  and  conclusive, 
so  as  forever  to  debar  the  appellant  in  this  case  from  contro- 
verting the  right  of  said  Gross  to  the  said  allowance  made  him 
for  ShorVs  debt,  in  his  accounts,  as  settled  in  the  orphans 
court;  and  that  either,  upon  the  trial  of  the  action  on  the  bond 
in  Baltimore  county  court,  or  of  the  matters  referred  before  the 
referees,  it  was  competent  to  said  appellant,  notwithstanding 
said  decree,  to  controvert  Gross'  right  to  said  allowance. 

4th.  That  whether  said  decree  was  or  was  not  final,  the  said 
appellant  might,  at  the  trial  of  the  action  on  said  bond,  have 
objected,  that  the  same  was  not  final,  and  was  entitled  to  have 
that  question  tried  and  decided ;  that  the  question,  as  to  the 
effect  of  said  decree,  was  open  to  contest,  and  was  in  fact,  a  mat- 
ter in  dispute;  and  that  the  said  action,  and  all  matters  in  con- 
troversy having  been  referred,  the  decision  of  the  referees  upon 
the  effect  and  conclusiveness  of  said  decree,  was  final  and  con- 
clusive, (and  above  all,  in  a  case  where  the  referees  were  attor- 
neys or  legal  arbitrators,)  and  that  the  court  below  had  no  right 
to  review  or  correct  their  decision,  on  that  or  any  other  ques* 
tion  that  arose  in  the  trial  before  the  referees,  even  if  erroneous, 
there  being  nothing  on  the  face  of  the  award  disclosing  any 
such  error. 

5th.  That  even  if  the  arbitrators  exceeded  their  authority  in 
disallowing  the  allowance  for  Shorb's  debt,  the  court  below 
erred  in  setting  aside  the  whole  award. 

By  J.  Johnson  and  6.  M.  Gill,  for  the  appellees,  who 
moved  to  dismiss  the  appeal,  and  maintained  the  converse  of 
the  appellant's  propositions. 

Upon  the  motion  to  dismiss  the  appeal,  they  insisted — 
1st.  That  at  the  time  when  the  appeal  was  prayed  and  taken, 

there  was  no  final  judgment  of  Baltimore  county  court,  and 

that  the  judgment  appealed  from  was  interlocutory,  and  not 

final. 
2nd.  That  it  was  in  the  power  of  Baltimore  county  court 

to  re-instate  the  said  cause,  and  direct  the  same  to  be  tried  as 
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other  causes  are  tried  in  Baltimore  county  court,  and  it  does  not 
appear  whether  the  same  was  so  re-instated  or  not;  the  appeal 
having  been  taken  from  the  judgment  of  that  court,  setting 
aside  the  award. 

By  the  Court — 

Let  the  judgment  of  the  county  court  be  reversed,  and  judg- 
ment, be  entered  upon  the  award  for  the  appellants. 

JUDGMENT  REVERSED. 


Mason  and  Leef  vs.  The  Franklin  Fire  Insurance  Com- 
pany.— December,  1842. 

A  policy  of  insurance  against  fire,  upon  a  vessel,  building  in  the  port  of  Bel- 
timore,  and  for  a  specified  period,  is  not  controled  in  its  operation  by  proof 
of  nsage  in  other  ports  of  the  Union.  Snch  usage  could  not  be  considered 
as  entering  into  the  views  of  the  parties  in  the  present  contract. 

In  a  valued  policy  against  fire,  "on  a  new  banpu  now  being  built,"  it  was  the 
design  of  the  parties  to  cover  the  vessel  in  the  process  of  construction,  and 
indemnity  was  agreed  to  be  furnished  for  her  loss  by  fire,  whatever  might 
be  her  progress  towards  completion,  when  the  fire  occurred. 

The  policy,  in  the  absence  of  proof  of  usage,  did  not  attach  upon  articles 
made  for  the  vessel,  delivered  in  the  ship  yard  where  she  was  constructing, 
in  a  condition,  and  intended  to  be  fitted  and  attached  to  her,  if  she  had  been, 
or  as  soon  as  she  might  be  ready  to  receive  them. 

Appeal  from  Baltimdre  County  Court. 

This  was  an  action  of  Covenant,  brought  by  the  appellants 
against  the  appellees,  on  the  27th  April,  1841. 

The  plaintiffs  declared  upon  the  policy  mentioned  in  the  bill 
of  exceptions,  and  the  defendant  pleaded  they  had  not  broken 
their  covenant,  with  leave  to  both  parties  to  give  any  matter  in 
evidence  which  might  be  given  under  any  other  plea.  Errors 
of  pleading  were  waived. 

At  the  trial  of  the  cause,  the  plaintiffs,  in  order  to  support 
the  issue  on  their  part,  gave  in  evidence  the  policy  of  insur- 
ance declared  on,  of  the  Franklin  Fire  Insurance  Company  of 
Philadelphia. 
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"This  policy  of  insurance  witnessetb,  that  the  Franklin  Fire 
Insurance  Company  of  Philadelphia  have  received  of  William 
Mason  g*  Co.,  six  dollars  forty  cents,  premium,  for  insuring 
(according  to  the  tenor  of  their  printed  proposals  and  condi- 
tions, hereunto  annexed,)  upon  the  property  herein  described, 
viz :  On  a  new  barque  now  being  built  at  Samuel  Butler's  ship 
yard  in  Baltimore,  Maryland.  Now,  know  all  men  by  these 
presents,  that  in  consideration  thereof,  the  capital  stock,  estate 
and  securities  of  the  Franklin  Fire  Insurance  Company  of 
Philadelphia,  shall  be  subject  and  liable  to  make  good  and 
satisfy  unto  the  insured,  their  heirs,  executors,  administrators 
or  assigns,  all  such  damage  or  loss  which  shall  or  may  happen 
by  fire,  to  the  property  above  mentioned,  from  the  date  hereof, 
to  the  full  end  and  term  of  two  months,  not  exceeding  the  sum 
of  $4,000,  say  four  thousand  dollars,  unless  the  said  company 
shall,  tfc." 

It  is  agreed  that  this  policy  shall  expire  at  twelve  o'clock 
at  noon,  on  the  10th  Dec.,  1840.     In  witness  whereof,  &c. 

The  plaintiffs  further  gave  in  evidence,  that  the  new  barque 
therein  referred  to,  was  launched  on  or  about  the  30th  day  of 
November,  1840,  and  called  The  Orb,  having  on  board  her 
lower  masts  and  rigging  belonging  thereto;  that  on  the  even- 
ing of  the  day  following,  the  ship  yard  of  Samuel  Butler  was 
set  on  fire,  and  all  combustible  articles  therein  were  entirely 
burned  up;  and  further,  that  previous  to  the  aforesaid  fire,  and 
subsequent  to  the  10th  day  of  October,  1840,  certain  spars, 
blocks,  cordage  and  other  articles  necessary  and  proper  for  the 
building,  fitting  and  equipping  the  aforesaid  barque  were  pre- 
pared, finished  and  delivered,  at  and  in  the  said  ship  yard, 
ready  for  setting  up,  but  which  had  never  been  put  upon  said 
barque,  and  being  after  such  delivery  at  the  sole  risk  of  the 
owners  of  the  said  barque;  that  the  said  spars  were  at  the 
time  of  the  fire  aforesaid,  lying  within  from  four  to  ten  feet  of 
the  said  barque,  and  the  blocks,  ropes,  rigging  and  other  arti- 
cles, were  lying  partly  in  a  shop,  and  principally  in  a  loft,  over 
the  shop,  within  from  forty  to  fifty  feet  of  the  said  barque,  but 
all  within  the  enclosure  of  said  Butler's  ship  yard;  and  that  it 
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is  usual  for  riggers  and  ship  builders  to  store  the  light  spars 
intended  to  be  put  on  new  vessels  under  sheds,  or  in  the  lofts 
of  buildings  in  ship  yards  where  there  were  such  buildings. 

The  plaintiffs  further  gave  in  evidence  by  a  witness  who  ex- 
amined the  ruins  the  day  following  the  fire,  and  had  worked 
on  the  materials  hereinafter  referred  to,  that  the  fire  had  burnt 
the  following  articles: 

A  list  of  blocks,  rigging  and  spars  belonging  to  the  new 
barque  Orb,  burned  at  Builer*s  ship  yard>  December  1st, 
namely,  &c,  &c. 

And  that  neither  the  hull  of  the  said  barque,  nor  any  of  the 
materials  on  board  of  her  were  burned  or  injured  by  the  fire. 

The  plaintiffs  further  gave  in  evidence  sundry  accounts  of 
articles  furnished  to  supply  such  as  were  burnt  as  aforesaid, 
and  the  particulars  of  labor  required  thereon,  according  to  a 
statement  thereof  summed  up  in  the  following  paper,  &c.,  va- 
lued at  $834.40. 

The  plaintiffs  further  offered  in  evidence,  by  Charles  W. 
Karthaus,  a  competent  witness,  that  in  the  month  of  February, 
1836,  a  ship  of  his  called  the  Jefferson,  arrived  at  New  York, 
where  her  sails  were  sent  to  a  sail  loft  to  be  repaired,  and  four 
or  five  new  sails  in  place  of  those  worn  out,  were  ordered  to 
be  made  for  said  ship,  but  were  not  sent  on  board;  that  said 
ship  was  insured  upon  time;  that  a  fire  occurred  in  said  sail 
loft  in  New  York,  by  which  said  sails  were  destroyed ;  that  the 
witness  inquired  the  usage  as  between  the  insurers  and  in- 
sured in  the  port  of  New  York,  in  regard  to  the  loss  in  such 
cases,  and  ascertained  that  the  usage  there  was,  that  the  in- 
surers were  liable;  and  upon  that  fact  being  made  known  to 
the  Neptune  Insurance  Company  of  Baltimore,  they  paid  the 
said  loss.  The  plaintiffs  further  proved  by  said  witness,  that 
he  has  been  informed  by  others,  that  the  same  usage  in  regard 
to  vessels  whose  sails  are  sent  on  shore  for  repair,  from  a  ves- 
sel insured  on  time,  existed  in  England,  but  of  that  fact  the 
witness  has  no  personal  knowledge.  The  plaintiffs  further 
proved  by  the  said  Karthaus,  that  he  has  been  informed  by 
others,  that  several  merchants  in  Baltimore,  whose  vessels  had 
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been  insured  on  time,  and  upon  their  arrival  in  Baltimore, 
whose  sails  had  been  sent  to  the  sail  lofts  for  repair,  and  which 
were  destroyed  by  fire,  were,  as  he  heard  from  others,  paid  for 
their  loss  by  the  insurers.  The  witness  further  stated,  that  be 
had  no  knowledge  of  any  usage  in  such  cases  in  the  city  of 
Baltimore,  except  as  deduced  from  the  above  fact  and  infor- 
mation, and  knew  of  no  usage,  pro  or  contra,  in  regard  to 
vessels  unfinished,  or  vessels  being  built  in  Baltimore. 

The  defendants  then  by  their  counsel  moved  the  court  for 
its  opinion  and  direction  to  the  jury. 

If  the  jury  shall  believe  from  the  evidence  in  this  cause, 
that  the  spars,  blocks,  rigging  and  other  materials  and  work, 
for  the  value  of  which  this  suit  is  brought,  were  never  in  fact 
put  upon  the  barque  Orb,  upon  which  the  insurance  in  this 
cause  was  affected,  prior  to  the  accident  by  fire  proved  in  this 
cause,  that  the  plaintiffs  are  not  entitled  to  recover  under  the 
policy  in  this  cause,  notwithstanding  the  jury  may  believe 
from  the  evidence  that  the  said  spars,  blocks,  rigging  and 
other  materials,  were  intended  to  be  put  upon  the  barque,  and 
would  have  been  put  upon  said  barque  if  said  accident  by  fire 
had  not  occurred. 

The  plaintiffs  then  moved  in  like  manner  the  following 
prayer: 

That  if  the  jury  believe  from  the  evidence,  that  the  blocks, 
spars,  rigging  and  other  articles  destroyed  by  fire,  as  set  forth 
in  the  evidence,  were  actually  delivered  to  the  plaintiffs  in  a 
finished  state  by  the  parties  furnishing  the  same,  for  the  pur- 
pose  of  being  forthwith  put  upon  the  barque  'Orb,  and  were 
the  property  of  the  plaintiffs  as  owners  of  the  said  barque,  and 
if  not  insured  would  have  been  their  exclusive  loss,  and  were 
deposited  in  places  near  the  said  vessel,  convenient  for  the 
then  intended  use  thereof,  and  in  the  manner  usual  and  custo- 
mary in  cases  of  building  vessels  in  this  city,  then  the  plain- 
tiffs are  entitled  to  recover,  notwithstanding  the  said  articles 
had  never  actually  been  put  on  board,  or  fitted  to  the  said 
vessel. 
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The  court  (Magruder,  A.  J.,)  granted  the  prayer  of  the 
defendants,  and  rejected  the  prayer  of  the  plaintiffs.  The 
plaintiffs  excepted. 

The  verdict  and  judgment  being  for  the  defendants,  the 
plaintiffs  appealed  to  tl)is  court. 

The  cause  was  argued  before  Stephen,  Archer,  Dorset 
and  Spence,  J. 

By  N.  Williams  for  the  appellants,  and 
By  St.  Geo.  W.  Teackle  for  the  appellees. 

Archer,  J.,  delivered  the  opinion  of  this  court 

We  agree  with  the  court  below,  that  the  policy  did  not  cover 
the  articles,  for  the  loss  of  which  by  fire,  this  suit  was  insti- 
tuted to  recover. 

We  have  no  proof  of  usage  in  the  port  of  Baltimore,  in 
relation  to  this  subject,  which  would  control  or  govern  the  con- 
tract  of  the  parties.  What  was  the  usage  in  other  ports  of  the 
Union,  could  not  be  considered  as  entering  into  the  views  of 
the  parties  in  the  formation  of  the  contract. 

The  case  must,  therefore,  be  decided  by  the  language  which 
the  parties  themselves  have  used  in  the  covenant  of  insurance. 

This  is  a  valued  policy  "on  a  new  barque  now  being  built," 
and  the  question  is,  what  do  these  words  import ;  do  they 
apply  to  the  ship  and  such  materials  as  from  time  to  time  are 
placed  upon  her  in  a  process  of  construction,  or  are  they  to  be 
considered  of  more  extensive  signification,  and  as  covering 
whatever  materials  were  brought  into  the  ship  yard,  and  were 
necessary  to  her  construction,  whether  fitted  and  prepared  or 
not,  to  be  placed  upon  the  vessel,  though  not  placed  6n  the 
ship,  or  in  any  way  attached  to  it,  or  as  constituting  in  fact,  a 
part  of  the  corpus  insured  ? 

This  is  a  case  of  the  first  impression  in  this  State.  No 
cases  have  been  cited,  bearing  upon  the  question  directly. 
The  contract  of  insurance  is,  it  is  true,  one  of  indemnity,  but 
the  terms  of  it  ought  not  to  be  carried  beyond  their  ordinary 
and  legitimate  signification.     The  extent  of  this  indemnity  is 
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to  be  ascertained,  by  arriving  at  the  true  intention  of  the  par- 
ties, as  expressed  by  the  words  they  have  used.  The  thing 
injured,  "is  a  new  barque  now  being  built"  and  the  design  of 
the  parties  was  to  cover  the  ship  in  the  process  of  construction, 
and  indemnity  was  agreed  to  be  furnished  for  her  loss  by  fire, 
whatever  might  be  her  progress  towards  completion,  when  the 
fire  occurred. 

The  articles,  the  value  of  which  is  claimed,  it  is  proved, 
were  made  for  the  ship,  and  were  in  the  ship  yard,  and  were 
in  a  condition  to  be  fitted  and  attached  to  the  vessel,  if  she  had 
been  ready  to  receive  them.  But  they  never  had  been  placed 
upon  or  fitted  to  the  vessel,  so  that  the  policy  could  attach 
to  them. 

Authorities  have  been  cited  to  show,  that  an  insurance  on 
ship,  covers  her  tackle  apparel  and  furniture,  ex  vitermini,  and 
that  the  sails  of  a  vessel,  taken  on  shore  for  repair,  are  also 
covered,  there  being  a  usage  proved,  that  vessels  engaged  in 
such  trade,  removed  their  sails  from  the  ship  for  repair. 

But  these  cases  do  not,  we  apprehend,  apply  to  this  case, 
where  the  insurance  is  not  on  a  ship,  but  on  a  barque  being 
built,  and  by  which  the  articles  alleged  to  be  insured  never 
constituted  a  part,  and  where  there  is  no  usage  in  the  port  of 
Baltimore  where  the  insurance  was  effected,  to  show  that  the 
articles  lost  were  considered  within  the  terms  of  the  policy. 

In  phort,  we  believe  that  the  insurance  in  this  case  covered 
the  barque  itself,  as  it  then  lay  on  the  stoeks  at  the  time  of  the 
insurance,  and  operated  on  such  materials  as  should  be  from 
time  to  time  in  a  course  of  construction,  put  upon  and  attached 
to  the  vessel,  so  that  they  might  be  considered  as  a  part  of 
the  vesssl.  judgment  affirmed. 

60  vl2. 
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Joseph  Harris,  Executor  of  Gwinw  Harris,  vs.  Ethel- 
dra  J.  Harris. — December,  1842* 

Where  the  legatee  of  personal  property  dies  before,  and  his  widow  survives, 
the  testator,  she  is  entitled  to  the  same  proportion  of  it,  as  if  her  husband 
had  also  survived  him,  and  died  intestate,  as  where  there  are  children,  to 
one-third  part. 

Appeal  from  the  Orphans  Court  of  Charles  County. 

The  appellee  filed  her  petition  before  the  said  court,  alleg- 
ing that  Gwinn  Harris  died  in  the  year  1837.  By  his  will,  after 
bequeathing  to  his  sisters  Kitty  Vincent  and  Violetta  Barbour, 
each  an  annuity  of  $200  for  life,  and  various  legacies  to  nephews 
and  nieces,  he  devised  as  follows: 

"  I  give  and  bequeath  to  my  brothers,  Joseph  Harris,  John 
Francis  Harris,  Jfaihan  Harris  and  Morgan  Harris,  and  their 
heirs,  executors,  administrators  and  assigns,  all  the  rest  and 
residue  of  my  estate,  both  real  and  personal,  to  be  equally 
divided  amongst  them,  in  equal  proportions,  share  and  share 
alike," 

The  will  then  appointed  Joseph  Harris  to  be  sole  executor ; 
was  executed  on  the  9th  June,  1834,  and  admitted  to  probat 
on  the  22nd  August,  1837. 

The  petition  alleged,  that  Morgan  Harris,  one  of  the  lega- 
tees, died  in  1835,  intestate,  before  the  testator  Gwinn  Harris, 
leaving  the  appellee,  his  widow,  and  the  following  children : 
Thomas  B.  and  Gwinn  Harris,  of  full  age,  and  Na?icy,  John  G. 
and  Chapman  Harris,  minors,  and  prayed  the  order  of  the 
court  to  direct  in  what  manner  distribution  is  to  be  made 
amongst  the  representatives  of  Morgan  Harris,  deceased. 

Joseph  Harris,  executor,  under  the  will  of  Gwinn  Harris, 
answered  the  petition — admitted  the  facts  alleged, but  contested 
the  right  of  the  appellee  to  any  portion  of  the  property  be- 
queathed to  her  late  husband,  and  maintained  that  his  children 
were  exclusively  entitled. 

The  orphans  couit  decreed  pro  forma,  that  the  executor  of 
G.  H.,  in  the  distribution  of  his  personal  estate,  pay  to  the 
appellee,  his  widow,  one-third  part  of  one-fourth  of  the  lesidue 
of  said  estate. 
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Joseph  Harris,  the  executor  of  Gwinn  Harris,  appealed  to 
this  court. 

The  cause  was  submitted  on  notes  to  Buchanan,  C.  J., 
Stephen,  Archer,  Dorset,  Chambers  and  Spence,  J. 

By  P.  W.  Crain,  for  the  appellant. 

This  is  an  appeal  from  the  orphans  court  of  Charles 
county,  from  a  pro  forma  judgment,  made  upon  petition,  by 
the  consent  of  parties.  It  is  an  amicable  proceeding,  insti- 
tuted for  the  purpose  of  satisfying  some  of  the  legatees  upon 
the  question,  whether  the  widow  of  Morgan  Harris  is  entitled 
to  a  share  of  the  personal  estate  of  Gwinn  Harris.  Gwinn 
Harris  executed  his  last  will  and  testament  in  June,  1834, 
which  was  duly  admitted  to  record  in  the  orphans  court  of 
Charles  county,  by  which  he  bequeathed  to  Morgan  Harris 
one-fourth  of  his  estate,  after  deducting  the  payment  of  cer- 
tain legacies.  Morgan  Harris  died  in  1835,  leaving  a  widow 
and  five  children.  Gwinn  Harris,  the  testator,  survived  Mor- 
gan Harris,  and  departed  this  life  in  August,  1837.  By  con- 
sent of  parties,  the  orphans  court  of  Charles  county  decreed, 
that  Etheldra  J.  Harris  should  be  paid  by  Joseph  Harris,  the 
executor  of  Gwinn  Harris,  one-third  part  of  one-fourth  of  the 
residue  of  the  personal  estate  of  Gwinn  Harris. 

It  is  contended  by  the  children  of  Morgan  Harris,  that  his 
widow  is  not  entitled  to  any  portion  of  the  personal  estate  of 
Gwinn  Harris.  No  right  or  estate  in  the  property  was  trans- 
mitted to  Morgan  Harris,  in  his  life  time,  and  that  his  widow, 
Etheldra  J.  Harris,  cannot  legally  claim,  except  through  her 
husband,  Morgan  Harris.  Morgan  Harris  had  not  such  an 
interest  in  the  property  devised  by  Gwinn  Harris,  as  to  have 
devised  or  transferred  it  by  any  act  of  his.  The  time  of  the 
transfer  of  the  property  is  the  death  of  the  testator.  The  act 
of  1810,  chap.  34,  was  designed  to  remedy  inconveniences 
growing  out  of  the  death  of  legatees  before  the  will  could 
operate.     7  Gill  #  John.  366. 

The  estate  and  interest  devised  and  bequeathed  by  Gwinn 
Harris  to  Morgan  Harris  will  not  be  considered  assets  of 
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Morgan  Harris,  to  go  into  the  hands  of  his  administrator, 
and  to  be  distributed  by  him,  but  is  transferred  to  those  who 
are  entitled  to  the  same,  as  his  next  of  kin. 

It  is  contended,  that  as  the  legacy  does  not  constitute  a 
part  of  the  personal  estate  of  Morgan  Harris,  his  widow  is 
not  entitled  to  any  portion  of  it. 

By  T.  S.  Alexander,  for  the  appellee. 

Morgan  Harris,  the  legatee,  having  died  in  the  life  time  of 
Gwinn  Harris,  the  testator,  the  question  arises,  who  are  enti- 
tled to  the  legacy  bequeathed  by  the  last  will  of  the  latter  to 
the  former?  The  orphans  court  of  Charles  county  decreed, 
that  it  should  be  distributed  amongst  the  widow  and  children 
of  the  legatee,  deceased,  who  were  at  the  time  of  the  testator's 
death,  the  representatives  of  the  legatee,  and  as  such,  entitled 
to  distribution  of  his  personal  estate.  The  present  appeal  is 
taken  to  contest  the  right  of  the  widow  to  any  share  of  this 
legacy,  on  the  ground,  as  it  would  seem,  from  the  statement 
filed  on  behalf  of  the  appellant,  that  she  is  not  one  of  the  next 
of  kin  of  her  deceased  husband.  The  answer  to  this  objection 
is  short,  and  it  is  believed,  conclusive.  There  is  nothing  in  the 
act  of  1810,  chap.  34,  nor  in  the  opinion  of  this  court,  in  the 
case  of  Glenn  vs.  Belt,  7  G.  Sf  J.  363,  which  requires  the  dis- 
tribution in  such  case  to  be  made  amongst  "the  next  of  kin" 
of  the  deceased  legatee.  The  act  provides  generally,  that  no 
legacy  shall  lapse  by  reason  of  the  death  of  any  legatee,  in  the 
life  time  of  the  testator ;  but  every  such  legacy  shall  have  the 
same  effect  and  operation  in  law,  to  transfer  the  right,  estate,  or 
interest  in  the  property  mentioned  in  such  bequest,  as  if  such 
legatee  had  survived  the  testator.  And  the  opinion  delivered 
in  the  case  above  referred  to,  shows,  that  the  effect  and  opera- 
tion of  the  act  is  to  transfer  the  legacy  "to  such  persons  in  esse 
"(at  the  death  of  the  testator  as  are)  entitled,  by  law  to  the 
"distribution  of  the  legatee's  estate,  in  case  of  intestacy,  that 
"  is,  his  representatives;"  Who  are  the  representatives?  That 
is,  who  would  be  entitled  by  law  to  share  in  the  distribution 
of  the  estate  of  the  legatee,  in  case  he  had  died  intestate  imme- 
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diately  after  the  death  of  the  testator?  and  not  who  were  at  that 
time  his  next  of  kin?  is  the  proper  inquiry.  Now  the  act  of 
1798,  chap.  101,  sub.  chap.  11,  secures  to  the  widow  where 
the  intestate  left  children,  one-third  part,  and  if  he  left  no  chil- 
dren, one-half  part  of  the  residuum  of  his  estate.  She  is  then 
*ca  representative,"  and  as  such,  "entitled  by  law  to  share  in 
the  distribution"  of  her  deceased  husband's  estate. 

By  the  Court —  decree  affirmed. 


William  Richardson  vs.  Michael  Stillinger. — Decern* 

ier,  1842. 

By  the  well  established  practice  of  the  Court  of  Chancery,  no  cause  is  ready 
for  hearing,  until  the  commission  under  which  testimony  has  been  taken, 
has  been  returned  to  the  chancery  office,  and  there  remained  for  the  period 
of  one  entire  term. 

Hy  the  rales  of  Baltimore  county  court,  the  commission  and  testimony  must 
remain  in  court  for  the  period  of  twenty  days  before  the  case  is  ready  for 
hearing. 

Where  a  commission  was  sued  oat  on  the  14th ;  returned  on  the  17th ;  re- 
moved to  the  Court  of  Chancery  from  B.  county  court  on  the  32nd,  and 
a  decree  passed  on  the  24th  of  the  same  month,  the  decree  was  prematurely 
passed  under  the  act  of  1820,  chap.  161. 

The  general  rule  is,  that  a  court  of  equity  is  not  to  be  resorted  to  for  rodresa 
where  full  and  complete  remedy  may  be  obtained  at  law. 

There  are  some  subjects  over  which  courts  of  law  and  equity  exercise  con. 
current  power  :  such  as  fraud  and  matters  of  account. 

Where  plain,  adequate  and  complete  remedy  may  be  had  at  law,  a  court  of 
equity  ought  not  to  be  resorted  to. 

If  the  personal  estate  of  a  deceased  vendee  is  sufficient  to  discharge  the  ven. 
dor's  equitable  lien  for  a  balance  of  unpaid  purchase  money,  due  for  land 
sold,  the  real  estate  ought  not  to  be  sold  for  that  purpose. 

A  bill  in  equity  can  be  filed  to  enforce  the  vendor's  lien,  only  when  the  com- 
plainant has  exhausted  his  remedy  at  law,  or  where  he  avers  such  facts  as 
will  show,  that  he  cannot  have  a  full,  complete  and  adequate  remedy  at  law. 

In  requiring  a  vendor  to  exhaust  his  legal  remedies,  or  show  that  he  has  none 
before  proceeding  in  equity  to  enforce  his  equitable  lien  for  the  unpaid 
balance  of  the  purchase  money,  he  is  not  required  to  proceed  by  ejectment 
to  re-possess  himself  of  the  land  sold ;  nor  by  way  of  attachment  or  fieri 
facia*  to  seize  and  sell  the  land  sold  by  him  in  the  hands  of  the  vendee. 

A  court  of  equity  never  requires  a  complainant  to  do  a  nugatory  act,  nor  an 
act  which  may  impair  his  equitable  rights. 
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A  sale  by  a  vendor  of  the  land  sold  to  his  rendee  bj  execution,  would  be  sub- 
ject to  all  judgments,  liens  and  outstanding  equities,  existing  anterior  to 
the  date  ot  the  judgment  against  sueh  vendee,  and  upon  which  the  execu- 
tion issued. 

Appeal  from  the  Court  of  Chancery. 

On  the  29th  May,  1841,  Michael  Stillinger  filed  his  bill  or* 
the  equity  side  of  Baltimore  county  court,  alleging,  that  on  the 
6th  October,  1840,  he  sold  to  William  Richardson  a  lot  of 
ground  in  the  city  of  Baltimore ,  4rc,  for  the  sum  of  $3,560,  to 
be  paid  one-third  in  cash,  two-thirds  in  six  and  twelve  months, 
with  interest;  that  Richardson  made  the  cash  payment,  and 
executed  his  two  obligations  for  the  credit  payments ;  that  the 
note  at  six  months  is  long  since  due  and  unpaid,  though  pay- 
ment has  been  often  demanded.  Prayer  for  a  decree  for  a  sale 
and  payment  of  the  balance  of  the  purchase  money.  A  subpoena 
was  issued,  and  the  appellant  appeared  to  the  cause,  but  neglec- 
ting to  file  an  answer,  a  commission  was  ordered  and  issued 
on  the  14th  September,  1841.  The  sale  was  proved,  and  the 
notes  of  the  appellant  for  the  purchase  also  proved,  and  filed  with 
the  commission  on  the  15th  September,  1841.  On  the  22nd 
of  that  month,  the  cause  was  moved  to  the  Court  of  Chancery, 
on  the  application  of  the  complainant.  On  the  24th  Septem- 
ber, 1841,  the  Chancellor  (Bland,)  decreed  a  sale.  On  the 
11th  January,  1842,  the  defendant  appealed  to  this  court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,. 
Archer,  Dorsey  and  Chambers,  J. 

By  Murray  for  the  appellant. 

No  counsel  appeared  for  the  appellee. 

Stephen,  J.,  delivered  the  opinion  of  this  court. 

This  case  originated  on  the  eq&ity  side  of  Baltimore  county 
court,  and  was  removed  to  the  court  of  Chancery  in  virtue  of 
an  act  of  Assembly,  passed  for  that  purpose  in  the  year  1824, 
chap.  196,  and  by  a  rule  of  the  court  of  Chancery,  passed  in 
the  following  year,  it  was  to  be  proceeded  in,  heard  and  deter- 
mined, in  like  manner  as  if  it  had  been  originally  instituted 
in  that  tiibunal. 
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By  the  well  established  practice  of  that  court,  it  is  under* 
stood,  that  no  cause  is  ready  for  hearing,  until  the  commission 
under  which  testimony  has  been  taken,  has  been  returned  to 
the  chancery  office,  and  there  remained  for  the  period  of  one 
entire  term.  According  to  the  rules  of  Baltimore  county  court, 
the  commission  and  testimony  must  remain  in  court  for  the 
period  of  twenty  days,  before  the  case  is  ready  for  hearing. 
The  commission  in  this  case,  it  appears,  was  issued  on  the 
14th  day  of  September,  1841 ;  was  returned  on  the  seventeenth 
day  of  the  same  month.  The  cause  was  removed  to  the  court 
of  Chancery  on  the  22nd  September,  1841,  and  the  decree 
passed  in  that  court  on  the  twenty-fourth  of  the  same  month. 
The  act  of  1820,  chap.  161,  under  which  the  commission  in 
this  case  issued,  provides,  that  the  commission  which  shall  be 
issued  for  the  taking  of  testimony  to  support  the  allegation  of 
the  bill,  " shall  be  issued,  proceeded  in,  and  returned  in  the 
same  manner,  and  the  testimony  taken  and  returned  under  it, 
shall  have  the  same  effect  as  if  issued  and  returned  in  the 
usual  way,  on  answer,  general  replication  and  issue,  and  the 
court  shall  proceed  to  a  final  decree,  in  the  same  manner  as 
if  the  defendant  or  defendants  had  appeared  and  put  in  their 
answer."  Under  this  view  of  the  case,  it  appears  that  the 
decree  of  the  court  below  was  passed  prematurely,  and  before 
the  cause  stood  regularly  for  hearing  before  that  jurisdiction, 
according  to  the  provisions  of  the  act  of  Assembly,  and  its 
established  practice  in  such  cases.  The  decree  of  the  Chan- 
cellor was  therefore  erroneous,  and  ought  to  be  reversed. 

It  was  also  contended  by  the  appellant,  that  the  appellee 
had  full  and  adequate  remedy  at  law,  and  therefore,  should  not 
have  resorted  to  a  court  of  equity  for  relief.  Whether,  under 
the  circumstances  of  his  case,  a  court  of  Chancery  was  the 
proper  forum  to  administer  justice  for  the  wrong  of  which  he 
complained,  is  a  question  of  no  inconsiderable  magnitude,  in 
point  of  principle,  and  is  not  entirely  free  from  difficulty.  The 
general  rule  no  doubt  is,  that  a  court  of  equity  is  not  to  be 
resorted  to  for  redress,  where  full  and  complete  remedy  may  be 
obtained  at  law;  and  that  of  most  of  the  judicial  controversies 
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between  man  and  man,  a  court  of  law  is  the  proper  tribunal  to 
take  cognizance.  At  the  same  time,  it  must  be  admitted,  that 
there  are  manj  questions  arising  in  the  administration  of  civil 
justice,  the  deeision  of  which  belongs  exclusively  to  a  court  of 
equity,  as  the  appropriate  jurisdiction.  It  is  likewise  true, 
that  there  are  some  subjects  over  which  a  court  of  law  and 
equity  exercise  a  concurrent  power,  such  a»  fraud  and  matters 
of  account.  Conformably  to  this  view  of  the  line  which  se- 
parates the  two  jurisdictions,  and  which  ought  always  to  be 
maintained  inviolate ;  the  Congress  of  the  United  States,  in 
organizing  the  judiciary  department  of  the  Federal  Govern- 
ment by  the  act  of  1789,  provided,  "that  suits  in  equity  shall 
not  be  sustained  in  either  of  the  courts  of  the  United  States? 
in  any  case  where  plain,  adequate  and  complete  remedy  may 
be  had  at  law."  This  is  the  rule  adopted  by  the  Federal  court* 
in  the  administration  of  equity  jurisprudence,  and  it  would 
seem  to  be  the  true  doctrine  which  ought  to  prevail  wherever 
the  principles  of  law  and  equity  are  administered  by  separate, 
distinct  and  independent  jurisdiction  as  different  parts  of  the 
same  system.  In  2  Henning  $*  Mumford  Rep.  146,  that  dis- 
tinguished jurist,  Judge  Roane,  speaking  upon  the  subject  of 
the  relative  powers  of  courts  of  law  and  equity,  holds  the  fol- 
lowing impressive  and  emphatic  language — "considering  the 
natural  and  progressive  tendency  of  the  jurisdiction  of  the 
chancery  to  encroach  upon  that  of  the  common  law  courts,  and 
thus  not  only  to  lose  the  advantage  of  jury  trial,  and  viva  voce 
examinations,  but  also  to  give  a  man  the  benefit  of  his  own 
testimony,  that  jurisdiction,  however  salutary  and  valuable, 
should  not  be  extended  to  the  overthrow  of  the  jurisdiction  of 
the  courts  of  common  law,  nor  ought  the  land-marks  established 
by  this  court  in  relation  to  this  subject,  lightly  to  be  departed 
from."  So  in  the  4th  volume  of  the  same  reports,  page  470, 
the  Chancellor  for  the  superior  Court  of  Chancery  for  the  Rich- 
mond district,  speaking  upon  the  subject  of  his  own  jurisdic- 
tion, expresses  himself  in  the  following  terms :  "If  the  law 
affords  an  adequate  remedy  in  this  case,  the  application  to  this 
court  is  improper;  but  if  the  law  does  not,  this  is  then  the 
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proper  court."  Again,  in  471,  he  says— "the  true  course  for 
a  Chancellor  is  never  to  interpose,  if  the  matter  can  be  adjusted 
at  law,  and  the  best  interest  of  the  people  requires  that  this 
rule  should  be  adhered  to."  These  are  some  of  the  views 
which  seem  to  prevail  in  the  courts  of  a  sister  State,  upon  this 
important  and  interesting  subject;  and  they  are  not  novel  in 
their  character,  but  in  perfect  consonance,  it  is  believed,  with 
those  which  have  always  been  entertained  by  our  own  tribu- 
nals. 

In  the  case  of  Pratt  vs.  Vanwyck's  Ez'rs.,  6  Gill  fy  John. 
495,  the  learned  judge  who  delivered  the  opinion  of  the  court 
in  the  course  of  his  reasoning,  lays  down  the  following  princi- 
ple :  "If  the  vendor  can,  by  any  proceeding  at  law,  recover 
the  amount  due  him,  chancery  never  interferes  to  enable  him 
to  assert  his  equitable  lien.  His  remedy  at  law  must  be  first 
exhausted,  or  it  must  be  shown  that  none  exists  there.  For 
the  support  of  which  doctrine  he  refers  to  1  John.  C.  Rep.f 
308.  That  was  a  bill  to  enforce  the  vendor's  lien,  who  had 
conveyed  the  legal  title,  after  an  ineffectual  attempt  to  recover 
the  purchase  money  at  law,  against  the  personal  representative 
of  the  vendee,  who  pleaded  plene  administravit  to  the  suit, 
and  the  plaintiff  being  unable  to  prove  assets  in  her  hands, 
took  judgment  for  assets  infoturo,  for  the  amount  of  his  claim, 
and  the  costs  of  suit.  In  that  case  Chancellor  Kent  says — 
"The  failure  of  the  personal  estate  is  sufficiently  shown  in  the 
first  instance,  and  there  is  nothing  to  gainsay  it;  and  I  shall 
accordingly  decree  a  sale  of  one-third  of  the  house  and  lot 
towards  satisfaction  of  the  note;"  the  one- third  of  the  house 
and  lot  being  the  thing  sold,  for  which  the  note  was  given. 
If  the  complainant  was  entitled  to  go  into  equity  in  the  first 
instance,  to  enforce  his  equitable  lien,  the  failure  of  the  per- 
sonal estate  was  in  that  case  a  matter  of  no  importance  in  the 
assertion  of  that  right.  In  the  case  of  a  mortgage,  where  the 
creditor  is  under  no  obligation  to  look  to  the  personal  estate 
of  his  deceased  debtor,  the  personal  representative  need  not 
be  made  a  party.  See  2  Harr.  £  Gill,  97.  In  6  Gill 
Sf  Johnson,  107,  this  couit  seem  to  have  entertained  the 
61         v.12 
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same  views  as  to  the  liability  of  the  personal  estate  in  the 
first  instance,  and  that  was  a  case  where  the  legal  title  bad 
been  retained  by  the  vendor,  who  had  only  given  a  bond  of 
conveyance.  The  court  there  say — "In  the  event  of  the  per- 
sonal property  proving  insufficient  to  pay  the  complainant's 
claim,  the  land  would  have  to  be  sold  for  the  purpose  of  pay- 
ing the  purchase  money."  Again,  they  say  in  the  same  case — 
"For  such  excess  the  complainants  would  have  clearly  a  lien 
for  the  purchase  money,  and  could  recover  it  by  a  sale  of  the 
land,  unless  the  administrator  has  assets  wherewith  to  dis- 
charge and  pay  the  purchase  money."  The  irresistible  infer- 
ence of  course  to  be  deduced  from  those  principles  was,  that 
if  the  personal  fund  was  sufficient  to  discharge  the  equitable 
lien,  the  real  estate  could  not  be  sold  for  that  purpose.  These 
views  of  this  court  are  sustained  by  the  very  respectable 
authority  of  Sugden  on  Vendors,  394,  395,  where  he  says — 
"On  sale  of  the  estate,  the  purchase  money  becomes  a  debt, 
payable  out  of  the  purchaser's  personal  estate,  and  the  equita- 
ble lien  ought,  it  is  conceived,  to  be  extended  to  only  so  much 
of  the  purchased  estate  as  the  personal  estate  is  insufficient  to 
answer.  The  vendor  has  not  an  original  charge  on  the  estate, 
but  only  an  equity  to  resort  to  it,  in  case  the  personal  estate 
prove  deficient."  If  this  doctrine  be  correct,  and  it  is  cited 
with  approbation  by  Cross  on  Law  of  Lien,  77, 98,  it  proves  to 
demonstration,  that  the  personal  estate  of  the  purchaser  is  the 
primary  fund  for  the  payment  of  the  vendor's  claim,  and  that 
the  real  estate  is  only  to  be  auxiliary  to  it  as  a  secondary  fund, 
when  the  personal  estate  shall  prove  inadequate.  A  bill  in 
equity  can  therefore  be  filed  to  enforce  the  vendor's  lien  only, 
when  the  complainant  has  exhausted  his  remedy  at  law,  or 
where  he  avers  in  his  bill  such  facts  as  will  show,  that  he  can- 
not have  a  full,  complete  and  adequate  remedy  at  law.  In  re- 
quiring the  vendor  to  exhaust  his  legal  remedies,  or  show  that 
he  has  none,  before  proceeding  in  a  court  of  equity  to  enforce 
his  equitable  lien  for  the  unpaid  balance  of  purchase  money, 
we  are  not  to  be  understood  as  requiring  him,  where  such  a 
remedy  is  open  to  him,  to  proceed  by  ejectment  to  re-possess 
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himself  of  the  land  sold.  A  recovery  in  such  an  action  is  no 
adequate  remedy  for  the  recovery  of  the  money  due.  Nor  do 
we  require  the  vendor  by  way  of  attachment  or  fieri  facias,  to 
seize  and  sell  the  land  purchased,  in  the  hands  of  the  vendee. 
A  court  of  equity  never  requires  a  complainant  to  do  a  nuga- 
tory act,  nor  an  act  which  may  probably  work  injustice,  or  im- 
pair hi 3  equitable  rights.  Such  a  seizure,  and  sale  could  only 
transfer  the  interest  of  the  vendee,  at  the  date  of  the  judgment, 
or  of  the  issuing  or  levying  of  the  attachment,  and  would  be 
subject  to  all  judgments,  liens,  and  outstanding  equities,  exist- 
ing against  the  vendee  anterior  to  that  time.  All  such  secret 
or  known  equities  would  remain  unimpaired  by  such  a  judicial 
sale.  The  benefit  resulting  to  the  vendor  by  the  sale,  might 
not,  therefore,  be  commensurate  with  his  equitable  lien,  and 
he  would  afterwards  come  with  an  ill  grace  into  a  court  of 
equity,  (if  indeed  he  could  come  at  all,)  seeking  to  sell  the 
original  entire  interest  of  the  vendee  in  the  property,  and  thereby 
annihilate  the  title  of  a  purchaser  acquired  under  a  judicial 
sale,  made  at  his,  the  vendor's  instance,  and  for  his  benefit. 

There  are  two  cases  which  have  been  decided  in  this  court, 
to  be  found  in  10  and  11  Gill  #  John,  the  first  at  page  387, 
the  last  at  page  103.  These  were  cases  marked  by  peculiar 
circumstances.  The  vendors  in  both  cases  were  out  of  the 
State,  and  beyond  the  jurisdiction  of  our  courts  of  law,  after 
the  purchases  were  made,  and  in  the  first  case,  the  vendee, 
previous  to  his  departure,  had  conveyed  all  his  estate,  of  every 
description,  in  contemplation  of  marriage,  to  the  separate  use 
of  his  intended  wife,  to  whom  he  was  afterwards  actually 
married.  In  this  case  the  decree  of  the  Chancellor  dismissing 
the  complainants  i>ill  was  reversed  by  the  Court  of  Appeals : 
the  bill  of  complaint  taken  pro  confesso,  and  the  land  decreed 
to  be  sold  for  the  payment  of  the  purchase  money.  In  the 
second  and  last  case,  the  bill  charged  that  the  complainant  had 
no  means  of  obtaining  the  money  due  for  the  land  sold,  except 
by  enforcing  his  equitable  lien;  an  order  of  publication  was 
passed  and  published,  and  the  Chancellor  dismissed  the  bill, 
on  the  ground,  that  he  had  no  jurisdiction,  because  the  corn- 
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plainant  had  a  remedy  in  a  court  of  law.  The  Court  of  Ap- 
peals reversed  the  decree  of  the  chancery  court,  and  remanded 
the  cause  for  further  proceedings.  In  neither  of  these  cases 
was  there  that  plain,  adequate  and  complete-  remedy  at  law, 
which  would  oust  the  jurisdiction  of  a  court  of  equity,  and 
therefore,  the  equitable  lien  was  properly  enforced,  to  compel 
payment  of  the  purchase  money.  In  the  present  case,  it  does 
not  appear  that  any  obstacle  existed  to  preclude  or  render  un~ 
availing  a  legal  remedy  for  the  recovery  of  the  purchase  mo- 
ney; and  therefore,  the  court  of  Chancery  had  no  jurisdiction, 
to  administer  relief.  decree  reversed. 


Michael  Doyle  vs.  the  Commissioners  of  Baltimore 
County. — December,  1842. 

By  the  act  of  1838,  chap.  392,  sec.  3,  every  deporite  of  money  at  a  wager  or 
bet  upon  elections,  is  forfeited,  and  to  be  paid  oyer  to  the  levy  court  or 
county  commissioners  of  the  county.  The  forfeiture  attaches  to  the  deposite 
the  moment  it  is  made,  and  the  courts  or  commissioners  may  recover  the 
same  in  their  own  names. 

This  being  the  public  law  of  the  land,  a  knowledge  of  it  is  imputed  to  every 
person  in  whose  hands  such  a  deposite  is  made. 

No  notice  or  warning  is  necessary  to  prevent  the  payment  of  the  deposite  to 
the  parties  to  the  bet.  If  such  payment  be  made,  it  is  at  the  risk  of  the 
person  making  it. 

Where  the  plaintiff,  in  an  action  to  recover  a  forfeiture,  erroneously  deemed 
it  essential  to  give  notice  to  the  defendant  not  to  part  with  the  thing  for- 
feited, evidence  for  that  purpose  improperly  admitted  by  the  county  court, 
is  not  such  an  error  as  will  induce  this  court  to  reverse  the  judgment  upon 
appeal.    It  did  the  appellant  no  injury. 

The  deposite  of  a  note  of  the  Bank  of  Virginia,  as  a  wager  or  bet,  is  a  de- 
posit© of  money  within  the  act  of  1838,  chap.  392. 

Where  the  court  cannot  grant  the  entire  prayer  as  made,  though  a  portion  of 
it  in  a  separate,  distinct  form,  might  have  been  given,  it  is  not  error  to  re- 
ject the  whole. 

In  an  action  to  recover  the  forfeiture  of  the  deposite  under  the  act  of  1838,  the 
jury  may  award  damages  equal  to  the  value  of  the  money  forfeited. 

It  is  not  essential  to  a  recovery  under  the  act  of  1838,  that  both  parties  to  the 
bet  should  deposite  money.  If  either  make  such  a  deposite  it  is  forfeited, 
though  the  deposite  of  the  other  may  not  be  forfeitable. 
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In  an  action  of  debt  to  recover  a  statutory  penalty,  the  defendant  moved  in 
arrest  of  judgment,  because  the  declaration  did  not  conclude  "against  the 
statute  in  the  case  made  and  provided;"  nor  contain  any  "averment that 
the  offence  was  committed  contrary  to  the  statute  on  which  the  suit  was 
brought,"  nor  any  "averment  that  the  offence  was  committed  contrary  to 
any  statute,"  but  Held,  that  the  words  "whereby  and  by  force  of  the  statute 
in  such  case  made  and  provided,  the  said  sum  became  forfeited'*  found  in 
the  nar,  were  a  sufficient  compliance  with  the  rules  of  pleading. 

Appeal  from  Baltimore  county  court. 

This  was  an  action  of  debt  to  recover  the  sum  of  $200, 
brought  by  the  appellees  on  the  9th  April,  1841,  who  declared, 
that  whereas,  on  the  1st  day  of  October,  in  the  year  eighteen 
hundred  and  forty,  at  the  county  aforesaid,  a  certain  William 
Doebaker,  and  a  certain  John  CrandaU,  did  bet  and  wager  each 
the  sum  of  one  hundred  dollars,  upon  the  result  of  the  election 
of  Electors  of  President  and  Vice  President  of  the  United 
States,  in  the  State  of  Pennsylvania,  to  take  place  on  the  thir- 
tieth day  of  October,  in  the  year  aforesaid.  And  whereas,  the 
said  parties  did  then  and  there  deposite,  each  the  sum  of  one 
hundred  dollars,  being  the  sum  of  money  so  bet  and  wagered 
as  aforesaid,  in  the  hands  of  the  said  Michael  Doyle,  as  a  de- 
posite of  the  sum  so  bet,  and  between  them.  And  whereas,  the 
said  William  Doebaker,  did  then  and  there,  assign  and  transfer 
all  his  right,  title  and  interest  in  and  to  the  said  bet  and  wager, 
and  in  and  to  the  money  deposited  as  aforesaid,  in  the  hands 
of  the  said  Michael  Doyle,  unto  a  certain  William  Snyder,  of 
the  county  aforesaid ;  whereby  and  by  force  of  the  statute  in 
such  case  made  and  provided,  the  said  sum  of  two  hundred 
dollars,  then  and  there  so  deposited,  in  the  hands  of  the  said 
Michael  Doyle,  became  forfeited  and  payable  to  the  commis- 
sioners of  Baltimore  county,  for  the  use  of  primary  schools  in 
the  said  county;  of  all  which  premises  the  said  Michael  Doyle 
then  and  there  had  notice.  Whereby  an  action  hath  accrued 
to  the  said  commissioners  to  demand  and  hare  for  the  use  of 
the  said  primary  schools  of  said  county,  of  and  from  the  said 
Michael  Doyle,  the  said  sum  of  two  hundred  dollars.  Neverthe- 
less, the  said  Michael  D^yle,  although,  &c.;  but  to  pay  the  same, 
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or  any  part  thereof,  the  said  Michael  Doyle  hath  hitherto  refused, 
and  still  doth  refuse,  to  the  damage  of  the  said  commissioners 
of  Baltimore  county,  three  hundred  dollars,  and  therefore  they 
bring  suit,  &c.  The  defendant  pleaded  nil  debet,  and  the  jury 
found  a  verdict  for  the  plaintiff  of  $200,  &c. 

The  defendant  moved  in  arrest  of  judgment  for  the  following 
reasons : — 

1st.  Because  the  declaration  in  this  cause  does  not  conclude 
against  the  statute  in  the  case  made  and  provided. 

2nd,  Because  the  declaration  contains  no  averment  that  the 
offence  was  committed  contrary  to  the  statute  on  which  the 
suit  was  brought. 

3rd.  Because  the  declaration  contains  no  averment  that  the 
offence  was  committed  contrary  to  any  statute. 

4th.  Because  of  other  matters  apparent  on  the  record. 

The  county  court  rendered  judgment  for  the  plaintiffs. 

1st  Exception. — At  the  trial  of  this  cause,  the  plaintiffs  gave 
in  evidence  by  a  competent  witness,  that  a  certain  William 
Doebaker,  in  October,  1840,  by  the  hands  of  Henry  Snyder,  de- 
posited in  the  hands  of  the  defendant,  a  one  hundred  dollar  bank 
note  as  a  bet,  on  the  issue  of  the  Presidential  election,  then  soon 
to  take  place  in  the  State  of  Pennsylvania;  that  defendant 
stated  at  the  same  time  a  like  sum  was  deposited  as  a  bet  against 
it,  but  that  witness  did  not  know  by  whom  it  was  made,  but 
afterwards  understood  it  was  John  Crandall;  that  before  the 
election  Doebaker  assigned  his  interest  in  said  bet  to  said  Sny- 
der; that  shortly  after  the  election  took  place,  and  before  the 
returns  came  in,  Snyder  called  on  the  defendant  and  warned 
him  not  to  pay  over  the  deposite  without  both  parties  were 
present,  which  defendant  promised  accordingly.  And  for  the 
purpose  of  shewing  a  further  warning  to  the  defendant  against 
paying  over  the  said  deposite  to  the  supposed  successful  party, 
the  plaintiffs  offered  in  evidence  a  warrant  issued  by  a  justice 
of  the  peace  at  the  suit  of  W.  Snyder,  for  the  recovery  of  the 
$100  deposited  by  Doebaker,  and  assigned  as  aforesaid,  dated 
17th  November,  1840. 


Digitized  by  VjOOQIC 


OF  MARYLAND.  487 


Doyle  tw.  The  Com'rs.  of  Bait.  County.— 1842. 


To  the  reading  of  which  warrant  in  evidence  for  the  purpose 
aforesaid,  the  defendant  excepted,  and  his  exception  was  over- 
ruled by  the  court,  Magruder,  A.  J. 

2nd  Exception. — In  addition  to  the  evidence  in  the  first  bill 
of  exceptions,  which  it  is  agreed  shall  be  incorporated  into  and 
made  a  part  of  this  exception,  the  plaintiffs  further  gave  in 
evidence,  that  the  said  Crandall  was  present  at  the  trial  before 
the  magistrate  on  the  aforesaid  warrant,  and  acted  as  if  inte- 
rested therein,  and  that  on  the  hearing  of  the  appeal  in  this 
court  from  the  decision  of  the  magistrate,  the  said  Crandall 
was  present  and  acted  as  if  interested  therein,  and  gave  direc- 
tions to  the  counsel  of  defendant,  and  conferred  with  him  on 
the  trial.  And  the  plaintiffs,  in  order  to  show  that  the  defen- 
dant was  warned  not  to  pay  over  the  deposite  to  Crandall^  or 
to  the  successful  party,  and  that  he  was  advertised  that  the 
same  was  forfeited  to  the  plaintiffs,  the  plaintiffs  gave  in  evi- 
dence by  the  counsel  who  acted  for  Snyder  in  the  aforesaid 
trial,  that  Baltimore  county  court  decided  on  said  appeal,  and 
distinctly  announced  the  fact,  that  neither  of  the  betting  parties 
was  entitled  to  the  sums  deposited,  but  that  the  same  was  for- 
feited to  the  plaintiff;  and  also  gave  in  evidence,  that  the  coun- 
sel for  the  defendant  was  present  and  heard  the  decision  of  the 
court;  to  the  offering  of  which  said  evidence,  the  counsel 
for  the  defendant  excepted,  and  his  exception  was  overruled  by 
the  court. 

3rd  Exception. — In  addition  to  the  testimony  offered  in  the 
preceding  bills  of  exceptions,  which  it  is  agreed  shall  be  incor- 
porated in  this,  the  plaintiff's  third  bill  of  exceptions,  the 
plaintiff  further  gave  in  evidence  by  a  deputy  sheriff,  that  when 
the  subpoena  on  the  aforesaid  appeal  was  served  on  the  defen- 
dant, which  summons  bears  date  the  4th  of  January,  1841, 
the  defendant  admitted  that  he  then  held  the  deposite  of  the 
bet  aforesaid,  and  stated  that  it  was  CrandaWs  affair,  and 
wished  that  he  could  get  rid  of  the  affair.  The  plaintiffs  further 
gave  in  evidence  by  the  same  deputy  sheriff,  that  when  the 
defendant  was  served  with  the  original  writ  in  this  case,  his 
impression  is,  the  defendant  made  the  same  admission  as  when 
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he  was  served  with  the  aforesaid  subpoena.  And  the  plaintiff 
farther  gave  in  evidence,  that  on  the  trial  before  the  magistrate 
on  the  aforesaid  warrant,  the  said  Crandall  was  present,  acting 
as  the  agent  of  said  Doyle,  (but  the  plaintiffs  gave  no  further 
evidence  of  his  agency,)  and  that  the  said  Crandall  did  not 
object  that  the  money  had  been  paid  over  by  Doyle  to  him,  or 
that  the  said  Crandall  did  not  deposite  $100  for  his  bet;  and 
further,  that  on  the  trial  in  county  court,  on  the  appeal  afore- 
said, the  attorney  of  Doyle  did  not  object  that  the  money  had 
been  paid  over,  or  that  Doyle  did  not  receive  CrandalPs  bet  of 
$100;  to  the  admissibility  of  any  and  all  which  testimony, 
the  defendant  objected,  and  his  objection  was  overruled. 

4th  Exception. — The  defendant,  to  sustain  the  issue  on  his 
part,  offered  testimony  that  the  stake  deposited  by  Doebaker, 
was  a  $100  note  of  a  Virginia  bank,  which  the  defendant  re- 
ceiving, wrapped  up  in  a  piece  of  paper  and  laid  it  aside  by 
itself;  that  at  that  time,  the  Virginia  banks  had  suspended 
specie  payments,  and  that  their  notes  were  one  and  a  quarter 
or  one  and  a  half  per  cent,  below  the  value  of  Baltimore  bank 
notes,  and  that  the  Baltimore  bank  notes  were  two  and  a  half 
per  cent,  below  specie;  that  said  Virginia  notes  would  not  at 
that  time  be  received  in  the  banks  of  Baltimore  on  deposite,  or 
in  the  payment  of  notes  due  in  said  banks.  The  defendant 
further  offered  in  evidence  by  James  Smith,  Jr.,  that  he  is  now, 
and  was  at  the  time  of  the  making  of  the  bet  aforesaid,  the 
clerk  of  the  defendant;  has  access  to  alibis  books,  and  knows 
that  said  Crandall  did  not  deposite  any  money  with  Doyle,  but 
put  up  the  bet  of  Crandall  of  $100,  by  charging  the  account 
of  said  Crandall  with  that  amount  of  notes  then  on  deposite  with 
said  Doyle,  belonging  to  Crandall,  which  said  notes  were  notes 
of  individuals,  made  since  the  suspension  of  specie  payments 
in  the  year  1834;  all  of  which  were  under  the  denomination  of 
$5,  commonly  called  shin  plasters,  and  were  then  in  circula- 
tion in  the  community  as  currency.  The  defendant  further 
offered  in  evidence  by  the  said  Smith,  that  shortly  after  the 
Presidential  election  in  1840,  in  the  State  of  Pennsylvania, 
there  were  for  many  days  contradictory  rumors  as  to  the  issue 
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of  that  election;  that  in  a  week  after  it  was  finally  ascertained 
how  the  election  had  gone  in  that  State;  he  was  told  by  the 
defendant  that  the  bet  had  been  paid  over  to  Crandati%  and 
that  on  one  occasion,  shortly  after  the  said  Pennsylvania  elec- 
tion, he  recollects  he  heard  the  defendant  remark  to  a  gentle- 
man in  the  presence  and  bearing  of  Crandall,  that  he  had  paid 
over  to  Crandall  the  aforesaid  bet,  and  that  Crandall  did  not 
deny  it.  And  the  plaintiffs  further  proved  on  the  cross  exami- 
nation of  the  defendant's  witnesses,  that  Virginia  bank  notes 
and  the  shin  plasters  referred  to  above,  passed  current  from 
hand  to  hand  in  the  city  of  Baltimore,  and  in  purchases  up  and 
down  the  streets;  that  Crandall  had  constant  dealings  with  the 
defendant  before  October,  1840,  and  continually  from  that  time 
down  to  within  two  months  of  the  present  time;  that  Crandall 
deposited  shin  plasters  with  the  defendant,  and  drew  out  from 
time  to  time  from  defendant,  Baltimore  bank  notes,  Virginia 
bank  notes,  and  the  various  kinds  of  currency  afloat  in  the 
community. 

Whereupon,  upon  the  whole  testimony  in  the  preceding  bills 
of  exceptions,  which  it  is  agreed  shall  be  incorporated  into  this 
bill  of  exceptions,  and  made  a  part  thereof,  the  defendant  prayed 
the  opinion  and  direction  of  the  court  to  the  jury — 

J  st.  That  if  the  jury  believe  from  the  evidence,  notes  were 
deposited,  and  not  money,  then  the  plaintiffs  cannot  recover. 

2nd.  If  the  jury  believe  that  a  bank  note  or  bank  notes  were 
put  up  on  one  side,  and  notes  of  private  individuals  under  the 
denomination  of  five  dollars,  made  since  the  suspension  of 
specie  payments  in  the  year  1834,  and  then  in  circulation  in 
this  community  as  currency,  were  put  up  on  the  other  side,  the 
plaintiff  cannot  recover. 

3rd.  If  the  jury  believe  that  the  notes  staked  were  of  less 
value  than  $200  in  gold  or  silver,  or  either,  the  plaintiffs  can- 
not recover. 

4th.  If  the  jury  believe  that  the  bet  was  paid  over  to  Cran- 
dall before  this  suit  was  brought,  the  plaintiffs  cannot  recover 
in  this  action. 

62  vl2. 

Digitized  by  VjOOQIC 


490  CASES  IN  THE  COURT  OP  APPEALS 

Doyle  off.  The  Com'ra.  of  Bait  County.— 1842. 

5th.  If  the  jury  believe  that  the  deposite  made  with  Doyle 
by  Doebaker,  was  a  bank  note  of  a  Virginia  bank  of  the  de- 
nomination of  $100,  and  at  the  time  said  note  was  deposited, 
the  bank  which  issued  it  had  ceased  to  redeem  its  issues  in 
gold  and  silver,  and  that  said  note  by  reason  of  the  failure  o? 
said  bank  so  to  redeem  its  issues  depreciated  in  value,  and 
would  not  be  taken  in  payment  of  debts  in  the  city  of  Balti- 
more, then  the  plaintiffs  are  not  entitled  to  recover. 

6th.  And  if  the  jury  shall  believe  the  facts  stated  in  the  last 
prayer,  and  that  Orandallt  at  the  time  he  gave  orders  to  Doyle 
to  put  up  $100  for  him,  had  no  other  funds  to  his  credit  with 
Doyle  but  the  issues  of  individuals,  such  as  are  described  in 
the  second  prayer  of  the  defendant  in  this  bill  of  exceptions, 
and  that  the  deposite  of  said  Crandall  was  made  by  the  said 
Doyle's  charging  the  account  of  said  Otandall  with  issues  as 
aforesaid,  amounting  to  one  hundred  dollars  of  said  issues, 
then  the  plaintiffs  are  not  entitled  to  recover. 

And  the  plaintiff  thereupon  moved  the  following  ten  prayers: 

1st.  That  if  the  jury  believe  from  the  evidence,  that  there 
was  a  deposite  made  with  the  defendant  of  $200  in  the  manner 
set  out  in  the  declaration,  the  same  was  forfeited  to  the  plain- 
tiffs for  the  purposes  provided  in  the  3rd  sec.  of  the  aet  of  1838> 
chap.  392. 

2nd.  That  no-  payment  over  by  the  defendant  to  GrandoU, 
at  any  time,  (even  if  the  jury  should  believe  from  the  evidence 
there  had  been  such  payment,}  furnishes  any  defence  in  this 
action. 

3rd.  That  no  payment  over  by  the  defendant  to  Crandall, 
after  the  warning  not  to  do  so  by  Snyder,  and  his  promise  not 
to  do  so,  (if  the  jury  believe  such  warning  and  promise,)  fur- 
nish any  defence  in  this  action. 

4th.  That  no  payment  over  by  the  defendant  to  CrandaU, 
after  service  on  defendant  of  the  warrant  given  in  evidence, 
dated  the  17th  November,  1840,  furnishes  any  defence  in  this 
action. 

5th.  That  no  payment  over  by  the  defendant  to  QrandaU, 
after  the  decision  of  Baltimore  county  court,  at  January  tern* 
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last,  in  the  case  of  Snyder  vs.  the  defendant,  furnishes  any  de- 
fence to  this  action. 

6th.  That  no  payment  oyer  of  the  deposite  by  defendant  to 
Crandally  after  being  served  with  the  writ  in  this  case,  fur- 
nishes any  defence  to  this  action. 

7th.  That  bank  notes  (if  the  jury  believe  such  was  the  char- 
acter of  the  deposite  in  question,)  constitute  a  part  of  the 
common  currency  of  the  country,  and  ordinarily  pass  as  money, 
that  they  are  to  be  regarded  in  the  ordinary  concerns  of  this 
community  as  money,  and  are  to  be  considered  and  treated  as 
money. 

8th.  That  if  the  jury  believe  from  the  evidence,  that  the  de- 
fendant received  $100  from  Snyder  as  a  deposite  of  a  bet,  to 
be  met  with  a  like  amount  from  Orandall,  or  some  other  party, 
and  that  he  held  out  the  impression  to  Snyder  that  a  sum  of 
$100  had  been  placed  against  Snyder's  $100,  that  then  the 
defendant  is  estopped  from  setting  up  in  defence  of  this  action, 
that  there  had  been  no  correspondent  sum  of  $100  deposited 
with  him. 

9th.  That  the  defendant  having  offered  proof  that  he  bad 
paid  over  the  $100  deposited  with  him  by  Snyder,  as  stated 
in  the  declaration  to  Orandall,  as  the  winning  party,  he  is 
estopped  from  setting  up  in  defence  of  this  action,  that  Orandall 
had  made  no  correspondent  deposite  of  a  like  sum  of  $100. 

10th.  That  if  the  jury  believe  from  the  evidence  that  Orandall 
was  in  the  habit  of  depositing  money  with  the  defendant  before 
the  deposite  of  the  bet,  as  set  forth  in  the  declaration,  and  af- 
terwards, from  time  to  time,  down  to  some  months  since  the 
institution  of  this  suit,  and  that  the  defendant  had  thus  an 
opportunity  of  re-instating  himself  in  possession  of  the  amount 
of  the  deposite,  that  then  no  payment  at  any  time  over  to  Oran- 
dall, of  the  special  money  so  left  on  deposite,  (should  the  jury 
even  believe  there  was  such  payment  over,)  affords  an  objec- 
tion to  a  recovery  by  the  plaintiffs  of  the  amount  so  deposited. 

The  court,  (Magruder,  A.  J.,)  refused  to  grant  the  six 
prayers,  or  either  of  them  offered  by  the  defendant,  and  granted 
the  seven  first  prayers  offered  by  the  plaintiffs,  but  refused  to 
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grant  the  8th,  9th  and  10th  prayers  offered  by  the  plaintiflfc. 
To  the  refusal  of  which  six  prayers  of  the  defendant,  and  the 
granting  of  the  first  seven  prayers  of  the  plaintiffs,  the  defen- 
dant excepted. 

The  verdict  and  judgment  being  for  the  plaintiff,  the  defen- 
dant prosecuted  this  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Archer,  Dorsey  and  Spence,  J. 

By  Addison  for  the  appellant,  and 
By  Williams  for  the  appellee. 

Dorset,  J.,  delivered  the  opinion  of  this  court. 

By  the  third  section  of  the  act  of  1838,  chap.  392,  every 
deposite  of  money  as  a  wager  or  bet  upon  elections,  is  for- 
feited, and  to  be  paid  over  to  the  levy  courts  or  county  com* 
missioners  of  the  county.  The  forfeiture  attaches  to  the  de- 
posite the  moment  it  is  made.  For  this,  see  Gelston  vs.  Hoyt, 
3  Wheat.  311,  and  the  authorities  there  referred  to.  This 
being  the  public  law  of  the  land,  a  knowledge  of  it  is  imputed 
Jo  every  person  in  whose  hands  such  a  deposite  is  made.  No 
notice  or  warning  therefore,  is  necessary  to  prevent  the  pay- 
ment of  the  deposite  to  the  parties  to  the  bet.  If  such  pay- 
ment be  made,  it  is  at  the  risk  of  the  person  making  it,  who 
must  abide  the  consequences  of  his  unauthorised  act.  It  hence 
follows,  that  the  county  court  erred  in  permitting  the  warrant 
to  be  read  to  the  jury,  as  stated  in  the  appellant's  first  bill  of 
exceptions,  it  being  irrelevant  to  the  issue  which  the  jury  were 
sworn  to  try.  But  for  this  error,  their  judgment  ought  not  to 
be  reversed.  The  appellant  could  sustain  no  injury  from  the 
reception  of  the  testimony  objected  to.  Its  admission  con- 
ferred on  him  a  benefit,  rather  than  inflicted  an  injury,  as  the 
jury  might  thereby  reasonably  infer,  that  to  entitle  the  appellees 
to  recover,  they  must  prove  a  warning  or  notice  to  the  appel- 
lant, not  to  pay  over  the  deposite  to  the  winning  party  to  the 
bet.  The  remarks  made  on  the  first  bill  of  exceptions  are 
equally  applicable  to  the  second  bill  of  exceptions.     The  tes- 
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timony  there  objected  to,  and  admitted  by  the  court,  being 
offered  to  prove  a  warning  to  the  appellant,  not  to  pay  oyer  the 
money  to  CrandaU,  and  a  notice  to  him,  that  the  appellees 
were  entitled  thereto. 

The  testimony  permitted  to  go  to  the  jury  in  the  third  bill 
of  exceptions,  so  far  as  it  tended  to  prove  the  receipt  of  the 
deposite  by  the  appellant,  was  properly  received  by  the  court, 
but  such  parts  of  it  as  were  offered  to  disprove  the  payment 
of  the  deposite  to  Crandatt,  were  impertinent  to  the  issue,  and 
therefore  inadmissible.  But  its  only  effect  being  to  establish  a 
fact  wholly  immaterial  to  the  issue  in  the  cause,  and  not  inju- 
rious to  the  appellant,  its  reception  by  the  court  is  no  ground 
for  the  reversal  of  the  judgment.  The  testimony  thus  impro- 
perly received,  could  work  no  detriment  to  the  appellant,  but 
might  have  redounded  to  nis  benefit,  by  inducing  the  jury  to  be- 
lieve, that  if  the  deposite  were  without  warning,  or  notice  of  the 
claim  of  the  appellees,  their  verdict  must  be  for  the  appellant. 

The  first  prayer  in  the  appellant's  fourth  bill  of  exceptions, 
calls  on  the  court  to  instruct  the  jury,  that  if  they  "believe 
from  the  evidence  that  notes  were  deposited  and  not  money, 
then  the  plaintiff  cannot  recover."  If  by  notes  is  to  be  under- 
stood the  promissory  notes  of  the  parties  to  the  wager,  or  of 
other  persons,  the  court  were  fully  justified  in  refusing  the 
prayers;  because,  by  the  uncontradicted  evidence  in  the  cause, 
the  stake  deposited  by  Doebaker,  was  a  hundred  dollar  bank 
note  of  the  bank  of  Virginia,  and  therefore,  the  evidence  be- 
fore the  jury  did  not  warrant  the  court  in  granting  the  instruc- 
tion prayed.  But  if  by  notes  were  meant  bank  notes,  as  the 
argument  on  both  sides  assumes,  then  the  prayer  was  properly 
refused.  This  court,  in  the  case  of  Towson  vs.  The  Havre  de 
Grace  Bank,  6  Harr.  £  John.  53,  having  said  that  the  objec- 
tion, "that  bank  notes  are  not  money,  cannot  be  sustained; 
they  answer  all  the  purposes  of  money  in  the  ordinary  con- 
cerns of  the  community;  by  common  consent  they  are  treated 
as  money,  in  the  payment  of  debts,  the  purchase  of  goods  and 
lands,  and  in  the  every  day  transactions  between  man  and  man, 
and  at  this  hour  can  only  be  considered  as  such.     They  are  a 
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legal  tender,  unless  especially  objected  to  at  the  time,  and  will 
pass  by  will  under  the  general  description  of  money" — as  "all 
my  money  in  such  a  drawer."  And  the  same  doctrine  is  to 
be  found  in  The  Bank  of  the  United  States  vs.  The  Bank  of 
Georgia,  10  Wheat. 

We  approve  of  the  refusal  to  grant  the  appellant's  second 
prayer  in  his  fourth  bill  of  exceptions,  because,  if  it  were  cob- 
ceded  that  CrandalPs  stake  deposited,  consisted  wholly  of 
shin-plasters,  as  they  are  termed,  and  that  nothing  could  be 
recovered  for  them,  it  requires  the  court  to  instruct  the  jury, 
that  no  recovery  could  be  had  on  account  of  $100  Virginia 
bank  note,  deposited  by  Doebaker. 

The  rejection  of  the  third  prayer  of  the  appellant  in  his  fourth 
bill  of  exceptions,  requiring  the  court  to  instruct  the  jury,  that 
if  they  believed  "that  the  notes  staked  were  of  less  value  than 
$200  in  gold  or  silver,  or  either,  the  plaintiffs  cannot  recover," 
is  too  obviously  correct  to  require  any  assignment  of  reasons 
to  sustain  it. 

The  refusal  to  grant  the  appellant's  fourth  prayer  in  his  fourth 
bill  of  exceptions,  follows  as  a  corollary  from  the  interpreta- 
tion given  in  the  commencement  of  this  opinion  to  the  3rd  sec. 
of  the  act  of  1838,  chap.  392. 

The  fifth  prayer  in  the  appellant's  fourth  bill  of  exceptions, 
was,  we  think,  rightly  refused  by  the  court  below.  It  required 
too  much  at  the  hands  of  the  court.  It  called  on  it  to  instruct 
the  jury,  that  the  appellees  could  recover  nothing  if  the  Vir- 
ginia bank  notes  were  not  at  that  time  redeemable  in  gold  or 
silver,  or  were  so  depreciated,  that  they  would  not  be  received 
in  Baltimore  in  payment  of  debts.  The  failure  of  a  bank  to 
redeem  its  notes  in  specie,  does  not  per  se  change  the  charac- 
ter or  destroy  the  currency  of  its  notes.  And  there  was  no 
evidence  from  which  the  court  could  submit  it  to  the  jury  to 
find,  that  Virginia  bank  notes  were  so  depreciated  in  value  as 
not  to  be  taken  in  payment  of  debts  in  the  city  of  Baltimore, 
except  it  be  in  payment  of  debts  due  to  the  banks.  But,  on 
the  contrary,  the  proof  was,  that  they  "passed  current  from 
hand  to  hand  in  the  city  of  Baltimore,  and  in  purchases  up  and 
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down  the  streets."  Bat  suppose  they  were  depreciated  to  the 
extent  assumed  in  the  prayer.  According  to  the  testimony 
before  us,  their  greatest  depreciation  was  not  more  than  four 
per  cent,  below  the  specie  standard,  and  to  the  extent  of  such 
their  value,  the  appellees  were  assuredly  entitled  to  recover. 

We  approve  also  of  the  county  court's  opinion  on  the  sixth 
prayer  of  the  appellant's  fourth  bill  of  exceptions.  Doebaker 
having  deposited  his  $100  in  bank  notes  on  the  wager,  it  mat- 
ters not  whether  CrandalVs  stake  against  it  was  a  horse,  or 
any  thing  else,  the  bank  notes,  that  is,  the  money  of  Doebaker 
was,  under  the  act  of  Assembly,  forfeited  and  payable  to  the 
county  commissioners,  although  the  horse  or  other  property 
deposited  by  OrandaU  (not  being  money,)  would  not  be. 

The  granting  of  the  seven  first  prayers  of  the  plaintiff  in  his 
bill  of  exceptions,  follows  as  a  necessary  consequence  of  the 
principles  which  have  been  adopted  in  the  preceding  portion 
of  this  opinion. 

Were  the  county  court  right  in  overruling  the  motion  in 
arrest  of  judgment,  is  the  only  remaining  branch  of  this  case 
which  we  are  required  to  examine? 

Three  reasons  were  assigned  in  the  court  below  for  arresting 
the  judgment,  to  wit : 

1st.  "Because  the  declaration  in  this  cause  does  not  con- 
clude against  the  statute  in  the  case  made  and  provided. 

2nd.  Because  the  declaration  contains  no  averment  that  the 
offence  was  committed  contrary  to  the  statute  on  which  the 
suit  was  brought. 

3rd.  Because  the  declaration  contains  no  averment  that  the 
offence  was  committed  contrary  to  any  statute." 

The  authority  mainly  relied  on  by  the  appellant  in  support 
of  the  reasons  assigned  for  arresting  this  judgment,  is  the  case 
of  Lee  vs.  Clarke,  2  East,  340,  in  which  Lard  Ellenborough, 
in  delivering  his  opinion,  says,  "but  it  is  contended,  that  the 
conclusion  here,  'whereby  and  by  force  of  the  statute,  an  ac- 
tion hath  accrued,'  &c.,  and  will  supply  the  want  of  the  other 
allegation,"  meaning  contra  formam  statuti.  "If  it  had  said 
statutes,  in  the  plural  number,  peihaps  that  might  have  done, 
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but  it  certainly  is  not  sufficient  with  reference  only  to  the  Stat* 
2  Geo.  3,  chap.  19,  because  that  alone  would  not  support  the 
action."  The  plaintiff's  right  to  recover  in  the  case  in  2  East, 
rested  not  on  a  single  but  several  statutes.  In  the  case  before 
us,  the  declaration  does  conclude,  "whereby  and  by  force  of 
the  statute,"  &c.,  and  the  action  being  wholly  founded  on  a 
single  statute,  the  declaration,  even  upon  the  principles  recog- 
nized in  2  East,  stands  exempt  from  the  defect  so  strenuously 
urged  against  it.  It  is  also  clearly  sustained  by  the  more 
recent  case  of  the  Attorney  General  vs.  Rattenbwry,  4  Eng. 
Excheq.  Rep.  134,  where,  in  a  prosecution  for  a  forfeiture  for 
an  offence,  created  by  a  particular  statute,  it  was  held  not  to 
be  necessary  to  charge  the  acts  illegally  committed,  to  have 
been  "against  the  form  of  the  statute,"  &c.,  but  that  it  was 
sufficient  to  allege  the  forfeiture  to  have  been  "according  to 
the  statute,"  &c«,  or  "by  virtue  of  the  statute,"  &c.,  fully  equiv- 
alent to  which  is  the  allegation  in  the  present  declaration,  of 
"whereby  and  by  force  of  the  statute  in  such  case  made  and 
provided,  the  said  sum  of  two  hundred  dollars,  then  and  there 
so  deposited,  became  forfeited  and  payable,"  &c.  The  mode 
of  declaring  now  complained  of,  is  in  strict  conformity  to  a 
precedent,  in  1  Harr.  Ent.  621,  taken  from  7  Went.  223. 

But  conceding  it  was  requisite  in  all  the  cases  referred  to, 
to  charge  the  offence  committed  as  contra  formam  statuti, 
such  an  allegation  is  wholly  inappropriate  to  the  case  before 
us.  In  the  authorities  adduced,  the  suits  were  instituted  for 
the  recovery  of  penalties  imposed  on  the  perpetrators  of  certain 
acts  prohibited  by  statute.  In  stating  the  perpetration  of  those 
acts,  it  might,  not  without  reason,  be  requisite  to  state,  that 
they  were  committed  against  the  form  of  the  statute  in  such 
case  made  and  provided.  But  as  respects  the  acts  which  cre- 
ate the  forfeiture,  for  the  recovery  of  which  the  present  action 
is  instituted,  they  are  not  in  terms  prohibited  by  any  statute. 

All  that  the  act  of  Assembly  does  in  relation  to  the  subject 
is,  that  it  declares  every  deposite  of  money  in  this  State,  as  a 
wager  or  bet  on  elections  to  be  held  out  of  the  State  of  Mary- 
land, shall  be  forfeited  and  paid  over  to  the  levy  court  or  county 
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commissioners  of  the  county,  for  the  use  of  primary  schools 
in  said  county.  We  think,  therefore,  that  the  declaration  com- 
plained of,  sufficiently  indicates  to  the  defendant  the  act  of 
Assembly  under  which  it  is  filed,  and  that  the  usual  allegation 
(in  suing  for  penalties,)  of  contra  formam  statuti  is  properly 
omitted. 

A  ground  for  arresting  the  judgment  has  been  relied  on  in 
this  court,  which  does  not  appear  to  have  been  one  of  the 
reasons  assigned  for  that  purpose  in  the  court  below,  and  that 
is,  that  the  commissioners  of  Baltimore  county  are  incompe- 
tent to  sustain  this  action;  that  the  suit  should  have  been 
brought  in  the  name  of  the  State.     And  to  sustain  this  posi- 
tion, Fleming  qui  tarn  vs.  Bailey,  5  East,  513,  has  been  cited. 
The  words  of  the  statute  on  which  the  action  was  there  insti- 
tuted, were,  "that  all  pecuniary  penalties  imposed  by  this  act, 
shall,  when  recovered  either  by  action  in  any  court,  or  in  a 
summary  way  before  any  justice,  be  applied,  one  moiety  to 
the  plaintiff  in  any  such  action,  or  the  informer  before  any  jus- 
tice, the  other  moiety  to  the  King."    The  statute  further  pro- 
vided, that  the  penalties  over  j£20,  each,  should  be  sued  for 
in  the  name  of  the  informer,  but  made  no  provision  authori- 
sing the  informer  to  sue  in  his  own  name,  where  the  penalties 
did  not  exceed  £20  each.     The  suit  was  brought  by  Fleming 
qui  tarn,  for  three  penalties,  each  of  the  sum  of  j£20.     The 
court  held,  that  the  action  could  not  be  sustained.     Justice 
Lawrence  observing,  in  reference  to  the  portion  of  the  statute 
recited,  that  it  "only  applies  to  the  penalty  when  recovered, 
but  does  not  give  the  informer  the  original  power  to  sue  for  it." 
Thus  placing  his  decision  upon  the  peculiar  phraseology  of  the 
statute  which  gave  no  claim  to  the  penalty  until  it  was  recov- 
ered, and  such  recovery,  therefore,  could  only  be  had  in  the 
name  of  the  King.    Had  the  statute  directed  that  the  penalty, 
as  soon  as  it  was  incurred  and  sued  for,  should  be  paid  to  the 
informer,  the  inference  is  manifest,  that  in  the  opinion  of  the 
learned  judge,  he  could  have  maintained  the  action  in  his  own 
name.     In  the  case  before  us,  the  language  of  the  act  of  As- 
sembly is  too  clear  to  admit  of  a  doubt.     It  declares  that  the 
63        v.12 
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entire  deposile  "shall  be  forfeited  and  paid  over  to  the  levy 
courts  or  county  commissioners  of  the  county,  for  the  use  of 
primary  schools  in  said  county,"  and  their  right  to  sue  for  it  iir 
their  corporate  name,  is  a  point,  we  think,  too  clear  for  con- 
troversy. JUDGMENT  AFFIRMED. 


The  Mabine  Bank  of  Baltimore  vs.  The  Merchants 
Bank  of  Baltimore. — December,  1842. 

Where  a  cause  is  ■ubmitted  upon  a  ease  stated,  which  only  authorise!  the 
court  to  decide  a  question,  but  does  not  confer  authority  to  enter  a  judgment, 
this  court,  upon  appeal,  must  reverse  the  judgment,  and  remand  the  cause 
for  further  proceedings. 

Appeal  from  Baltimore  county  court. 

This  was  an  action  of  Assumpsit,  brought  by  the  appellant 
to  January  term  1840,  against  the  appellee,  who  pleaded  non- 
assumpsit. 

The  case  was  submitted  to  the  county  court  upon  a  state- 
ment of  facts,  which  concluded,  as  follows: 

"The  question  is  submitted  to  the  court  upon  the  foregoing 
"statement  of  facts,  whether  The  Marine  Bank  is  entitled  to 
"recover  from  The  Merchants  Bank,  the  amount  so  paid." 

The  county  court  rendered  judgment  for  the  defendant. 
The  plaintiff  appealed. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Dorsey,  Chambers  and  Spence,  J. 

By  Wallis  for  the  appellant,  and 
By  Brown  for  the  appellee. 

By  the  Court — 

There  being  no  provision  in  the  case  stated,  as  to  the  judg- 
ment to  be  entered,  after  the  court's  opinion  is  expressed  on 
the  question  submitted,  the  court  can  give  no  judgment,, 
and  the  cause  must  be  remanded. 

JUDGMENT  REVERSED  AND  PROCEDENDO  AWARDED*. 
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Edmund  Didier  vs.  Washington  Kerr. — December,  1842. 

The  affidavit  under  the  act  of  1795,  chap.  56,  to  authorise  the  inning  of  a 
warrant  to  the  clerk  of  the  county  court,  for  an  attachment  to  compel  the 
appearance  of  an  absent  or  absconding  debtor,  is  insufficient,  if  purporting 
to  be  made  by  the  attorney  in  fact  of  the  creditor. 

Appeal  from  Baltimore  county  court. 

This  was  an  Attachment,  to  compel  the  appearance  of  the 
appellee,  commenced  on  the  4th  May,  1839.  The  warrant  was 
founded  upon  the  deposition  of  "Henry  Didier,  attorney  in 
fact  of  Edmund  Didier"  and  was  returned  levied  upon  certain 
real  property  in  the  city  of  Baltimore.  The  writ  against  the 
appellee  was  returned  nan  est.  Judgment  of  condemnation 
was  entered  at  the  same  term,  when  the  appellee  moved  the 
court  to  quash  the  attachment,  because  the  account  on  which 
the  order  to  issue  the  same  was  granted,  is  not  verified  by  the 
oath  of  the  plaintiff  himself,  but  by  a  pretended  attorney  in 
fact.  At  January  term,  1841,  the  county  court  struck  out  the 
judgment  of  condemnation,  and  quashed  the  writ  of  attachment. 
The  plaintiff  appealed  to  this  court. 

The  act  of  1795,  chap.  56,  sec.  1,  provides,  that  the  credi- 
tor may  make  application  for  an  attachment  to  any  judge,  &c, 
"and  an  the  oath  or  affirmation  of  such  creditor,  made  before 
amy,  $c«,  thai  the  said  debtor  is  bona  fide  indebted  to  him,  in 
the  sum,  tfc,  aver  and  above  all  discounts,"  kc.,  the  judge, 
&c,  shall  issue  a  warrant  for  an  attachment,  &c. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Archer,  Dorset,  Chambers  and  Spence,  J. 

By  R.  Johnson  for  the  appellant,  and 
By  J.  Mason  Campbell  for  the  appellee. 

By  the  Court —  judgment  affirmed. 
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administrator  of  wife,         -        83  Trusts  and  trustees,  2,  3,  4,  5,  8. 

1798,  ch.  101,  s.  ch.  2,  sec  9.   Caveat.  .  wpwnMFWT 

11th  sec,  Appeal,   s.  ch.  15,  sec.  19,  c     m      AMENDMENT. 

suspension  of^woceedings,         385  See  Pl6M  Vid  P********  L 

1804,  oh.  55,  sec  3.   Removal  of  crim-  ANSWER  IN  EQUITY. 

inal  causes,       -                         257  «*»••• 

1805,ch.65,sec49.  Removal  of  crim.  See  Practice  in  equity,  45,  46. 

Inal  causes,       ...        257  APPEAL—APPELLATE  COURT. 

1810.  ch.  34.   Nuncupative  wills,  192  l.  Since  the  act  of  1830,  ch.  185,  an  or- 

1816,  ch.  89.  Lottery.  V.  and  G.  of  der  of  tho  court  of  Chancery,  which 
.  JX0'.0^**1.   '        '        '        18  i«  not  a  final  decree,  nor  in  the  na- 

1817,  ch.  154,  Lottery  grants,  effect  tare  of  a  final  decree,  does  not  au- 
10J5  '  "  _  "  -.  \  JJ  thorisean  appeal.  Clagett w.  Craw. 
1820,  oh.  161.    Practice  m  equity,  83  ford,                                         275 

1820,  oh.161.  Time  of  final  hearing477  2.  Under  the  act  of  1826,  ch.  200,  sec- 

1821,  ch.  46.    Lottery.   V.  and  G.  of  6,  upon  an  appeal  from  the  court  of 
St  John's  College,              -        18  Chancery,  the  record  must  be  trans  . 
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nutted  to  this  court  within  forty  days  proof  to  control  or  alter  the  terms  or 
from  the  entry  of  the  appeal,  other-  the  submission,  nor  the  depositions 
wise  the  appeal  will  be  dismissed  on  of  the  arbitrators  to  show  the  char- 
motion.  Front,  et  a/,  vs.  Berry  and  scter  of  the  items  of  which  the  award 
wife,        .                                  385  was  composed,  or  that  they  had  do- 

3.  The  clerk  of  the  court  is  not  autho.  cided  upon  a  matter  before  the  refer- 
rised  to  strike  out  a  judgment  and  re-  ence  finally  adjudicated,  and  so  not 
instate  a  eause,except  by  order  of  the  within  the  submission.  -  lb. 
court ;  though  he  may  have  been  so  3.  Where  the  county  court  set  aside  an 
directed  by  act  of  Legislature.     lb.  award,  and  their  decision  upon  ap- 

4.  Pending  a  caveat  to  a  nuncupative  poal  is  reversed,  there  being  no  ob- 
will  appointing  an  executor,  the  or.  jection  to  the  award  on  its  face,  nor 
nhans  coart  granted  letters  of  admin-  any  thing  in  the  record  to  impeach 
jstration  pendente  lite.  After  this,  it,  this  court  will  enter  judgment  in 
the  caveat  was  overruled,  and  the  conformity  to  it.                          lb. 

StS2^S3fffcSr2  .  *™=ST  OF  JUDGMENT. 

pends  all  further  proceedings  before  See  Motlon  in  arresU 

the  orphans  court,  and  while  it  is un-  ASSIGNOR  AND  ASSIGNEE, 

decided,  that  court  cannot  proceed  ].  The  declarations  of  the  assignee  of 

to  grant  letters  of  administration.  a  bond  0f  conveyance,  made  while 

Offutt  and  Clagett  et.  Gott,      385  it  was  in  his  possession  and  while 

5.  Appeals  from  the  orphans  court  are  he  was  the  holder  thereof,  are  evi- 
heard  and  determined  at  the  term  to  dene©  against  a  aub&aque/nt  assignee 
which  the  appeal  is  taken.           lb.  Qf  the  same  bond,  who  clai/ned  title 

fi.  An  appeal  will  lie  from  the  judg.  u„der  the  person  who  made  such 

ment  of  the  county  court  setting  declarations.    Clary  **,  QrimeM,  Si 

aside  an  awsrd.   State,  uee,  £«.,  vs.  gee  Court  of  Chancery,  13,  13, 

Stewart  and  Grots,  r        -        456  Evidence,  1,  10. 

7.  Where  the  plaintiff,  in  an  action  to  rw>ws»»» 

recover    a    forfeiture,  erroneously  ATTACHMENT    TO    COMPEL 

deemed  it  essential  to  give  notice  to  APPEARANCE  AT  LAW. 

the  defendant  not  to  part  with  the  1.  By  the  act  of  1795,  chap.  56,  sec  lt 

thing  forfeited,  evidence   for  that  an  attaching  creditor,  at  the  time  of 

purpose  improperly  admitted  by  the  making  the  preliminary  proof  of  his 

county  court,  is  not  such  an  error  as  claim,  in  order  to  procure  a  warrant 

will  induce  this  court  to  reverse  the  for  an  attachment,  is  required  to  pro* 

judgment  upon  appeal.  Jt  did  the  ap.  duce  "the  bond  or  bonds,  bill  or  bills, 

pellant  no  iujurv.    Doyle  vs.  Com.  "protested  bill  or  bills  of  exchange, 

mieeionere  of  Baltimore  County,  484  "promissory  note  or  notes,  or  other 

p.  Where  the  court  cannot  grant  the  "instrument  of  writing,  account  or 

entire  prayer  as  made,  though  a  por-  "accounts  by  which  the  said  debtor 

tion  of  it  in  a  separate,  distinct  form,  "is  so  indebted.   Held — 

might  have  been  given,  it  is  not  error  It  was  not  intended  that  the  creditor 

to  reject  the  whole.    -        -        lb.  should  be  bound  to  prodooe  before 

JSee  Case  stated.  the  judge  or  justice,  all  the  written 

Practice  in  equity,  S3,  99.  evidence  which  may  be  in  his  pes. 

Practice,  3,  5.  session,  and  which  might  bo  used 

.._.__  before  a  jury  to  establish  the  debt, 

A  KB  1 1  RATION.  and  entitle  him  to  a  condemnation 

1.  An  appeal  will  lie  from  the  jndg-  of  the  property  attached.    Dawson 

ment  of  the  county  court  setting  vs.  Breton,                   r        -        53 

aside  an  award.    State,  use,  $c,  vs.  2.  In  an  action  against  an  endorser,  it 

Stewart  and  Grooo,  -                .385  would  be  sufficent  to  produce  the 

%  Where  a  cause  had  been  referred  to  note  endorsed  by  him.         .        lb. 

arbitrators,  with  power  to  decide  all  3.  So  in  an  action  upon  an  agreement 

matters  in  controversy  between  the  conUiningdopendent  covenants,  the 

plaintiff  and  defendant,  and  the  arbi-  production  of  the  agreement  would 

trators  had  returned  an  award,  sub-  suffice.              -                -        lb. 

ject  to  no  exception  upon  the  face  4.  So  for  the  recovery  of  an  open  eo- 

of  it,  upon  a  motion  to  set  the  award  count,  or  for  matters  and  things  pto- 

aaide,  the  court  will  not  receive  parol  perly  chargeable  in  account,  though 
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the  creditor  has  written  older*  for 
each  item,he  need  not  produce  them, 
nor  more  than  hit  account,  to  the 
justice.  lb. 

JL  The  act  does  not  require  the  pro. 
duction  of  the  testimony  qua  testi- 
mony, but  of  the  cause  of  action. 
The  acoount,  bill,  bond,  &c,  on 
which  a  declaration  would  be  fram- 
ed, and  by  which  the  debtor  is  so 
indebted.  lb. 

6.  The  creditor  in  making  his  prelim- 
inary proof,  for  the  notes  of  his  debt- 
or, is  bound  to  produce  them ;  but 
where  his  claim  arises  upon  the  draft 
of  his  debtor  on  him,  paid,  the  drafts 
are  but  testimony,  and  need  not  be 
produced  at  that  time.        -        lb. 

7.  Where  the  affidavit  and  account, 
filed  by  the  creditor,  warrant  an  at- 
tachment for  a  sum  of  money,  but 
not  for  the  whole  amount  claimed, 
it  is  irregular  in  the  justice  to  award 
the  attachment  for  a  greater  sum 
than  is  properly  established  under 
the  act  of  1795 ;  but  it  is  not  such 
an  error,  the  case  is  not  so  entirely 
coram  nan  judice,  as  to  authorise  the 
county  court,  upon  the  appearance 
of  the  garnishee,  to  quash  the  at- 
tachment, lb. 

8.  The  act  of  November,  1795,  cb.  56, 
directing  the  manner  of  suing  out 
attachments  again  it  absent  debtors, 
in  its  2nd  section  enacts,  that  the 
oath  or  affirmation  of  a  creditor  made 
as  aforesaid,  before  a  judge  of  any 
other  of  the  United  States,  (than 
Marylaud,)«Aatt  not  be  good  and 
sufficient  evidence,  unless  there  be 
thereto  annexed  a  certificate  of  the 
clerk  of  the  court  of  which  he  is 
judge,  or  of  the  Governor,  Chief  Ma. 
gistrate  or  Notary  Public  of  such 
State,  that  the  said  judge  hath  au- 
thority to  administer  such  oath  or 
affirmation.  Held— that  a  literal 
compliance  with  the  law  in  relation 
to  the  certificate  was  not  required, 
and  where  the  Governor  of  a  State 
ceitified  that  the  judge  before  whom 
the  affidavit  of  debt  was  made,  was  a 
judge,  that  his  attestation  is  in  due 
form  of  law,  made  by  the  proper  offi- 
cer, and  full  faith  and  credit  are  due 
to  all  his  official  acts ;  this  was  deem. 
ed  a  substantial  compliance  with  the 
act  of  1795,  and  sufficient.  Wash- 
ington  vs.  Hbdsgkin,         -        353 

9.  In  determining  the  sufficiency  of 
the  Governor's  certificate  in  such 
eases,  it  will  be  construed  in  connex- 


ion with  the  affidavit  to  which  it  is 
appended,  with  a  view  to  show  that 
the  particular  facts  demanded  by  the 
act  of  1795,  really  exist  in  the  case 
made  by  the  documentary  proof.   lb. 

10.  Theaffiduvitundertheactofl795, 
chap.  56,  to  authorise  the  issuing  of 
a  warrant  to  the  clerk  of  the  county 
court,  for  an  attachment,  to  compel 
the  appearance  of  an  absent  or  ab. 
sconding  debtor,  is  insufficient,  if 
purporting  to  be  made  by  the  attor- 
ney in  fact  of  the  creditor.  Didier 
vs.  Kerr.  499 

AUDIT. 

See  Practice  in  equity,  42- 
AWARD. 

See  Arbitration. 

BALTIMORE  AND  OHIO  RAIL 
ROAD  COMPANY. 

See  Fines  and  forfeiture, 
BANKS. 

See  Taxes,  2  to  7,  14. 

BANK    NOTES    CONSIDERED 

AS  MONEY. 
See  Gaming. 

BETTING  ON  ELECTIONS. 
See  Gaming. 

BILLS    OF    EXCHANGE    AND 
PROMISSORY  NOTES. 

1.  Promissory  notes,  dated  10th  March 
1814,  at  sixty  days,  were  discounted 
for  the  nse  and  accommodation  of 
the  second  endorser,  the  prior  parties 
being  only  securities.  Suits  were 
brought  upon  them  by  the  holder 
against  the  securities  in  1815,  and 
judgments  obtained  against  them  in 
September,  1816.  They  were  paid 
on  the  20th  August,  1818,  more  thaw 
three  years  after  the  maturity  of  tho 
notes.  The  second  endorser  died  in 
A  pril,  1 8 14.  Held,-- that  as  respects 
the  accommodation  endorser,  the 
running  of  the  statute  was  suspend- 
ed by  the  suit  brought  against  him, 
and  the  judgmenteobtained  thereon, 
and  that  the  payment  made  by  him 
on  the  20th  August,  18  J  8,  by  coer- 
cion of  law  and  under  JL  /<*.,  gave 
him  aright  to  be  re-hnborsed  out  of 
the  real  estate  of  his  principal,  upon 
a  bill  filed  by  him  in  1819  against 
bis  heirs,  and  to  which  the  statute 
of  limitations  opposed  no  bar.  Matos 
administrator  e#.  CreswtU,  36 
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BILL  OF  REVIEW. 

S*e  Practice  in  equity,  6  a  11. 

BOND. 

1.  Where  a  claim  arises  upon  a  bond 
of  indemnity,  it  is  not  barred  until 
after  the  principal  debtor  and  credi- 
tor have  been  both  dead  twelve  years, 
or  the  thing  in  action  has  been  above 
twelve  years  standing.  HalVs  ad. 
ministrator  vs.  Cre swell,      .        36 

2.  A  party  who  relies  upon  a  mere 
contract  of  indemnity  has  no  right 
of  action  until  he  has  been  made  to 
pay  money.  It  is  by  payment  he  is 
damnified,  and  then  his  cause  of  ac- 
tion arises.  lb. 

See  Court  of  Chancery,  43,  46,  47.  - 
Vendor  and  Vendee.  "" 

CASE  STATED. 
1.  Where  a  cause  is  submitted  upon  a 
case  stated,  which  only  authorises 
the  court  to  decide  a  question,  but 
does  not  confer  authority  to  enter  a 
judgment,  this  court,  upon  appeal, 
must  reverse  the  judgment,  and  re- 
mand the  cause  for  further  proceed- 
ings. Marine  Bank  vs.  Merchant* 
Bank.  498 

CAVEAT. 

To  patents  for  lands.   See  Land  office. 

To  wills.  See  Nuncupative  wills  and 
orphans  court. 

CERTIORARI. 

] .  Where  a  justice  of  the  peace,  pro- 
fessing to  act  under  the  authority  of 
an  act  of  Assembly,  adjudges  a  fine 
to  be  duo,  the  party  sentenced  may 
remove  the  sentence  to  the  county 
court  by  writ  of  certiorari,  and  the 
certiorari  being  there  quashed,  and 
tho  cause  remanded,  the  same  party 
may  by  writ  of  error  bring  the  record 
from  the  county  court  to  the  appel- 
late court,  where,  if  the  justice  have 
no  jurisdiction,  the  judgment  of  the 
county  court  will  bo  reversed,and  the 
proceedings  quashed.  Hall,  et  al, 
vs.  The  State,   ...         329 

CLERKS  OF  COURTS. 

1.  Under  the  act  of  1826,  chap.  200, 
sec.  6,  upon  an  appeal  from  the  court 
of  Chancery,  the  record  must  be 
transmitted  to  this  court  within  for- 
ty days  from  the  entry  of  the  appeal, 
otherwise  the  appeal  will  be  dismiss, 
ed  on  motion.   Prout  vs.  Berry,  285 

2.  The  clerk  of  the  court  is  not  autho- 
rised to  strike  out  a  judgment  and 


re-instate  a  cause,  exoept  by  older  of 
the  court;  though  he  may  have  been 
so  directed  by  act  of  Legislature,  lb. 

CODICIL. 

See  Will  and  testament. 

COMMISSIONERS,  PUBLIC. 

See  Court  of  Chancery,  6. 

COMMON  WARRANT. 
See  Land  office. 

CONCURRENT  JURISDICTION. 

See  Court  of  Chancery,  29. 

CONCURRENT  REMEDY. 
See  Court  of  Chancery,  49,  50,  55. 
Jurisdiction,  4. 

CONFUSION  OF  GOODS. 

See  Trusts  and  trustees,  4. 

CONSTITUTION  OF  MART- 
LAND. 

1 .  It  was  the  object  of  the  act  of  1839, 
chap.  39,  to  prohibit  in  future,  all 
lottery  grants  by  the  Legislature,aad 
all  grants  of  licenses  to  deal  in  lot- 
teries by  the  lottery  commissioners, 
so  far  as  it  could  be  done  without  af- 
fecting antecedent  or  prior  vested 
rights,  secured  by  a  constitutional 
sanction.  Lucas,  et  al,  vs.  McBlair, 
etal.    .        -        -        -        -         J 

2.  The  act  of  1839,  chap.  31,  was  not 
confined  to  grants  of  lottery  privi- 
leges by  the  Legislature,  but  was  in- 
tended to  cover  the  whole  system  of 
dealing  in  lotteries,  and  to  prohibit 
the  granting  of  licenses  by  the  lot- 
tery commissioners,  and  the  sale  of 
schemes  by  them,  except  as  to  exist-  « 
ing  private  lottery  grants ;  and  the 
power  the  Legislature  before  possess, 
ed  of  regulating  such  private  grants, 
and  the  means  by  which  they  might 
be  more  effectually  and  speedily  ac- 
complished, ft, 

3.  The  reservation,  "that  further  and 
other  remedy  may  be  provided  by  law 
in  the  premises  as  the  Legislature 
may  enact,"  contained  in  the  act  of 
1804,  chap.  55,  sec.  3,  a  part  of  the 
amended  constitution  of  this  State, 
relating  to  the  removal  of  criminal 
causes,  was  intended  specifically  to 
authorise  a  detailed  system,  prescrib- 
ing, the  "manner  and  terms,"  to  be 
observed  by  parties  entitled  to  the 
right.    Cromwell  vs.  State,        257 

4.  The  act  of  1805,  chap.  65,  sec.  49,  is 
not  repugnant  to  the  act  ot  1804, 
chap.  55,  sec.  3.         .        -        lb. 
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5.  It  is  only  a  plain  and  palpable  con-  CONSTRUCTION  OF  ACTS  AND 
traduction  of  their  enactments,  that  «ta  ttttith 

will  indnce  the  conrt  to  say  that  one  D1A1U1  M' 

act  of  the  General  Assembly  violates  1 .  Where  the  object  of  the  Legislature 

another.                                        lb.  in  passing  a  statute,  was  the  puppres* 

6.  Whereby  act  of  Assembly  a  penalty  sion  of  a  great  moral  evil,  the  con. 
or  forfeiture  is  created  for  the  benefit  struction  of  it  should  be  benign  and 
of  a  particular  county  of  the  State,  liberal,  and  not  so  restricted  as  to 
it  is  competent  for  the  Legislature  to  leave  much  of  the  mischief  designed 
release  or  remit  it  after  the  forfeiture  to  be  suppressed,  the  chance  of  still 
has  accrued.  State,  use  of  W.  Co.,  being  successfully  pursued.  Lucas, 
vs.  B.  £  O.  R.  R.  Co.        -        399  et  al,  vs.  McBlair,  tt  al.        -        1 

7.  Such  a  releasing  act  is  not  an  ex  3.  The  title  and  preamble  of  an  act  are, 
post  facto  law,  nor  a  law  impairing  strictly  speaking,  no  parts  of  it,  tho* 
the  obligation  of  contract.          lb.  they  may  be  resorted  to  in  ex  plan  a- 

8.  A  county  is  an  integral  part  of  the  tion  of  the  enacting  clause,  if  it  be 
State,  or  portion  of  the  body  politic,  doubtful ;  or  to  restrain  its  generali. 
and  money  received  by  her,  would  ty,  when  it  would  be  inconvenient  if 
belong  to  her  as  public  property,  in  not  restrained.  lb. 
her  public  politicalcapacity,to  be  ap.  3.  It  is  only  a  plain  and  palpable  con. 
plied  exolusivelyto  the  public  use.lb.  tradiction  of  their  enactments,  that 

9.  A  county,  as  a  member  of  the  polit-  will  induce  the  court  to  say  that  one 
ioal  family,  has  a  right  to  participate  act  of  the  General  Assembly  violates 
in  the  legislativecouncil  of  the  State,  another.  Cromwell  vs.  The  State  957 
but  the  will  of  the  majority,  when  4.  It  is  a  rule  in  the  exposition  of  sta- 
expressed  according  to  the  forms  of  tutes,  that  the  will  of  the  Legislature 
the  Constitution,  is  obligatory  upon  is  to  be  regarded,  and  carried  into  ef- 
her,and  to  that  will, as  the  rule  of  her  feet,  so  far  as  they  keep  within  the 
conduct,  she  is  bound  to  submit  with  limits  prescribed  to  them  by  the 
becoming  deference  and  respect  lb.  constitution  or   fundamental  law. 

10.  A  county  is  one  of  the  public  ter-  State,  use  of  W.  County,  vs.  B.  «J- 
ritorial  divisions  of  the  State,  estab-  O.R.R.Co.,  -  -  -  399 
liflhed  for  public  political  purposes,  5.  In  ascertaining  such  will  or  inter- 
connected with  the  administration  of  tion,  the  rule  is,  that  if  divers  sta- 
the  government.  The  money  it  re.  tutes  relate  to  tho  same  thing,  they 
ceives  in  that  character  is  public  pro.  ought  to  be  all  taken  into  consider, 
perty,  to  be  used  for  public  purposes  tion  in  construing  one  of  them.  lb. 
only,  and  not  for  the  use  of  its  citi-  6.  It  is  a  rule  in  the  construction  of 
tens  individually.  In  that  relation  ^^^  that  all  which  relate  to  the 
they  would  have  no  immediate  inter.  same  Bubjec^  notwith8tailding  .ome 
eel,  and  could  assert  no  title.       lb.      them  may  have  ex pired,or  are  not  re- 

11.  A  contract  made  by  the  State,  for  ferredto,mustbetakentobeoaesys. 
theuseandbenefitofoneofitscoun.  tern,  aiid  coustrued  consistently.  75. 
ties,  is  not  within  the  perview  of  that  _  _.  ,  .  *  I  * 
part  of  the  Constitution  oftheUnited  7-  ,_Tne.  word,  of  a  statute  are  to  be  ta- 
States,  which  prohibits  a  State  from  k«?  m  their  natural  and  ordjnarysig. 
passing  any  law  impairing  the  obli-  ^notion  and  import ;  and  if  tech- 
gation  of  contract,  so  far  as  to  pre-  "'J*1  word"  •»  «*•  ^  «•  to  he 
vent  the  Legislature  from  releasing  token  in  a  technical  sense.  .  lb. 
it  at  pleasure,  or  discontinuing  an  ac  8.  The  term  forfeit,  in  common  pac- 
tion brought  for  its  enforcement  in  lance,  strongly  implies  penalty.  It 
the  name  of  the  State.        -        lb.      is  not  the  language  of  convention  or 

12.  To  declare  an  act  of  a  co-ordinate  contract,  but  is  mandatory  in  its 
department  of  the  government  an  character.  lb. 
unwarrantable  assumption  or  usur-  9.  Although  the  right  of  expounding 

ftation  of  power,  because  it  is  a  vio-  laws  belongs  to  a  different  depart* 
ation  of  a  constitutional  provision,  ment  of  the  government  than  the 
is  an  exercise  of  the  judicial  office  of  Legislature,  still  the  sense  of  the  Le- 
a  grave  and  delicate  nature,  which  gis!ature(subsequently  expressed  up. 
never  can  be  warranted  but  in  a  clear  on  the  subject  of  laws  of  doubtful  im. 
case.  lb.      port,  is  a  circumstance  not  entirely 

See  Taxes.  to  be  disregarded.  -        lb. 
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10.  Ad  act  or  charter  of  incorporation 
if  nothing  more  than  an  offer  until 
consummated  by  acceptance.      lb. 

11.  Where  by  act  of  Assembly  a  pen- 
alty or  forfeiture  is  created  for  the 
benefit  of  a  particular  county  of  the 
State,  it  is  competent  for  the  Legis- 
lature to  release  or  remit  it  after  the 
forfeiture  has  occurred.       -        lb. 

153.  Such  a  releasing  act  is  not  an  ex 
post  facto  law,  nor  a  law  impairing 
the  obligation  of  contract.  lb. 

See  Fines  and  forfeiture. 
Gaming. 
Indictment. 
Lottery,  3,  4. 

CONTfGUOUS  VACANCY. 
See  Land  office. 

CONTRACT. 

1.  A  party  who  relies  upon  a  mere 
contract  of  indemnity  has  no  right 
of  action  until  he  has  been  made  to 
pay  money.  It  is  by  payment  he  is 
damnified,  and  then  his  cause  of  ac- 
tion arises.  HaWs  administrator  vs. 
CresweU,  36 

2.  Where  the  language  of  a  contract  is 
equivocal  and  ambiguous,  regard  is 
always  to  be  had  to  the  subject  mat. 
ter  about  which  the  parties  are  stip- 
ulating, and  such  a  construction  of 
the  terms  used  is  to  be  adopted,  as 
will  carry  their  intention  fully  into 
effect ;  but  where  a  party  expressly 
contracts  as  security,  he  is  not  to  be 
treated  as  prin  cipal .  Slater  vs.  Ma- 
graw,       .--.        265 

CONTRIBUTION. 

See  Surety,  8,  9. 

CORPORATIONS. 

1.  An  act  or  charter  of  incorporation 
is  nothing  more  than  an  offer  until 
consummated  by  acceptance.  State, 
use  of  W.  County,  vs.  B.  $  O.  R. 
R.Co 399 

See  Taxes. 

COSTS. 

See  Practice  in  equity,  25,  38,  39. 

COURT  OF  CHANCERY. 
1.  By  the  act  of  1838,  chap  323,  com- 
missioners were  appointed  by  name 
to  build  a  Town  Hall  in  Baltimore, 
and  with  power,  by  scheme  or 
schemes  of  lotteries  and  sales  thereof 
or  tickets  therein,to  raise  the  sum  of, 
&c.  These  schemes  were  to  be  ap- 
proved of  by  the  Commissioners  of 


Lotteries.  By  the  act  of  1839,  con- 
firmed in  1840,  it  became  a  part  of 
the  Constitution  of  Maryland,  thai 
"no  new  grant  to  authorize  the  draw- 
ing of  any  lottery,  or  the  traffic  or 
dealing  in  lottery  tickets,  or  schemes 
or  devices  in  the  nature  of  lotteries, 
&c.,  shall  be  made."  The  commis- 
sioners of  lotteries  were  public  offi- 
cers of  annual  appointment.  By  bill 
filed  in  1841,  the  Town  HaU  Com. 
missioners  complained,  that  while 
they  wereendeavoringtosell  the  tick- 
ets in  their  8chemes,theC<>mmiwi<m- 
ersof  Lotteries,nmce  theacts  of  1839 
1840,  "approved,  and  allowed  to  be 
availed  of,  (andallowed  tickets  there, 
in  to  be  sold  under  licenses,)  schemes 
of  lotteries  for  the  State  of  Mary- 
land, and  schemes  of  lotteries  grant- 
ed and  authorised  by  other  States 
than  Maryland;  stamped  tickets  in 
such  schemes,  and  issued  them  to 
contractors  for  sale,  and  under  pre. 
text  of  licenses  emanating  from  such 
Commissioners  of  Lotteries;  that 
the  same  were  largely  sold ;  thereby 
violating  the  acts  of  1839-'40 ;  al- 
so seriously  interfering  with  the 
sales  of  the  complainants,  in  their 
Town  Hall  schemes  authorised  by 
the  act  of  1838.  To  restrain  this  evil 
their  bill  prayed  for  an  injunction 
against  the  Commissioners  of  Lotte- 
ries, and  the  persons  licensed  by 
them,  in  relation  to  the  approval  of 
tickets  in  the  lotteries  for  this  State 
and  other  States,  and  sales  of  tickets 
therein  and  granting  licenses  there- 
for.  Upon  this  it  was  held — 

2.  That  considering  the  difficulty  of 
obtaining  adequate  redress  at  law, 
and  the  probability  that  a  multitude 
of  suits  would  necessarily  be  insti- 
tuted to  protect  the  complainants* 
franchise,  the  process  of  injunction 
was  a  proper  remedy.  Lucas,  et  al, 
vs.  McBlair,  et  al.         .        -        1 

3.  That  as  trustees,  invested  by  law 
with  an  important  public  duty,  they 
were  competent,  as  parties,  complai- 
nants, to  proceed  in  equity  in  their 
own  names,  to  protect  the  franchise 
committed  to  them  from  violation.  76. 

4.  The  State  was  not  necessary  party 
to  the  bill  in  order  to  obtain  an  in- 
junction.  -        -        -        -        io. 

5.  The  act  of  1828,  chap.  129,  sec  21, 
recognizes  the  propriety  of  a  resort 
to  the  writ  of  injunction  in  such 
cases.  To  prevent  irreparable  injury 
or  multiplicity  of  suits,  are  grounds 


Digitized  by  VjOOQIC 


INDEX. 


507 


fur  obtaining  in  injunction.  This 
preventive  remedy  is  now  granted 
more  liberal!/  than  tormerlj.  lb. 
6.  Commissioners  appointed  by  law — 
invested  with  a  public  trust — with 
means  for  its  execution — with  Axil 
power  to  act—must  be  entitled  to  use 
all  the  appropriate  means  necessary 
to  the  end  in  contemplation,  and  are 
regarded  as  haying  such  an  interest 
in  the  subject  confided  to  them,  as 
will  enable  them  to  proceed  before 
the  tribunals  of  the  country  for  the 
due  protection  of  the  rights  entrusted 
to  them lb. 

I.  It  is  not  necessary  in  all  cases,  that 
the  cestui  que  trusts  or  parties  bene- 
ficially interested,  should  be  parties 
to  a  bill  in  equity.      .        -        lb. 

8.  Executors  and  administrators  who 
may  sue,  or  be  sued,  in  many  cases 
sufficiently  represent  creditors,  lega- 
tees, or  distributees,  for  whom  they 
are  trustees.  Io. 

9.  The  want  of  a  party  as  a  defendant, 
is  generally  no  ground  upon  which 
to  claim  a  dissolution  of  an  in  junc 
tion ;  a  necessary  party  may  be  sup- 
plied before  final  hearing.   -        lb. 

10.  It  is  the  constant  aim  of  courts  of 
equity  to  do  complete  justice,  by  de- 
ciding upon  and  settling  the  rights 
of  all  parties  interested  in  the  subject 
matter  of  the  suit,  but  this  may  be 
obtained  by  haying  the  necessary 
parties  before  the  court  at  any  time 
before  the  final  decree  is  passed.  lb. 

II.  If  all  persons  interested  are  not 
made  parties  to  the  suit,  the  court 
many  times,  upon  hearing,  will  not 
for  want  of  them  proceed  to  a  de- 
cree. ...        -        lb. 

19.  The  holder  of  a  bond  of  convey- 
ance for  a  parcel  of  land,  as  assignee, 
made  and  delivered  a  deed,  by  which 
he  conveyed  to  G,  the  land  described 
in  the  bond;  afterwards,  to  defeat  G, 
and  with  a  fraudulent  intent  to  de- 
prive his  conveyance  of  its  intended 
operation,  he  re-delivered  the  bond 
to  the  original  obligee,  when  the  as. 
signment  was  erased  and  a  new  as- 
signment endorsed  to  C,  by  the  obli- 
gee.  Held— 

13.  That  under  such  circumstances, 
neither  the  first  assignee,  nor  C,  who 
in  fact  claimed  under  him, could  seek 
in  equity  a  specific  execution  of  the 
contract  as  against  the  obligor,  or  de- 
feat G's  title.    Clary  w.  Grime*,  31 

14.  A  security  who  pays  the  debt  of  his 
principal  at  par  in  depreciated  bank 


notes,  can  orily  recover  tho  amount 
given  for  them,  and  in  the  absence 
of  such  proof,  the  payment  will  be 
estimated  at  thecurrent  market  price 
at  the  time  of  the  payment.  Half* 
administrator  vs.  Creswell,  36 

15.  The  language  of  the  act  of  1795, 
chap.  88,  discriminates  between  a 
proceeding  before, and  after ,a  decree 
against  a  non-resident  defendant. 
Pinkney  vs.  Jay  and  Mason,         69 

16.  Before  the  decree  has  passed,  the 
language  authorizing  the  action  of 
the  court  is  broad  and  comprehen- 
sive. It  is,  there  shall  in  all  respects 
be  the  same  proceedings  before  a  de- 
cree,as  if  the  defendant  had  appeared 
regularly  on  the  return  of  a  sub- 
pcBna.        -  lb. 

17.  After  the  decree  has  passed,  the 
language  is  more  restricted,  and 
clearly  warrants  nothing  more  than 
a  review  of  the  decree  itself,  accord- 
ing to  the  established  principles  of 
equity,  and  as  if  the  party  had  ap- 
peared, lb. 

18.  A  bill  of  review  is  the  appropriate 
remedy  to  correct  or  alter  a  decree 
either  for  error  apparent,  or  by  reason 
of  the  discovery  of  new  and  relevant 
matter  after  the  decree  has  passed. 
An  original  bill  is  never  proper  to  be 
resorted  to,  except  whero  the  decree 
is  to  be  impeached  on  the  ground  of 
fraud.  lb. 

19.  After  a  decree  has  been  affirmed 
upon  appeal,  no  bill  of  review  would 
properly  lie  for  error  apparent  on  the 
face  of  the  decree.  The  exercise  of 
such  a  jurisdiction  by  the  Court  of 
Chancery  would  be  subversive  of 
that  subordination  which  has  been 
established  by  the  Constitution  of 
the  State.  lb. 

20.  A  bill  of  review  which  would  lie  in 
such  a  case,  must  be  founded  upon 
new  matter  discovered  since  the  de- 
cree, and  in  that  sense  the  opinion  of 
the  court  in  10  Gill  &  John.  497,  is 
to  be  understood.        -        -        lb. 

21.  Upon  a  bill  sworn  to  before  a  Jus- 
tice of  the  Peace  in  the  District  of 
Columbia,  who  was  certified  to  be 
such  Justice  by  the  Secretary  of  State 
for  the  United  States,  under  his  seal 
of  office,  the  Chancellor  granted  an 
injunction.  lb. 

22.  At  each  term  of  the  Court  of  Chan- 
cery there  is  a  specified  period  de- 
nominated its  sittings;  as  its  Decern, 
ber  term,  the  sittings  commence  with 
the  commencement  of  the  term,  and 
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end  on  the  tfiird  Tuesday  of  January 
next  ensuing ;  a  cause  ripe  for  de- 
cree may  be  called  up  and  argued  or 
submitted,  at  any  time  during  the 
sittings,  but  not  after  the  sittings  are 
over,  except  by  consent.  Hatton  vs. 
Weeme,  83 

93.  A  trustee  ought  not  to  encounter 
expenses,  impairing  the  principal  of 
c.  q.  t.  estate,  without  the  approba- 
tion of  a  Court  of  Chancery.      lb. 

24.  Expenses  which  a  trustee  must  ne- 
cessarily encounter,  and  which  can 
be  clearly  and  satisfactorily  seen  by 
the  court,  ought  to  be  allowed,  as  the 
court  on  application  at  the  proper 
time  would  have  allowed  them.  lb. 

25.  If  a  trustee  has  mixed  trust  proper, 
ty  with  his  own :  kept  no  accounts 
of  the  produce  of  the  labor  of  slaves 
held  in  trust,  nor  of  their  clothing 
and  maintenance,  nor  of  the  clothing 
of  his  c.  q.  t.;  then  by  reason  of  his 
own  misconduct  and  negligence,  he 
is  liable  to  have  his  expenses  set 
down  at  their  lowest  estimate.    lb. 

26.  When  it  was  in  question  what  al- 
lowances should  be  made  a  trustee 
for  raising  infant  slaves,  and  the 
same  estate  had  been  under  the  care 
of  a  receiver  of  the  court,  when  sim- 
ilar expenses  had  been  incurred,  the 
court  as  against  a  delinquent  trustee 
who  has  kept  no  account,  considered 
the  actual  disbursements  of  the  re- 
ceiver as  furnishing  a  better  guide  to 
truth  and  justice,  than  an  average  of 
the  opinions  and  estimates  of  wit. 
nesses,  of  what,  in  their  judgments 
would  be  a  fair  price.  .        lb. 

27.  A  trustee,  under  circumstances,  al- 
lowed the  whole  income  of  his  c.  q.  t. 
for  board  and  maintenance,  and  ta- 
king care  of  her  real  and  personal 
estate ;  and  also  in  analogy  to  exec 
utors  and  administrators,  was  allow, 
ed  commissions  on  the  products  of 
real  estate,  and  on  the  income  of  the 
personal  estate,  and  the  value  of  the 
latter  as  it  came  to  his  hands,     lb. 

28.  A  bill  in  the  county  court,  seek- 
ing  its  interposition  upon  the  same 
grounds  previously  decreed  upon  in 
the  Court  of  Chancery,  at  the  suit  of 
the  same  complainant,  without  com. 
municating  the  proceedings  which 
had  taken  place  in  Chancery,  is  a 
contempt  offered  to  the  county  court, 
and  an  abuse  ef  its  privileges,  which 
merit,  and  might  be  visited  with,  se- 
vere reprehension.  Perm  v$.  Brewer 
and  Boyle,  113 


39.  A  trustee  appointed  by  the  Court 
of  Chancery,  is  an  officer  of  that 
court,  acting  under  its  direction  and 
authority;  and  so  far  as  concerns 
matters  of  equitable  jurisdiction,  as 
to  what  he  does,  or  ought  to  do,  in 
discharge  of  his  duties,  is  alone  res. 
ponsible  to  that  court.        -        lb, 

30.  Where  a  case  was  submitted  by 
agreement,  as  upon  bill,  answer  and 
general  replication,  though  no  gen- 
oral  replication  be  in  fact  filed,  yet  it 
should  be  heard  and  decided  accord- 
ing to  the  terms  of  the  agreement. 
The  answer  is  considered  as  replied 
to.    Glenn  vs.  Hebb,  .        271 

31.  When  a  cause  is  set  down  for  hear- 
ing after  the  general  replication  is  in, 
the  facts  set  out  in  the  answer  as  a 
defence,  are  denied.  lb. 

32.  Where  a  partnership  is  stated  in  a 
bill,  and  confessed  by  the  answer,  the 
general  rule  is,  that  an  account  is  of 
course,  unless  the  party  has  slept 
upon  his  rights.  lb. 

33.  Lapse  of  time  may  bar  tho  right  to 
demand  an  account.  Qa.  must  this 
defence  be  relied  on  in  the  answer  to 
be  available  to  the  defendant.      lb. 

34.  A  partnership  was  dissolved  by  the 
death  of  one  partner  in  1825 ;  from 
1821  to  that  period,  the  other  partner 
had  been  entrusted  to  wind  up  the 
concern,  at  an  annual  salary,  but  no 
administration  was  taken  out  upon 
the  deceased  partner's  estate  until 
1832,  and  the  bill  was  filed  in  1837. 
Under  such  circircumstances,  lapse 
of  time  is  not  a  bar  to  a  bill  filed  for 
an  account  by  the  administrator  of 
the  deceased  partner.  .        is, 

35.  A  preparatory  order  directing  the 
auditor  to  state  an  account,  with  a 
view  to  a  future  decree,  and  contain- 
ing various  opinions  and  directions 
according  to  the  then  existing  views 
of  theChanoellor,  for  the  guidance  of 
the  auditor,  is  not  an  adjudication  of 
any  right  between  parties.  Clagett 
v*.  Crawford,    ...        275 

36.  Under  such  an  order,  although  the 
auditor  may  report  in  strict  compli- 
ance with  the  Chancellor's  expressed 
views,  still  h  >  may  overrule  the  ac- 
count, order  another  upon  different 
principles,  or  even  dismiss  the  pro- 
ceedings if  justice  requires  it.     lb. 

37.  Where  a  testator  appoints  a  trustee, 
and  directs  a  sale  of  his  real  and  per- 
sonal estate  by  him,  the  proceeds 
constitute  an  aggregate  of  personal 
estate,  which  can  only  pass  as  such. 
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Legaoiesfor  life, with  remainder  oyer 
in  such  oases,  only  entitle  the  tenant 
for  life  to  annual  interest  on  divi- 
dends.  Per  Bland,  Chancellor.  lb. 

38.  The  petitions  of  various  legatees 
under  such  a  will,  in  the  same  court, 
being  in  relation  to  the  same  subject 
matter,  mast  be  treated  as  one  entire 
and  blended  course  of  judicial  pro- 
ceedings, to  which  such  legatees  are 
all  considered  as  parties.  Per  Bland, 
Chancellor.  lb. 

39.  Where  some  of  the  co-legatees  in 
such  a  case  were  sureties  for  the  trus- 
tee, who  sold  the  land  and  wasted  the 
funds,  and  the  nature  and  extent  of 
their  liability  as  sureties  appeared  on 
the  record,  they  can  receive  nothing 
until  the  other  co-legatees  are  paid 
in  full  their  portions  of  the  misappli- 
ed funds.  Per  Bland  Chancellor.  lb. 

40.  Although  it  is  true  as  a  general 
rule,  that  where  money  is  directed  to 
be  invested  on  good  security,  it  can. 
not  be  pat  out  on  mere  personal  se- 
curity of  any  kind,  yet  where  a  testa- 
tor has  recognized  the  propriety  of 
making  an  investment  in  stocks, 
bonds  or  other  securities,  any  such 
securities  as  have  been  received  by 
the  trustee  under  his  will,  may  be 
considered  as  a  proper  investment, 
unless  it  should  appear  they  had  been 
since  lost  by  his  misconduct  or  neg- 
ligence. Per  Bland,  Chancellor,  lb. 

41.  In  such  case,  the  trustee  would  be 
held  accountable  as  for  so  much  mo- 
ney, for  all  mere  simple  contract  evi- 
dences of  debt,  below  the  grade  of 
specialty  securities,  received  by  him. 
Per  Bland,  Chancellor.       -         lb. 

42.  The  general  rule  is,  that  a  Court 
of  Chancery  has  no  power  over  the 
securities  of  a  trustee  of  the  court, 
but  this  has  some  exceptions.  Brooks 
vs.  Brooke,  Belt  and  Hodgkin,   306 

43.  Where  property  is  sold  under  a  de- 
cree of  a  court  of  equity,  the  proceeds 
of  sale  are  considered  in  the  custody 
of  the  court,  and  no  person,  whether 
a  party  to  tho  bill  or  otherwise,  can 
maintain  a  suit  at  law  for  the  recov- 
ery of  any  portion  thereof,  until  the 
payment  of  a  claim,  thus  prosecuted, 
shall  have  been  awarded  by  the  court, 
and  notice  of  such  award,  and  a  de- 
mand of  payment,  shall  have  been 
made  of  the  trustee  or  other  officer 
in  whose  hands  tho  funds  may  have 
remained  as  the  fiduciary  agent  of 
the  court,  lb. 

44.  But  where  the  trustee  is  delinquent, 


and  having  wasted  the  fund  dies  in. 
testate,  without  any  administrator, 
or  estate  on  which  administration 
could  be  had,  and  a  claimant  could 
not  place  himself  in  a  situation  to 
proceed  at  law,  by  obtaining  a  previ- 
ous award  against  the  trustee,  ac- 
companied with  notice  and  demand 
of  payment,  then  equity  will  afford 
relief  against  his  securities.         lb. 

45.  Where  mortgaged  premises  are  de- 
creed to  be  sold  prior,  incumbrancers 
not  parties  to  the  bill,  nor  before  the 
court,  are  not  bound  to  seek  payment 
of  their  claims  out  of  the  proceeds  of 
sale  in  the  hands  of  the  trustee  to 
make  the  sale,  and  if  not  paid  off, 
may  prosecute  their  liens  upon  the 
lands  sold,  after  the  conveyance  to 
the  purchaser,  notwithstanding  he 
had  paid  the  whole  purchase  money, 
and  the  land  had  been  sold  to  him  by 
the  trustee  free  from  all  incumbran- 
ces. ...         lb. 

46.  Where  a  trustee  under  a  decree 
wastes  a  portion  of  the  purchase  mo* 
ney,  and  dies  in  default,  a  second 
trustee  was  appointed,  the  court  may 
order  him  to  pay  off  prior  incombran. 
ces  with  the  funds  in  his  hands,  with- 
outprejudice  to  the  right  of  judgment 
creditors  having  liens  on  the  land  to 
proceed  against  the  securities  of  the 
first  trustee  to  the  extent  of  the  funds 
wasted.  lb. 

47.  By  a  decree  under  which  a  sale  was 
made,  the  trustee  was  ordered  to  re- 
portthesalo  and  to  bringthe  proceeds 
o?  sale  into  court ;  disobedience  to 
the  latter  branch  of  this  decree  is  a 
breach  of  the  condition  of  his  bond, 
for  which  he  and  his  securities  may 
be  sued  at  law  by  any  person  who 
can  show  himself  damnified,  and 
clothed  with  the  requisite  authority 
to  sue.       ....        j0t 

48.  Chancery  jurisdiction  was  origi- 
nally assumed  upon  the  great  prin- 
ciple, that  without  it  there  would  be 
a  total  failure  of  justice,  a  court  of 
law  being  incompetent  to  grant  ade. 
quate  relief.  lb. 

49.  W  here  there  isa  senior  and  a  junior 
mortgage,  by  the  same  mortgagor,  of 
the  same  land,  to  different  parties, 
and  both  file  a  bill,  and  obtain  a  de- 
cree for  a  sale,  but  the  sale  in  fact 
took  place  under  the  proceedings 
upon  the  senior  mortgage,  there  is 
no  objection  to  the  junior  mortgagee 
claiming  payment  of  his  debt  out  of 
the  surplus,  after  the  discharge  of  the 
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elder  mortgage  debt.   Lee  t>«.  admin. 
Utratore  of  Boteler  and  Belt,    333 

50.  It  is  in  many  instances  perfectly 
consistent  to  pursue  two  different  re- 
medies, when  either  may  avail,  ta- 
king care  only  to  obtain  the  fruits  of 
one.  -  lb* 

51.  A  father,  seized  of  land,  conveyed 
it  in  fee  to  one  of  his  sons,  but  retain- 
ed possession,  and  about  a  year  after 
agreed  with  him  in  writing,  under 
the  seal  of  both  parties,  that  the  fa- 
ther should  retain,  use  and  cultivate 
Che  land  at  a  nominal  rent  during  his 
life,  and  if  his  widow  survived  him, 
she  should  retain  part  of  the  dwelling 
house,  with  a.  garden,  for  her  life. 
The  son  agreed  on  his  part,  to  exe- 
cute bonds  to  his  brothers  and  sisters 
for  the  payment  of  four-fifths  of  the 
value  of  the  land,  to  become  due  after 
the  decease  of  his  father,  being  the 
balance  of  the  whole  purchase  mo- 
ney. The  son  executed  the  bonds  to 
his  four  brothers  and  sisters,  and  the 
father  continued  in  possession  from 
1834  to  1838,  the  time  of  filing  the 
bill,  meanwhile  the  son  became  an 
insolvent  debtor,  and  conveyed  the 
land  to  trustees  for  the  benefit  of  his 
creditors  under  the  insolvent  laws, 
among  whom  were  various  judgment 
creditors.  The  agreement  between 
the  father  and  son  was  neither  ac- 
knowledged nor  recorded,  and  pend- 
ing a  bill  filed  by  the  father,  brothers 
and  sisters,  to  prevent  a  sale  of  the 
land  until  their  bonds  were  paid,  the 
father  died.  Held, — that  a  lien  ex- 
isted for  the  payment  of  the  bonds 
out  of  the  proceeds  of  the  land,  as 
againstthe  son , his  trustees  and  judg. 
ment  and  general  creditors.  Repp, 
et  al  V9.  Repp,  Warfield  and  Fox,  341 

53.  B  and  G,  as  executor  and  executrix 
of  the  deceased  husband  of  G,  were 
sued  at  law  upon  a  claim  passed  by 
the  orphans  court.  B  was  returned 
eepi,ond  confessed  judgment  in  1835. 
G  was  returned  non  eet — was  arrest- 
ed on  the  renewal  of  the  writ,  and 
also  confessed  judgment  in  1836,  ig. 
norant  of  any  defence  to  the  action. 
In  1837,  after  she  had  been  informed 
by  her  co-executor,  who  had  posses- 
sion of  her  husband's  papers,  and 
after  it  was  too  late  to  move  for  a 
new  trial,  that  he  had  searched  her 
husband's  papers,  and  no  receipt 
could  be  found,  she  determined  upon 
a  search  herself,  and  discovered  a  re- 
ceipt for  the  money  claimed  of  her, 


given  nine  years  before  the  action  at 
law  was  instituted.  Upon  a  bill  filed 
to  obtain  relief,  the  fact  of  the  receipt 
being  admitted  by  the  answer,  and 
no  proof  taken  to  avoid  it :  Hild, — 
that  the  judgments  against  both  ex- 
ecutors should  be  stricken  out,  and 
the  action  brought  forward  by  reg- 
ular continuances  for  trial.  Oar- 
diner  and  Bowling  v$,  Hardey  and 
Simme,     -  365 

53.  R  died  in  1816,  leaving  a  widow 
and  minor  children.  In  the  follow- 
ing year  the  widow  married  D,  who, 
with  his  wife  and  her  children  went 
into  possession  of  the  estate  of  R. 
In  1830,  D  was  appointed  guardian 
of  the  children ;  he  remained  in  pos- 
session, cultivating  and  using  the 
lands  and  negroes,  &c,  until  1833, 
receiving  and  selling  the  crops,  and 
using  their  proceeds,  when  he  deliv- 
ered up  the  estate  to  the  children,  de- 
claring he  should  not  claim  any 
thing  for  his  wife's  thirds  of  her  first 
husband's  estate.  Upon  a  bill  filed 
in  1833,  by  D  and  wife,  against  the 
heirs  of  R,  claiming  her  third  of  the 
rents  and  profits  of  the  estate,  her 
right  to  dower  being  admitted,  it  ap- 
peared that  D  had  delivered  the  crop 
of  1831,  to  W,  one  of  the  children. 
Held, — that  if  D  had  any  claim  for 
a  proportion  of  the  crops  of  1831,  it 
was  against  W,  at  law,  and  that  he 
could  not  recover  against  the  other 
defendants,  prior  to  filing  his  bill  in 
1833,  and  that,  under  the  circum- 
stances the  complainants  were  not 
entitled  to  interest  on  their  portion 
of  the  rents  and  profits,  when  ascer- 
tained. Darnall  and  wife  v$.  Hill 
and  others,       ...        388 

54.  It  is  against  equity  to  permit  a  par- 
ty to  take  advantage  of  a  course  of 
conduct,  pursued  by  another  in  con- 
sequence of  the  declared  intentions 
of  the  claimant,  made  with  full 
knowledge  of  his  rights.    -        IB. 

55.  Where  two  bills  are  depending  in 
tho  same  court,  between  the  same 
parties,  upon  the  same  subjects  mat- 
ter, at  the  same  time,  and  various 
steps  are  taken  by  consent  in  both, 
the  court  under  circumstances  will 
infer,  that  it  was  the  intention  of 
parties  to  litigate  one  portion  of  their 
claim  under  one  bill,  and  another 
part  under  the  other,  and  not  treat 
a  decree  under  the  bill  which  covered 
the  whole  ground,  as  a  technical  bar 
to  the  other.  lb. 
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56.  The  general  rule  if,  that  a  court  of 
equity  is  not  to  be  resorted  to  for  re- 
dress where  full  and  complete  reme- 
dy may  be  obtained  at  law.  Rich- 
ardson vs.  Stillinger,         -        477 

57.  There  are  some  subjects  oyer  which 
courts  of  law  and  equity  exercise 
concurrent  power:  such  as  fraud  and 
matters  of  account.  lb. 

58.  Where  plain,  adequate  and  com- 
plete  remedy  may  be  had  at  law,  a 
court  of  equity  ought  not  to  be  re- 
sorted to.  -        -        -        -        lb. 

59.  If  the  personal  estate  of  a  deceased 
vendee  is  sufficient  to  discharge  the 
vendor's  equitable  lien  for  a  balance 
of  unpaid  purchase  money,  due  for 
land  sold,  the  real  estate  ought  not 
to  be  sold  for  that  purpose.  lb. 

60.  A  bill  in  equity  can  be  filed  to  en- 
force the  vendor's  lien,  only  when 
the  complainant  has  exhausted  his 
remedy  at  law,  or  where  he  avers 
such  facts  as  will  show,  that  he  can- 
not have  a  full,  complete  and  ade- 
quate remedy  at  law.  -        lb. 

61.  In  requiring  a  vendor  to  exhaust 
his  legal  remedies,  or  show  that  he 
has  none  before  proceeding  in  equity 
to  enforce  his  equitable  lien  for  the 
unpaid  balance  of  the  purchase  mo- 
ney, he  is  not  required  to  proceed  by 
ejectment  to  re-possess  himself  of 
the  land  sold ;  nor  by  way  of  attach- 
ment or  fieri  facias  to  seize  and  sell 
the  land  sold  by  him  in  the  hands  of 
the  vendee.  lb. 

63.  A  court  of  equity  never  requires  a 
complainant  to  do  a  nugatory  act, 
nor  an  act  which  may  impair  his 
equitable  rights.  -         -         lb. 

See  Evidence,  17, 18, 19, 20. 
Husband  and  wife,  4,  5. 
Land  office,  1. 
Practice  in  equity,  1. 
Surety,  8,  9. 

COUNTY. 
See  Territorial  divisions  of  the  State. 

COVENANT. 

1.  The  rule  is  well  settled,  that  where 
the  interest  of  the  parties  is  several, 
and  the  language  of  the  covenant  is 
joint,  the  right  of  action  founded  up- 
on it  is  several.  Where  the  interest 
is  joint,  the  action  must  be  joint, 
though  the  covenant  in  terms  ap- 
pears to  be  joint  and  several.  Slater 
vs.  McGraw,     -        -        -        265 

2.  The  breach  assigned  in  covenant 
should  be  within  the  terms  or  the  le- 


gal effect  of  the  instrument  declared 
on.    -  lb. 

3.  Where  M  gave  his  receipt  under  seal 
for  the  purchase  money  of  a  slave  for 
a  term  of  years,  sold  by  him ;  and  in 
the  same  instrument  stipulated  to 

S've  a  good  title  when  called  on;  and 
also  sealed  the  same  paper,  pre- 
fixing the  word  ••security"  to  his 
name.  This  was  held  not  to  be  the 
joint  covenant  of  both,  nor  the  joint 
and  several  covenant  of  each  to  con- 
vey a  good  title.  That  M  was  the 
principal,  and  D  the  surety;  the  title 
was  to  be  convoyed  by  M,  and  not  by 
D,  who  had  no  title.  lb. 

4.  Neither  was  this  a  joint  covenant 
that  M  should  convey,  nor  a  cove- 
nant to  deliver  the  negro.  •        lb. 

5.  The  covenant  in  this  case  to  convey 
the  title  was  the  covenant  of  M  a- 
lone ;  and  the  covenant  of  Da  sev- 
eral one  in  the  character  of  security, 
that  M  should  make  the  title  when 
called  on  for  that  purpose.  Jb. 

DEBTOR  AND  CREDITOR. 

1.  It  does  not  necessarily  follow  that 
one  who  advances  money  for  a  debt- 
or to  pay  his  creditor,  and  in  fact 
pays  the  money  to  the  creditor  for 
tho  debtor,  is  either  a  purchaser  of 
the  debt  or  a  mere  volunteer.  Upon 
the  fact  appearing,  that  the  debtor 
had  agreed  to  execute  a  mortgage  for 
his  security,  and  that  the  judgments 
against  him  should  be  assigned  by 
way  of  security  to  the  party  making 
the  advance,  he  would  be  considered 
as  an  agent  in  making  the  payment. 
Halt's  administrator  vs.Creswell,  36 

2.  A  mere  volunteer,  without  any  au- 
thority, undertaking  to  discharge  a 
debt,  does  not  succeed  to  the  rights 
of  the  party  whose  debt  he  so  dis- 
charges.   -        -        -        -        lb. 

DECLARATIONS. 

See  Evidence,  31,  32. 

DEED. 

1.  The  deed  of  an  insolvent  debtor  con- 
veying his  property  to  a  trustee  for 
the  benefit  of  creditors  underthe  usu. 
al  order  of  court,  acknowledged  be- 
fore the  clerk  of  the  county  court,  is 
not  properly  acknowledged.  Mac- 
kali  vs.  Farmers  Bank,      .        176 

DISTRIBUTION. 

See  Legacy. 
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DOWER. 

1.  Where  a  widow's  right  to  dower  is 
admitted,  she  is,  before  its  assign- 
ment, entitled  to  an  account  of  the 
rents  and  profits  of  the  land,  and  one. 
third  of  the  nett  amount  thereof,  as 
her  proportion.  Darnall  and  wife 
vs.  Hill,  et  al,  -        -        388 

2.  In  a  bill  for  a  widow's  proportion  of 
rents  and  profits  in  lien  of  dower,  her 
right  being  admitted,  no  allegation 
of  a  demand  for  an  assignment  of 
dower  is  necessary.  The  heir  in  pos- 
session is  answerable  for  damages 
from  the  death  ot  the  husband,  even 
without  demand,  unless  he  plead 
tout  temp  prist;  and  even  then,  he 
is  liable  from  the  date  of  the  subpoe- 
na against  him.  -        -        lb. 

3.  Upon  a  bill  by  husband  and  wife, 
claiming  a  portion  of  rents  and  pro- 
fits, as  damages  for  the  detention  of 
her  dower  or  in  lieu  of  dower,  the 
defendants,  the  heirs  of  the  first  hus- 
band, cannot  set  off  a  demand  which 
they  may  have  against  the  second 
husband,  for  the  use  and  occupation 
of  the  land  during  their  minority. 
The  two  claims  are  not  due  in  the 
same  right;  and  that  for  damages 
would  survive  to  the  wife.  -        lb. 

4.  Where  the  proof  shews  that  the 
defendants  were  in  possession  of 
land  as  heirs  at  law,  the  legal  pre. 
sumption  would  be,  that  such  pos- 
session continued  until  the  contrary 
was  shown.        -  lb. 

EJECTMENT. 

D,  on  the  6th  February,  1822,  execut- 
ed a  mortgage  of  a  tract  of  land  to 
M ,  to  secure  a  debt  due  him.  On 
the  12th  March,  1821,  T  recovered 
a  judgment  at  law  in  the  county 
where  the  land  lay,  against  D  ;  but 
not  having  sued  out  execution  with- 
in a  year  and  a  day,  on  the  21st  Feb- 
ruary, 1823,  issued  a  scire  facias  to 
revive  his  judgment.  On  the  9th 
March,  1824,  obtained  a  fiat  and  a 
fieri  facias  on  the  6th  April,  follow- 
ing. Under  this  writ,  the  mortgaged 
premises  were  levied  on,  and  sold. 
Held, — that  the  mortgagee  could 
not  maintain  ejectment  against  the 
purchaser.   Murphy  vs.  Cord,     182 

2.  As  against  a  mortgage,  executed 
within  a  year  and  a  day  after  the 
rendition  of  a  judgment  at  law,  the 
lien  of  a  judgment  will  prevail,  tho' 
the  plaintiff  has  occasion  from  lapse 
of  time  to  revive  his  judgment  before 
he  can  sue  out  execution .    -         lb. 


3.  A  levy  upon  "part  of  a  tract  of  land 
called  P,  containing,  Etc.,  more  or 
less,  which  is  now  in  the  possession 
of  D,"  under  a  fieri  facias  against  D, 
is  sufficient  to  identify  the  proper- 
ty  lb. 

4.  Upon  a  scire  facias  to  revive  a  judg- 
ment against  the  original  defendant, 
the  alienees  of  his  land  after  the  judg- 
ment within  a  year  and  a  day,  need 
not  be  made  parties,  for  the  purpose 
of  enabling  the  plaintiff  to  levy  upon 
such  lands,  under  his  revived  judg- 
ment lb. 

5.  The  failure  to  recite  the  judgment 
accurately  in  the  writ  ofjLfa.,  does 
not  render  the  process  void.  Miles 
vs.  Knott,         ...        442 

6.  It  is  erroneous  process,  but  such  an 
error  does  not  affect  the  title  of  a 
purchaser  acquired  under  it.        lb. 

7.  Whether  a  title  would  pass  to  a  pur. 
chaser  under  an  execution  issued 
upon  a  supersedeas  judgment,  more 
than  three  years  after  its  dale,  de- 
pends upon  the  question  whether  the 
writ  was  void  or  voidable.  If  void,  no 
title  could  pass.  If  voidable,  the  pur- 
chaser  acquires  a  title.  Such  pro- 
cess is  only  voidable,  lb. 

8.  The  question  of  irregularity  in  the 
issuing  of  a  writ  of  execution  can 
never  be  discussed  collaterally  in 
another  suit.  lb. 

9.  In  an  action  of  ejectment  against 
the  defendant  in  a  judgment,  whose 
land  had  been  levied  upon  and  sold 
to  pay  his  dobt,  by  the  purchaser 
thereof,  he  is  not  called  upon  to  show 
title  out  of  the  State.  All  that  is  re- 
quired on  the  part  of  the  plaintiff  is 
the  production  of  the  judgment  a- 
gainst  the  defendant,  the  fieri  facias, 
and  proof  of  the  sale  of  the  land  to 
the  plaintiff.  lb. 

10.  Declarations  to  affect  a  sale  mads 
by  a  deputy  sheriff,  on  the  ground 
that  they  are  a  part  of  res  gestes, 
must  appear  to  have  been  made  at 
the  time  of  the  sale.  -         -         lb. 

1 1 .  Declarations  of  a  deputy  sheriff,  at 
the  time  he  made  a  sale  of  land  under 
a  fi.  fa.,  are  inadmissible  in  an  ac- 
tion of  ejectment  for  the  land,  to  con- 
tradict the  return  of  the  sheriff  and 
thus  show  that  a  tract  returned  as 
sold  by  one  name,  was  in  fact  sold 
by  another  name.       -        -        lb. 

12.  A  verdict  in  ejectment  which  calls 
to  run  from  one  fixed  object  to  ano- 
ther, with  the  meanders  of  a  stream, 
not  located  upon  the  plots,  is  so  en- 
tirely uncertain,  whether  it  is  within 
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the  lines  of  the  tract  claimed  and  de- 
fended or  not,  that  no  judgment 
could  be  entered  upon  it,  nor  writ  of 
possession  executed  under  it.  It  may 
therefore  be  set  aside  upon  a  motion 
in  arrest,  and  a  ventre  de  novo  a. 
warded.     -  lb. 

See  Evidence,  23. 
Land  office. 

EVIDENCE. 

1.  The  declarations  of  the  assignee  of 
a  bond  of  conveyance,  made  while 
it  was  in  his  possession,  and  while 
he  was  the  holder  thereof,  are  evi- 
dence against  a  subsequent  assignee 
of  the  same  bond,  who  claimed  title 
under  the  person  who  made  such  de- 
clarations.   Clary  dm.  Grimes,     31 

3.  The  evidence  taken  under  an  ex 
parte  commission,  is  not  admissible 
against  a  defendant,  who  is  brought 
into  the  camse  by  an  amendment 
made  in  the  plaintiff's  bill,  after  the 
commission  had  issued.      -        lb. 

3.  Upon  a  bill  filed  to  sell  real  estate 
for  the  payment  of  debts,  upon  the 
ground  of  insufficiency  of  the  per. 
sonal  estate  of  the  deceased  to  sat- 
isfy them,  the  acknowledgment  of 
the  heir  at  law  and  devisee  of  the 
debtor,  that  Mit  was  a  debt  he  would 
have,  and  intended  to  pay,"  is  suffi- 
cient to  remove  the  bar  of  the  sta- 
tute. Halt*  administrator  ve.Cre*. 
well,  ....        36 

4.  By  the  act  of  1795,  chap.  56,  sec.  1, 
an  attaching  creditor,  at  the  time  of 
making  the  preliminary  proof  of  his 
claim,  in  order  to  procure  a  warrant 
for  an  attachment,  is  required  to  pro . 
duce  the  "bond  or  bonds,  bill  or  bills, 
"protested  bill  or  bills  of  exchange, 
"promissory  noto  or  notes,  or  other 
••instrument  of  writing,  account  or 
"accounts  by  which  the  said  debtor 
•♦is  so  indebted.  Held,— it  was  not 
intended  that  the  creditor  should  be 
bound  to  produce  before  the  judge  or 
justice,flZZthewrittenevidencewhich 
may  be  in  his  possession,  and  which 
might  be  used  before  a  jury  to  estab- 
lish the  debt,  and  entitle  him  to  a 
condemnation  of  the  property  at- 
tached.   Dawoonv*.  Brown,        53 

5.  In  such  an  action  against  an  en- 
dorser, it  would  be  sufficient  to  pro. 
duce  the  note  endorsed  by  him     lb. 

6.  So  in  an  action  upon  an  agreement 
containing  dependent  covenants,  the 
production  of  the  agreement  would 
suffice.  lb. 


7.  So  for  the  recovery  of  an  open  ac- 
count, or  for  matters  and  things  pro- 
perly chargeable  in  account,  though 
the  creditor  has  written  orders  for 
each  item,  he  need  not  produce 
them,  nor  more  than  his  account,  to 
the  justice.        --./&• 

6.  The  act  does  not  require  the  pro- 
duction of  the  testimony  qua  testi- 
mony, but  of  the  cause  of  action. 
The  account,  bill,  bond,  &c.,  on 
which  a  declaration  would  be  fram- 
ed, and  by  which  the  debtor  is  so 
indebted.    ----/&, 

9.  The  creditor  in  making  his  prelim- 
inary proof,  for  the  notes  of  his  debt, 
or,  ia  bound  to  produce  them ;  but 
where  his  claim  arises  upon  the  draft 
of  his  debtor  on  him,  paid,  the  drafts 
are  but  testimony,  and  need  not  be 
produced  at  that  time.        -        lb. 

19.  In  an  action  brought  upon  an  ad- 
ministration bond,  for  the  use  of  8, 
who  claimed  as  the  assignee  of  the 
obligee  of  the  intestate,  it  is  neces- 
sary to  prove  the  assignment  of  the 
bond  to  the  equitable  plaintiff,  but  an 
objection  to  the  admissibility  of  the 
bond  in  evidence,  does  not  raise  any 
question  about  its  assignment ;  for 
the  bond  may  be  proved  as  a  part  of 
the  chain  of  evidence  without  proof 
of  the  assignment,  and  if  no  such 
proof  was  eventually  offered,  the  pro- 
per objection  would  be  to  the  plain, 
tiff's  right  to  recover.  Burgess  vo. 
The  State,  64 

11.  The  Chancery  Court  for  attaining 
justice,  where  the  record  furnishes 
noother  meansof  arriving  with  more 
certainty  at  the  truth,  will  average 
testimony  of  values;  but  this  rule  has 
exceptions,  and  is  not  of  universal 
application.   Hatton  ve.  Weems,  83 

13.  The  opinions  of  persons  accustom- 
ed to  furnish  boarding  and  lodging, 
is  of  more  value  than  opinions  esti- 
mating the  value  of  such  services 
without  actual  experience ;  neither, 
however,  is  conclusive,  but  the  court 
will  consider  the  relation  of  the  par- 
ties, and  other  circumstances,  as  be- 
tween trustee  and  c.  q.  t     -        /I. 

13.  The  defendant  who  pleads  a  dis- 
charge under  the  insolvent  laws,  up. 
on  an  issue  joined  of  nul  tiel  record 
replied  by  the  plaintiff  in  the  action, 
must  produce  before  the  court  all  the 
proceedings  in  the  matter  of  his  pe- 
tition for  such  relief,  and  show  their 
conformity  to  the  acts  of  Assembly 


65 
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in   such   case  made*    Mackaii  vs. 
Farmers  Bank,  -         -         176 

14.  The  docket  entries  made  by  the 
clerks  of  the  county  courts  in  such 
cases,  are  not  equivalent  to  a  record 
of  the  proceedings.     -        .        lb. 

15.  Where  a  judgment  is  confessed  and 
accepted  subject  to  the  defendant's 
discharge  under  the  insolvent  laws, 
it  is  not  such  an  admission  of  his 
final  discharge,  as  to  constitute  suf- 
ficient evidence  of  the  affirmative  of 
an  issue  upon  the  plea  of  nul  tiel  re- 
cord of  a  discharge,  joined  in  a  scire 
facias  to  revive  the  judgment.    J& 

16.  Where  a  married  woman,  who  has 
a  separate  estate  during  coverture, 
was  furnished  with  articles  suitable 
to  her  condition  in  life,  for  the  use 
of  the  house  in  which  she  dwelt  with 
her  husband  and  family,  and  both 
before  and  after  the  decease  of  her 
husband,  who  was  insolvent,  prom- 
ised to  pay  for  them  generally,  and 
also  as  soon  as  she  received  her  divi- 
dends  from  a  specified  portion  of  her 
estate,  in  an  action  at  law,  brought 
by  the  vendor  after  the  husband's 
death,  to  recover  the  value  of  the  ar- 
ticles so  furnished,  against  the  wife, 
the  survivor,  the  court  will  not  in- 
struct the  jury,  that  there  was  no  ev- 
idence that  the  private  and  separate 
estate  of  the  defendant  was  ever 
pledged  originally  for  the  payment  of 
the  plaintiff's  claim ;  nor,  that  there 
was  no  evidence  that  the  goods  were 
furnished  at  the  request,  or  upon  the 
promise  of  the  defendant.  Gray  vs. 
Crook,  236 

17.  Neither  will  the  court  in  such  case 
instruct  the  jury  that  the  proper  ju- 
risdiction over  the  claim  of  the  plain, 
tiff  (if  any  existed,)  was  vested  in  a 
court  of  equity.  -         -         lb. 

18.  Where  it  is  necessary  to  determine 
the  value  of  the  hire  of  negroes,  by 
an  average  of  opinions,  the  estimates 
of  those  who  did  not  know  the  ne- 
groes, ought  not  to  be  mixed  up  with, 
and  allowed  equal  weight  and  influ- 
ence with  the  valuations  of  those 
who  did  know  them,  and  who  testL 
tied  from  such  their  personal  know- 
ledge.   Let  o«.  Pindle  an d  wife,  288 

19.  In  making  such  estimates,  proper 
allowances  ought  also  to  be  made  for 
the  expense  of  maintaining  and  clo- 
thing the  whole,  as  well  those  inca- 
pable of  labor,  as  those  able  to  work ; 
and  the  hire  of  those  killed  by  acci- 
dent, ought  not  to  be  carried  further 
than  the  day  of  the  death.  -        lb. 


80.  Evidence  by  an  under  eferi  em- 
ployed in  the  office  of  a  clerk  of  the 
county  court,  that  he  had  made  a 
careful  examination  for  a  trustee's 
bond,  of  all  the  papers  connected 
with  the  cause  in  which  the  bond  had 
been  given,  and  of  all  the  other  equi- 
ty cases  in  the  office  since,  for  the 
original  bond,  and  could  not  find  it, 
and  did  not  know  where  it  was  to  be 
found,  and  that  every  bundle  of  pa- 
pers  m  the  office,  and  every  part  of 
the  office,  where  he  thought  there 
was  a  possibility  of  finding  it,  he  had 
also  examined,  and  that  he  verily  be- 
lieves it  to  be  lost,  with  proof  that  the 
bond  onee  existed,  is  sufficient  proof 
of  its  loss  to  warrant  the  interposi- 
tion of  a  court  of  equity  as  far  as  that 
fact  would  give  it  jurisdiction,  but 
the  loss  of  the  bond  was  not  material 
in  this  cause.  Brooks  vs.  Brooke* 
Belt  and  Hodgkin,    -        -        307 

9 1 .  The  record  of  a  decree  of  a  court  of 
equity  for  the  sale  of  land,  in  which 
infants  are  concerned,  upon  the  alle- 
gation that  it  was  not  susceptible  of 
division  between  thorn  and  the  other 
parties  interested  therein,  is  admis- 
sible as  evidence  in  another  action, 
as  a  link  in  a  chain  of  title  in  behalf 
of  a  purchaser  under  the  decree,  al- 
though no  testimony  was  taken  in 
the  cause  in  which  it  was  pronounc- 
ed, nor  other  proof  than  the  an- 
swers of  the  infants  by  guardian  ad- 
mitting the  facts  of  the  bill.  Houss 
vs.  Wiles,  .-.        338 

23.  G  was  the  deputy  sheriff  of  S,  and 
gave  bond  with  B  as  his  surety,  both 
were  sued  to  judgment ;  after  this  G 
with  J,  as  his  surety,  gave  an  in- 
junction bond,  and  procured  an  in- 
junction to  stay  proceedings  upon 
the  judgment  against  him.  His  bill 
was  finally  dismissed.  In  an  action 
upon  the  injunction  bond  entered  tor 
the  use  of  B  against  J,  the  surety, 
who  pleaded  that  G  had  prosecuted 
his  injunction  with  effect,  and  per- 
formed all  he  was  bound  to  do  by 
the  condition  of  that  bond ;  it  ap- 
peared that  B,  the  equitable  plain- 
tiff, had  paid  off  the  judgment  a- 
gainst  him,  part  before  and  part  af- 
ter the  commencement  of  the  action 
against  J,  Help, — that  under  the 
state  of  the  pleadings,  the  defendant 
J  could  not  give  in  evidence  the 
payment  by  B,  made  after  the  com- 
mencement of  this  action,  and  that 
B,  by  virtue  of  bis  payment  of  the 
original  judgment  against  him,  was 
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t*dt  entitled  to  an  assignment  from 
£  -of  the  injunction  bond,  so  an  to 
onable  him  to  proceed  against  J. — 
The  principles  of  contribution  be- 
tween co-sureties  do  not  apply  to 
such  a  case.  Semmes  use  of  Baden 
vs.  Naylor,        -        -        -        358 

93.  Where  a  witness  is  excepted  to  in 
the  Court  of  Chancery,  ns  incompe- 
tent, on  the  ground  of  interest — as 
being  a  defendant  to  the  bill,  and  as 
the  legal  plaintiff  in  an  action  at  law 
sought  to  be  enjoined,  the  court  will 
consider  the  admissibility  of  the  wit. 
tiess  under  the  circumstances,  and 
not  the  sufficiency  ef  the  objections 
assigned.  Gardiner  and  Bowling  vs. 
Hardey  and  Simms,     -  365 

94.  How  far  can  the  answer  of  a  co- 
defendant,  the  legal  plaintiff  in  an 
action  sought  to  be  enjoined,  but 
who  has  no  interest  in  the  contro- 
versy, responsive  to  the  bill,  be  reli- 
ed on  as  evidence  for  the  other  de- 
fendant, the  real  party  in  interest. 
Qe lb. 

95.  Where  a  defendant  answers  the 
interrogative  part  of  a  bill,  fully  and 
distinctly,  as  put  to  him,  and  then 
proceeds  to  allegro  a  variety  of  facts, 
not  enquired  of  the  bill,  nor  of  which 
he  had  been  interrogated,  to  do  a- 
way  the  effect  of  his  previous  an- 
swer, such  facts  constitute  matters 
of  avoidance.       ...      76. 

9€.  Facts  in  an  answer  not  responsive 
to  the  bill,  nor  sustained  by  proof,  at 
the  final  hearing  of  the  cause  are  en. 
titled  to  no  consideration.  lb. 

97.  When  a  defendant,  executrix,  at 
law  had  confessed  jadgment,  and 
sought  to  set  it  aside  in  equity,  for 
the  purpose  of  obtaining  a  new  tri- 
al, on  the  ground  of  subsequent  dis- 
covery of  a  receipt  for  the  money 
claimed,  the  denial  on  oath  of  all 
previous  knowledge  of  the  existence 
of  the  receipt,  and  statement  of  the 
time  and  manner  of  its  discovery  by 
the  complainant  in  her  bill  for  re* 
lief,  she  being  the  custodiary  of  the 
papers  of  her  testator,  must,  in  the 
absence  of  all  proof  impeaching  its 
verity,  be  received  by  the  court  as 
evidence,  and  weighed  in  connexion 
with  the  other  facts  in  the  cause.  lb. 

98.  Where  the  proof  shews  that  the 
defendants  were  in  possession  of 
land  as  heirs  at  law,  the  legal  pre. 
sumption  would  be,  that  such  pos- 
session continued  until  the  contrary 
was  shown.  DarnaU  and  wife  vs. 
NUUetal        ...        388 


29.  The  mlsrecltal  in  the  writ  of  fieri 
facias  of  the  judgment,  on  which  it 
is  founded,  does  not  render  it  inad- 
missible as  evidence  for  the  party 
who  purchased  under  it.  Miles  vs. 
Knott,  -      442 

30.  The  copy  of  an  account  of  the  de- 
fendant, passed  against  a  deceased 
person,  certified  by  the  register  of 
wills,  under  his  seal  of  office,  is  not 
evidence  against  him  to  establish 
the  facts  set  out  upon  tho  face  of 
such  account.  The  law  does  not 
authorise  such  vouchers  to  be  recor- 
ded, nor  are  they  left  in  the  custody 
of  the  register.     -        -        -lb. 

31.  Declarations  to  affect  a  sale  made 
by  a  deputy  sheriff,  on  the  ground 
that  they  are  a  part  of  res  gestae, 
must  appear  to  have  been  made  at 
the  time  of  the  sale.  lb. 

32.  Declarations  of  a  deputy  sheriff,  at 
the  time  he  made  a  sale  of  land  under 
a  fi.  fa.,  are  inadmissible  in  an  ac- 
tion of  ejectment  for  the  land,  to  con- 
tradict the  return  of  the  sheriff,  and 
thus  show  that  a  tract  returned  as 
sold  by  one  name,  was  in  fact  sold 
by  another  name.       -        -        lb* 

33.  W  here  a  cause  had  been  referred  to 
arbitrators,  with  power  to  decide  all 
matters  in  controversy  between  the 
plaintiff  and  defendant,  and  the  ar- 
bitrators had  returned  an  award,  sub- 
ject to  no  exception  upon  the  face 
of  it,  upon  a  motion  to  set  the  award 
aside,  the  court  will  not  receive  pa- 
rol proof  to  control  or  alter  the  terms 
of  the  submission,  nor  the  depositions 
of  the  arbitrators  to  show  the  charac 
ter  of  the  items  of  which  the  award 
was  composed,  or  that  they  had  de- 
cided upon  a  matter  before  the  refer- 
ence finally  adjudicated,  and  so  not 
within  the  submission.  State,  use, 
£ c,  vs.  Stewart  and  Gross,        456 

See  Nuncupative  wills,  2,  3, 7,  8, 9. 
Trusts,  4,  5. 

EXECUTION. 

1.  A  levy  upon  "part  of  a  tract  of  land 
called  P,  containing,  &c.,  more  or 
less,  which  is  now  in  the  possession 
of  D,"  under  a  fieri  facias  against  D, 
is  sufficient  to  identify  the  proper- 
ty.   Murphy  vs.  Cord,        -        182 

2  The  misrecital  in  the  writ  of  fieri 
facias  of  the  judgment,  on  which  it 
is  founded,  does  not  render  it  inad- 
missible as  evidence  for  the  party 
who  purchased  under  it*  Miles  vs. 
Knott,      .--.        442 
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3.  The  failure  to  recite  the  judgment 
accurately  in  the  writ  of  fi.  fa.t  does 
not  render  the  process  void.        lb. 

4.  It  ii  erroneous  process,  but  such  an 
error  does  not  affect  the  title  of  a 
purchaser  acquired  under  it.        lb. 

5.  The  act  of  1778*  chap.  21,  sec.  7, 
gives  plain tif&  a  year  after  a  stay  en. 
tered  on  the  docket  to  issue  execu- 

-  tion.  lb. 

6.  The  act  of  1823,  chap.  194,  gives 
three  years  from  the  date  of  the  judg. 
ment,  and  not  from  the  expiration  of 
the  stay,  to  issue  execution.        lb. 

7.  If  there  be  no  stay  on  a  judgment, 
or  a  stay  not  exceeding  two  years, 
execution  must  be  taken  out  within 
three  years  from  the  date  of  the  judg. 
ment.  If  the  stay  be  for  three  years, 
or  a  longer  period  than  three  years, 
the  execution  maybe  taken  out  with, 
in  a  year  from  the  expiration  of  such 
stay,  according  to  the  act  of  1778, 
chap.  21.  lb. 

8.  So  far  as  the  right  to  issue  execution 
is  concerned,  the  judgment  of  super, 
■edeas  dates  from  the  day  of  its  con- 
fession, and  not  from  the  day  of  its 
being  filed.  lb. 

9.  No  execution  can  rightfully  issue 
on  a  supersedeas  judgment  after 
three  years  from  its  date,  without  a 
&cire  facia*  to  revive  it.      -        lb. 

10.  Whether  a  title  would  pass  to  a 
purchaser  under  an  execution  issued 
upon  a  supersedeas  Judgment,  more 
than  three  years  after  its  date,  de- 
pends upon  the  question  whether  the 
writ  was  void  or  voidable.  If  void,  no 
title  could  pass.  If  voidable,  the  pur. 
chaser  acquires  a  title.  Such  pro- 
cess is  only  voidable,  .        -        lb. 

11.  The  question  of  irregularity  in  the 
issuing  of  a  writ  of  execution  can 
never  be  discussed  collaterally  in 
another  suit.  lb. 

12.  A  sale  by  a  vendor  of  the  land  sold 
to  his  vendee  by  execution,  would  be 
subject  to  all  judgments,  liens  and 
outstanding  equities,  existing  ante, 
rior  to  the  date  ot  the  judgment  a- 
gainst  such  vendee,  and  upon  which 
the  execution  issued.  Richardson 
vs.  Stillinger,  -        -        .        477 

See  Nuncupative  wills,  5. 
Orphans  court. 

EXECUTORS    AND    ADMINIS- 
TRATORS. 

1.  They  in  many  cases  sufficiently  rep. 
resent  creditors,  legatees,  or  distri- 
butees, for  whom  thev  are  trustees. 
Lucas,  et  al,  vs.  McBlair,  et  al.      1 


2.  By  the  act  of  1798,  chap.  101,  the 
right  of  a  surviving  husband  to  sue 
the  personal  estate  of  his  deceased 
wife  is  conferred,  just  as  if  he  had 
administered  upon  the  estate.  Hat- 
ton  »t.  Weerns,  83 

2.  When  the  assets  are  in  Maryland, 
the  right  to  sue  exists,  though  the 
wife  may  have  died  in  another 
State,  lb. 

4.  Marriage  and  Issue  born  alive,  enti- 
tle a  surviving  husband  to  recover 
the  personal  property,  and  the  rent* 
and  profits  of  the  lands  of  a  deceased 
wife 16. 

5.  Where  an  executor  interposes  no 
improper  obstacles  to  the  ascertain- 
ment of  the  right  to  property,  found 
in  the  possession  of  his  testator,  the 
costs  are  properly  chargeable  on  the* 
fund ;  but  if,  in  the  progress  of  a 
cause,  he  changes  his  conduct, 
and  offers  untenable  and  vexatious) 
grounds  of  defence,  equity  may  a. 
ward  costs  against  him  upon  the  fi- 
nal  decree.  Lee  vs.  Pindle  and  wife, 
etal.        -        -        .        -        288 

6.  Where  the  circumstances  are  sucb 
as  to  induce  an  executrix,  desirous  of 
acting  in  good  faith,  to  confess  a 
judgment  against  her  deceased  has. 
band's  estate,  the  subsequent  discov- 
ery by  her  of  a  receipt  for  the  money 
claimed,  of  which  she  was  utterly 
ignorant  previously,  will  enable  her 
to  apply  successfully  to  a  court  of  e- 
qniiy  for  a  new  trial  at  law,  where 
the  defence  may  be  investigated. 
Gardiner  and  Bowling  vs.  Hardey 
and  Simms,  it. 

7.  One  administrator,  in  no  wise  as- 
senting thereto,  is  not  liable  for  the 
consequences  of  the  negligence  or 
misconduct  of  a  co.admiuistrator.ifr. 

6.  Where  executors  were  sued  in  a 
joint  writ,  but  from  a  failure  to  ar- 
rest one  of  them,  judgments  were 
rendered  against  them  at  different 
terms,  and  one  of  them  subsequent, 
ly  obtained  a  decree  in  equity  for  a 
new  trial,  that  court  must,  to  accom- 
plish its  own  purposes,  direct  both 
judgments  to  be  stricken  out.      lb. 

9.  The  act  of  1798,  eh.  101,  sub  cb.  2, 
sec.  9,  gives  the  orphans  court  juris, 
diction  to  decide  a  caveat  to  a  will  or 
codicil  respecting  personal  property, 
or  appointing  an  executor ;  the  11th 
section  authorises  either  party,  ag- 
grieved by  its  decision  in  such  cases, 
to  appeal,  declares,  that  such  appeal 
shall  stay  further  proceedings,  and 
that  the  decree  of  the  Court  appeal- 
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principle  above  stated. 
vs,  Mc Blair,  et  al. 


ed  to,  shall  be  final  and  concluaive ; 

and  the  19th  section  of  the  15th  snb 

chap,  of  that  act,  does  not  warrant 

the  grantinglettera  of  administration  *  ***■  VD- 

in  chief,  pending  an  appeal  from  a  See  Court  of  Chancery,  12,  13. 

decree  overruling  a  caveat  to  a  will.  Jurisdiction,  4. 

Offutt  and  Clagett  vs.  Oott,      385  Land  office.  1. 


Lucas,  et  al. 


FIERI  FACIAS. 
See  Execution. 

FINES  AND  FORFEITURES. 

1*  The  proviso  in  the  5th  section  of  the 
act  of  1835,  chap.  395,  "that  if  the 
said  Baltimore  and  Ohio  Rail  Road 
Company  shall  not  locate  the  said 
road  in  the  manner  provided  for  in 
this  act,  then  and  in  that  case  they 
shall  forfeit  one  million  of  dollars  to 
the  State  of  Maryland,  for  the  use 
of  Washington  county,"  though  as- 
sented to  by  the  Company,  does  not 
constitute  a  case  of  contract,  but  a 
case  of  penalty,  subject  as  to  its  en- 
forcement to  the  will  and  pleasure 
of  the  Legislature.  State,  use  of  W. 
County,  vs.  B.  £  O.  R.  R.  Co.  399 

3,  By  the  act  of  1838,  chap.  392,  sec 
3,  every  deposit©  of  money  as  a  wa- 
ger or  bet  upon  elections.is  forfeited, 
and  to  be  paid  over  to  the  levy  court 
or  county  commissioners  of  the  coun- 
ty. The  forfeiture  attaches  to  the 
posito  the  moment  it  is  made,  and 
the  courts  or  commissioners  may  re- 
cover the  same  in  their  own  names. 
Doyle  vs.  Com.missioners  of  Balti- 
more County,      -        -        -      484 

3.  This  being  the  public  law  of  the 
land,  a  knowledge  of  it  is  imputed 
to  every  person  in  whose  hands  such 
a  deposite  is  made.       -        -      lb. 

4.  No  notice  or  warning  is  necessary 
to  prevent  the  payment  of  the  depo- 
site to  the  parties  to  the  bet.  If  such 
payment  be  made,  it  is  at  the  risk  of 
the  person  making  it.         -        lb. 

See  Certiorari. 
Gaming. 
Indictment,  5. 

FRANCHISE. 

1.  A  statute  privilege,  in  possession, 
of  an  exclusive  character,  not  ad. 
mitting  of  an  injurious  competition, 
may  in  its  use  and  enjoyment  be  pro- 
tected by  injunction,  equally  essen- 
tial in  such  cases  to  prevent  ruinous 
litigation,  as  fraud  and  evasion  of 
the  right.  A  franchise  to  propose  a 
scheme  of  a  lottery  and  sell  tickets 
for  a  particular  object,  is  so  far  of  an 
exclusive  nature,  as  to  be  within  the 


GAMING. 

1.  By  the  act  of  1838,  chap.  392,  sec. 
3,  every  deposite  of  money  as  a  wa- 
ger or  bet  upon  elections,  is  forfeited, 
and  to  be  paid  over  to  the  levy  court 
or  county  commissioners  of  the  coon, 
ty.  The  forfeiture  attaches  to  the 
deposite  the  moment  it  is  made,  and 
the  courts  or  commissioners  may  re. 
cover  the  same  in  thoir  own  names 
Doyle  vs.  Commissioner*  of  Balti- 
more County,    ...        484 

2.  This  being  the  public  law  of  the 
land,  a  knowledge  of  it  is  imputed  to 
every  person  in  whose  hands  such  a 
deposite  is  made.        -        -        lb. 

3.  No  notice  or  warning  is  necessary 
to  prevent  the  payment  of  the  depo- 
site to  the  parties  to  the  hot.  If  such 
payment  be  made,  it  is  at  the  risk  of 
the  person  making  it.         -         lb. 

4.  The  deposite  of  a  note  of  the  Bank 
of  Virginia,  as  a  wager  or  bet,  is  a 
deposite  of  money  within  the  act  of 
1838.  chap. 392.         -        -        lb. 

5.  In  an  action  to  recover  the  forfeit- 
ure of  the  deposite  under  the  act  of 
1838,  the  jury  may  award  damages 
equal  to  the  value  of  the  money  for. 
feited.  -  -  -      lb. 

6.  It  is  not  essential  to  a  recovery  un- 
der the  act  of  1838,  that  both  parties 
to  the  bet  should  deposite  money. 
If  either  make  such  a  deposite  it  is 
forfeited,  though  the  deposite  of  the 
other  may  not  be  forfeitable.       /&. 

See  Indictment,  3,  4. 

GUARDIAN  AND  WARD. 

1.  A  guardian  cannot  incroach  on  the 
capital  of  his  ward's  estate  without 
the  order  of  the  orphans  court,  nor 
can  the  real  estate  of  the  ward  be  di- 
minished, but  by  the  approbation  of 
the  Court  of  Chancery.  Hatton  vs. 
Weetns*  •  83 

2.  A  written  will,  by  the  statute  12 
Car.  2,  chap.  24,  is  indispensible  to 
the  appointment  of  a  testamentary 
guardian.  Dorsey  vs.  Sheppard,  192 

HUSBAND  AND  WIFE. 
1.  By  the  act  of  1798,  chap.  101,  the 
right  of  a  surviving  husband  to  sue 
tor  the  personal  estate  of  his  deeeas- 
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•d  wife  u  conferred,  jatt  at  if  he  had 
administered  upon  her  estate.  Hat- 
ton  vs.  Weems,  83 

2.  When  the  assets  are  in  Maryland, 
the  right  to  sue  exists,  though  the 
wife  may  hare  died  in  another 
State.  lb. 

3.  Marriage  and  issue  born  alive,  en. 
title  a  surviving  husband  to  recover 
the  personal  property,  and  the  rents 
and  profits  of  the  lands  of  a  deceased 
wife lb. 

4.  Where  a  married  woman,  who  has  a 
separate  estate  daring  coverture,  was 
furnished  with  articles  suitable  to 
her  condition  in  life,  for  the  use  of 
the  house  in  which  she  dwelt  with 
her  husband  and  family,  and  both 
before  and  after  the  decease  of  her 
husband,  who  was  insolvent,  prom- 
ised to  pay  for  them  generally,  and 
also  as  soon  as  she  received  her  div- 
idends from  a  specified  portion  of  her 
estate,  in  an  action  at  law,  brought 
by  the  vendor  after  the  husband's 
death,  to  recover  the  value  of  arti- 
cles so  furnished,  agiinst  the  wife, 
the  survivor,  the  court  will  not  in- 
struct the  jury,  that  there  was  no  ev- 
idence that  the  private  and  separate 
estate  of  the  defendant  was  ever 
pledged  orignally  for  the  payment  of 
the  plaintiff*  claim ;  nor,  that  there 
was  no  evidence  that  the  goods  were 
furnished  at  the  request,  or  upon  the 
promise  of  the  defendant.  Gray  vs. 
Crook,  236 

5.  Neither  will  the  court  in  such  case 
instruct  the  jury  that  the  proper  ju- 
risdiction over  the  claim  of  the  plain- 
tiff (if  any  existed,)  was  vested  in  a 
court  of  equity.  -        -         lb. 

6.  Where  the  legatee  of  personal  pro- 
perty dies  before,  and  his  widow  sur- 
vives, the  testator,  she  is  entitled  to 
the  same  proportion  of  it,  as  if  her 
husband  had  also  survived  him,  and 
died  intestate,  as  where  there  are 
children,  to  one-third  part.  Harris 
vs.  Harris,  -  -  474 

See  Dower,  3. 

INCUMBRANCERS. 
1.  Where  mortgaged  premises  are  de- 
creed to  be  sold,  prior  incumbrancers 
not  parties  to  the  bill,  nor  before  the 
court,  are  not  bound  to  seek  payment 
of  their  claims  out  of  the  proceeds  of 
•ale  in  the  hands  of  the  trustee  to 
make  the  sale,  and  if  not  paid  off, 
may  prosecute  their  liens  upon  the 
lands  sold,  after  the  conveyance  to 
the  purchaser,  notwithstanding  he 


had  paid  the  whole  purchase  money, 
and  the  land  had  been  sold  to  him  by 
the  trustee  free  from  all  incumbran- 
ces. Brooks  vs.  Brooke,  Belt  and 
Hodgkin,  -  .  306 

INDEMNITY. 

See  Bond,  1,  2. 
Contract,  1. 


INDICTMENT. 

1.  Where  the  enacting  clause  of  a  pe- 
nal act  contains  an  exception,  it  is 
not  indispensable  that  an  indictment 
framed  under  it  should  set  forth  an 
express  negation  of  it.  State  vs. 
Price,  260 

2.  Where  tho  charge  preferred  ex  na- 
tura  ret.  as  conclusively  imports  a 
negation  of  the  exception,  as  if  such 
negative  had  been  in  express  terms, 
no  rule  of  construction  requires 
more.        .  .  -  76. 

3.  Where  exceptions  are  in  the  enact- 
ing part  of  a  law,  it  must  appear  in 
the  charge,  that  the  defendant  does 
not  fall  within  any  of  them.  A  case 
must  be  averred  which  brings  the- 
defendant  within  tha  act.  That  a 
faro  table  is  not  a  billiard  table,  is  a 
fact  of  such  notoriety  as  to  be  with- 
in the  knowledge  of  the  community 
at  large ;  and  hence  there  is  no  pre- 
sumption of  law  or  fact  which  will 
prevent  the  court  from  judicially 
knowing  what  a  faro  table  is.     lb. 

4.  If  a  billiard  table,  which  is  excepted 
from  the  penalties  of  the  act,  were 
in  fact  used  as  a  faro  table,  ipso  facto-, 
it  would  lose  the  immunity  confer- 
red upon  it.  lb. 

5.  No  penalty  incurred  during  the  con- 
tinuance of  a  law  can  be  enforced 
after  its  expiration  or  repeal,  without 
a  saving  clause  or  special  provision 
to  that  effect.  State,  use  of  W.  Co., 
vs.  B.  4.  O.  R.  R.  Co.        -        399 

See  Fines  and  forfeiture. 

INJUNCTION. 

1.  The  difficulty  of  obtaining  adequate 
redress  at  law,  and  the  probability 
that  a  multitude  of  suits  would  ne- 
cessarily be  instituted  to  protect  a 
complainants'  franchise  make,  the 
process  of  injunction  a  proper  reme- 
dy. Lucas  etal,  vs.  McBlairetal.  I 

2.  The  State  was  not  a  necessary  party 
to  the  bill  in  order  to  obtain  an  in- 
junction.  -        -        -        -        lb\. 

3.  A  statute  privilege,  in  possession,  of* 
an  exclusive  character,  not  admit- 
ting of  an  injuriou8Competition,majc 
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in  iU  use  and  enjoyment  be  protected 
by  injunction.  lb. 

4.  Where  parties  claim  to  exercise  a 
lottery  privilege, under  a  grant  which 
in  point  of  law  is  exhausted  by  pro- 
ceedings under  it,  the  parties  so 
claiming  and  acting  may  be  restrain, 
ed  by  injunctioa.  Phaten  and  Mor. 
ris  vs.  The  State,        -        -         18 

5.  A  bill  in  the  county  court,  seek- 
ing its  interposition  upon  the  same 
grounds  previously  decreed  upon  in 
the  Court  of  Chancery,  at  the  suit  of 
the  same  complainant,  without  com. 
municating  the  proceedings  which 
had  taken  place  in  Chancery,  is  a 
contempt  offered  to  the  county  court, 
and  an  abuse  of  its  privileges,  which 
merit,  and  might  be  visited  with, se- 
vere reprehension.  Penn  vs.  Brewer 
and  Boyle,        ...         113 

•6.  If  the  answer  swears  away  or  de- 
nies the  equity  stated  in  the  bill,  the 
injunction  granted  on  the  bill  will 
be  dissolved ;  but  if  the  equity  be  ad. 
mitted  or  is  not  denied,  or  if  new 
matter  is  set  up  in  the  answer  by- 
way of  avoidance  of  any  materia]  al- 
legation in  the  bill,  the  injunction 
will  be  continued  until  the  final 
hearing  or  further  order.  Hutching 
vs.  Hope,     -  244 

7.  An  answer  alone  will  not  support 
a  distinct  fact  set  up  in  it  by  way 
of  avoidance,  and  upon  the  motion 
to  dissolve  an  injunction  is  not  con. 
sidered  as  established.  Such  a  de- 
fence must  be  made  out  by  proof.  lb. 

8.  The  plea  of  limitations  in  an  an* 
swer  is  not  a  sufficient  ground  for  a 
dissolution  of  an  injunction  on  mo. 
tion.        .  -  -  75. 

9.  Upon  an  appeal  from  the  continu- 
ing of  an  injunction,  the  order  be- 
ing affirmed,  the  cause  is  remanded 
for  further  proceedings.         •       lb. 

See  Court  of  Chancery,  2,  4,  5,  6,  9. 
Practice  in  equity,  12. 

INSOLVENT  DEBTOR. 

1.  The  defendant  who  pleads  a  dis- 
charge under  the  insolvent  laws,  up- 
on  an  issue  joined  of  nul  tiel  record, 
replied  by  the  plaintiff  in  the  action, 
must  produce  before  the  court  all  the 
procedings  in  the  matter  of  his  pe- 
tition for  such  relief,  and  show  their 
conformity  to  the  acts  of  Assembly 
in  sue  h  case  made.  Mackall  vs»  Far. 
mere  Bank,        -        -  176 

H.  The  docket  entries  made  by  the 
clerks  of  the  county  courts  in  such 


cases,  are  not  equivalent  to  a  record 
of  the  proceedings.  lb. 

3.  Where  a  judgment  is  confessed 
and  accepted  subjeet  to  the  defen- 
dant's discharge  under  the  insolvent 
laws,  it  is  not  such  an  admission  of 
bis  final  discharge,  as  to  constitute 
sufficient  evidence  of  the  affirmative 
of  an  issue  upon  the  plea  of  nul  tiel 
record  of  a  discharge,  joined  in  a  sci- 
re facias  to  revive  the  judgment.  11k 

4.  The  deed  of  an  insolvent  debtor  con- 
veying his  property  to  a  trustee  for 
the  benefit  of  creditors  underthe  usu- 
al order  of  court,  acknowledged  be- 
fore the  clerk  of  the  county  court,  is 
not  properly  acknowledged.        lb. 

5.  Where  by  the  docket  entries  it  ap- 
peared before  judgment  confessed, 
that  the  defendant's  discharge  had 
been  suggested,  it  is  no  variance  that 
a  scire  facias  upon  the  judgment  had 
been  issued  without  refe 
such  suggestion. 


erence  to 
lb. 


INSURANCE. 


1.  A  policy  of  insurance  against  fire, 
upon  a  vessel  building  in  the  port  of 
Baltimore,  and  for  a  specified  period, 
is  not  controled  in  its  operation  by 
proof  of  usage  in  other  ports  of  the 
Union.  Such  usage  could  not  be 
considered  as  entering  into  the  views 
of  the  parties  in  the  present  con- 
tract. Mason  <$■  Leef  vs.  Franklin 
Insurance  Company,         .         468 

2.  In  a  valued  policy  against  fire,  "on 
a  new  barque  now  being  built,"  it 
was  the  design  of  the  parties  to  co- 
ver the  vessel  in  the  process  of  con- 
struction, and  indemnity  was  agreed 
to  be  furnished  for  her  loss  by  fire, 
whatever  might  be  her  progress  to- 
wards completion,  when  the  fire  oc- 
curred.     *  -  -  -lb. 

3*  The  policy,  in  the  absence  of  proof 
of  usage,  did  not  attach  upon  arti- 
cles made  for  the  vessel,  delivered  in 
the  ship  yard  where  she  was  con- 
structing, in  a  condition,  and  inten- 
ded to  be  fitted  and  attached  to  her, 
if  she  had  been,  or  as  soon  as  she 
might  be  ready  to  receive  them.  lb. 

INTEREST.     . 

1.  Interest  may  be  charged  on  the  an. 
nual  hire  of  negroes  or  value  of  their 
services,  where  it  constitutes  a  debt, 
from  the  time  it  becomes  due  and 
payable.  Lee  vs.  Pindle  and  Wife 
etal,  -  -         588 
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INTERLOCUTORY  ORDERS.  sedeas  dates  from  the  day  of  its  con- 

1.  A  preparatory  order  directing  the  [^V™1  not  from  tte  ***  of  £" 
auditor  to  state  an  account,  with  a  m  ^"S  med;.  "  .  '  "  Jb' 
view  to  a  future  decree,  and  contain-  7'  No  execuhon  can  nghtrulrywe  on 
ing  various  opinions  and  directions  a  ^P*™****  J^gment  after  three 
according  to  the  then  existing  views  £2*  *™M*  **•  Wlthout  a  "% 
oftheChancellor.fortheguicfanceof  o£T,!rt  .7 Ph^L  M  A  iJ?" 
the  auditor  J.  not  an  ad^ication  of  *me^^ 

any  nght  between  parties.   Clagett  -^                ^» 
vs.  Crawford,    -        -        -        275 

2.  Under  such  an  order,  although  the 
auditor  may  report  in  strict  compli-  _  w  _  __  ____  _, 

aacewiththeChancellor'sexpressed  s     Indictment,  3. 

views,  still  h    may  overrule  the  ac-  *«w<-uj«wi,  *** 
count,  order  another  upon  different 
principles,  or  even  dismiss  the  pro- 
ceedings if  justice  requires  it.     lb. 


ward,  and  a  new  trtal  ord< 
On  award — See  Arbitration. 

JUDICIAL  KNOWLEDGE. 


JUDGMENT. 

.  D,  on  the  6th  February,  1822,  exe- 
cuted a  mortgage  of  a  tract  of  land  to 
M,  to  secure  a  debt  due  him.  On 
the  12th  March,  1821,  T  recovered 
a  judgment  at  law  in  the  county 
where  the  land  lay,  against  D ;  but 
not  having  sued  out  execution  with- 


JURISDICTION. 
1.  A  court  of  equity  will  do  nothing 
to  extend  the  liability  of  securities 
beyond  the  clear  intent  and  import 
of  their  contract ;  but  if  to  such  an 
extent  they  cannot  be  held  liable,  by 
reason  of  fraud,  accident,or  mistake, 
it  will  to  prevent  a  failure  of  justice, 
interfere,  and  enforce  the  execution 
of  their  contract  according  to  its  ob- 
vious meaning  and  design.  Brooks 
vs.  Brooke,  Belt  and  Hodgkin,  306 


in  a  year  and  a  day,  on  the  21st  Feb-  2#  ChinoMJ  jurisdiction  was  origi- 
ruary,  1 823,  issued  a  scire  facta, r  to       na„  ^  ^         t     ^ 

revive  his  judgment.  On  the  9th  d  £  that  witho£  K  thei*  woufd  u 
March,  1824,  obtained  a  fiai 5  and  a  a  ^  faimre  rf  jujjti  a  coort  ^ 
fi™**™  °*  .the  6th  April,  follow-  ,aw  bein  mcompetent  to  ^t  hie- 
ing. Under  this  writ,  the  mortgaged  quaterefief.  f  .  \  /j. 
V^^Zr^^:Z\^  3.  The  general  rule  is,  that  a  court  of 


Held, — that  the  mortgagee  could 
not  maintain  ejectment  against  the 
purchaser.    Murphy  vs.  Cord,     182 

!.  As  against  a  mortgage,  executed 
within  a  year  and  a  day  after  the 
rendition  of  a  judgment  at  law,  the 
lien  of  a  judgment  will  prevail,  tho' 
the  plaintiff  has  occasion  from  lapse 
of  time  to  revive  his  judgment  before 
he  can  sue  out  execution.    .        lb. 

.  The  act  of  1778,  chap.  21,  sec.  7, 
gives  plaintiffs  a  year  after  a  stay  en- 
tered on  the  docket  to  issue  execu- 
tion. Miles  vs.  Knott,  -        442 

.  The  act  of  1828,  chap.  194,  gives 
three  years  from  the  date  of  the  judg 


equity  is  not  to  be  resorted  to  for  re- 
dress where  full  and  complete  reme- 
dy may  be  obtained  at  law.  Rich' 
ardson  vs.  Stillinger,        -        477 

4.  There  are  some  subjects  over  which 
courts  of  law  and  equity  exercise 
con  current  power:  sucb  as  fraud  and 
matters  of  account.  lb. 

5.  Where  plain,  adequate  and  com- 
plete  remedy  may  be  had  at  law,  a 
court  of  equity  ought  not  to  be  re- 
sorted to.  -        -        -        -        lb* 

See  Case  stated. 
Certiorari. 


*                                      r    ~_  LAND  OFFICE. 

ment,  and  not  from  the  expiration  of  December,  1835,  S  00. 

the  stay,  to  issue  execution.         lb.  *•  y.a  ~  *°v"  1/***»"1UW»  *ow,J?  rv 

-   **  -  tamed  a  warrant  of  resurvey,  whioh 

he  executed  and  closed  at  the  coon- 
ty  surveyor's  office  on  the  10th  Jane, 


5.  If  there  be  no  stay  on  a  judgment, 
or  a  stay  not  exceeding  two  years, 
execution  must  be  taken  out  within 
three  years  from  the  date  of  the  judg- 
ment. If  the  stay  be  for  three  years, 
or  a  longer  period  than  three  years, 
the  execution  may  be  taken  out  with- 
in a  year  from  the  expiration  of  such 
stay,  according  to  the  act  of  1776, 
chap.  21.  lb. 

6.  80  far  as  the  right  to  issue  execution 
is  concerned,  the  judgment  of  super- 


1836.  On  the  1st  November  follow, 
ing,  he  caused  a  new  survey  to  be 
made,  taking  in  a  much  larger  a* 
mount  of  vacancy  than  on  his  first 
survey.  The  second  survey  was  re- 
turned into  the  land  office  on  the 
l?th  November,  1836,  and  caveated 
on  the  5th  December,  1836,  and  19th 
August,  1837.    J  under  a  common 
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warrant  returned  a  certificate  of  ear. 
vey  into  the  land  office  on  the  13th 
August,  1836,  then  paid  his  compo- 
sition money*  and  on  the  3rd  March, 
1837,  his  certificate  not  being  ca- 
veated,  procured  a  patent.  The  pa- 
tent of  J  extended  across  the  land 
taken  up  by  8,  so  as  to  destroy  the 
contiguitybetween  the  original  tract 
of  S  and  its  adjacent  vacancy,  and 
the  vacancy  which  S  claimed  to  in- 
clude under  his  §econd  survey.  The 
vacancy  thus  cut  off,  was  claimed  by 
H  under  a  certificate  returned  to  the 
land  office  on  the  2nd  September, 
1836,  compounded  on  the  same  day, 
caveated  by  S  in  November,  1836, 
and  patented  upon  the  overruling  of 
that  caveat  in  November  1837.  Up- 
on a  bill  filed  by  S  to  vacate  the  pa- 
tents to  J  and  n  upon  the  ground  of 
combination  and  fraud,  to  intercept 
the  due  prosecution  of  his  warrant, 
by  the  wrongful  interposition  of  J's 
patent,  for  the  purpose  of  destroying 
the  continuity  of  the  vacancy.  It 
woe  held  there  was  no  proof  of  fraud ; 
that  if  S  had  not  neglected  for  six 
months  to  enter  his  caveat  to  J's  pa- 
tent, the  judge  of  the  land  office 
would  have  rejected  his  certificate, 
and  thus  the  equitable  right  of  pri- 
ority in  S  would  have  remained  un- 
impaired. Steyer  vs.  Hoyeyetal.  202 
9.  A  warrant  of  resurvey  gives  the  hol- 
der thereof  a  prior  right  according  to 
its  seniority,  to  acquire  a  title  to  all 
tho  vacancy  contiguous  to  his  tract 
of  land ;  but  at  the  same  time  the  law 
exacts  due  diligence  according  to  tho 
rules  of  the  land  office,  from  such 
holder,  to  perfect  his  equitable  title 
in  due  season, or  protect  himself  from 
the  operation  of  other  surveys  which 
may  conflict  with  his  rights,  and 
which  he  did  not  (as  he  might  havo 
done,)  caveat.  lb. 

3.  No  land  can  be  taken  up  under  a 
warrant  of  resurvey  as  vacancy,  but 
that  which  lies  adjacent  to  the  tract 
resurveved.  It  may  extend  to  the 
lines  of  other  tracts,  but  not  beyond 
or  over  them.  lb, 

4.  Where  a  tract  of  vacant  and  unpa- 
tented land  may  be  affected  by  one 
of  twooutstanding  warrants, the  fact 
that  the  one,  which  has  not  the  prior 
right,  did  execute  his  survey,  and 
proceed  to  procure  a  patent  in  the 
absence  of  a  caveat  before  tho  other, 
is  not  a  circumstance  from  which  a 
court  of  equity  will  infer  fraud.  lb. 

4.  It  is  a  general  and  well  established 

66        v.12 


rule  of  the  land  office,  that  no  patent 
shall  be  issued  for  any  land  for  which 
apatent  has  been  previously  granted, 
yet  it  often  happens  from  inattention 
or  accident,  that  this  rule  is  not  ob- 
served, and  therefore  it  has  been  laid 
down  from  a  very  early  period,  that 
a  patent  always  gives  title  by  relation 
from  the  date  of  the  certificate,  spe- 
cial warrant,  or  entry  in  the  survey- 
or's book,  on  which  the  land  has 
been  particularly  designated  and  de- 
scribed.   Per  Bland,  J.  L.  O.     lb. 

6.  For  this  purpose  a  warrant  of  re- 
survey is  considered  as  a  special  war* 
rant,  binding  from  its  date,  so  that 
by  this  legal  relation  to  the  date  of 
the  certificate  or  special  designation, 
the  evils  which  may  arise  from  there 
being  apparently  two  legal  titles,  de- 
rived from  the  same  grantor,  for  the 
same  land,  may  be  in  a  great  mea- 
sure easily  corrected.  For  Bland, 
J.  L.  O.     -        -        .        -        lb. 

7.  Where  there  are  remaining  in  the 
land  office  two  certificates,  held  by 
different  persons,  for  the  same  land, 
upon  which  no  patent  has  been  is- 
sued, the  holder  of  the  elder  certifi- 
cate may  by  caveat  prevent  a  patent 
from  issuing  on  the  younger  one ; 
but  if  he  does  not  do  so,  and  a  patent 
is  obtained  on  the  junior  certificate, 
a  patent  will  not  upon  a  caveat  be 

f  ranted  upon  such  elder  certificate, 
er  Bland,  J.  L.  O,  -        -        J*. 

8.  All  proceedings  in  the  land  offico 
being  public,  and  open  to  all  persons, 
it  may  fairly  be  presumed,  that  the 
holder  of  the  elder  certificate,  knew 
of  and  waived  all  objection  to  the  is- 
suing of  a  patent  upon  the  junior 
certificate.    Per  Bland,  J.  L.  O.  Jo. 

9.  A  patent  obtained  upon  a  junior  as 
against  an  older  certificate,  or  special 
warrant,  by  reason  of  the  negligenoe 
of  the  holder  of  such  elder  certificate 
or  special  warrant  in  not  attending 
to  his  prior  rights,  or  not  filing  a 
caveat,  is  valid ;  and  may  destroy  the 
continuity  of  an  adjacent  vacancy, 
for  which  otherwise  the  holder  of 
the  elder  certificate  might  have  pro- 
cured a  patent.    Ibid.         -        lb. 

10.  A  caveat  may  be  entered  at  any 
time  before,  but  not  after  a  patent 
has  been  actually  signed  by  the  Gov- 
ernor and  Chancellor,  and  the  great 
seal  affixed  thereto.    Ibid.  lb. 

LAPSE  OF  TIME. 

1.  Lapse  of  time  may  bar  the  right  to 
demand  an  account.   Qa.  must  this 
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defence  be  relied  on  in  the  answer  to 
be  available  to  the  defendant.  Olerm 
vs.Hebb,  ...        271 

2.  A  partnership  was  dissolved  by  the 
death  of  one  partner  in  J825  ;  from 
1821  to  that  period,  the  other  partner 
had  been  entrusted  to  wind  up  the 
concern,  at  an  annual  salary,  but  no 
administration  was  taken  out  upon 
the  deceased  partner's  estate  until 
1832,  and  the  bill  was  filed  in  1837. 
lender  such  circircumstances,  lapse 
pt  time  is  not  a  bar  to  a  bill  filed  for 
an  account  by  the  administrator  of 
the  deceased  partner.  .        26. 

LAPSED  LEGACY. 
See  Legacy. 

LEGACY— LEGATEE. 

1.  Whore  a  testator  appoints  a  trustee, 
and  directs  a  sale  of  his  real  and 
persona)  estate  by  him,  the  proceeds 
constitute  an  aggregate  of  personal 
estate,  which  can  only  pass  as  such, 
legacies  for  life,  with  remainder 
oyer  in  such  cases,  only  entitle  the 
tenant  for  life  to  annual  interest  on 
dividends.  Per  Bland,  Chancellor. 
Clagett  vs.  Crawford,        -        275 

2.  The  petitions  of  various  legatees 
under  such  a  will,  in  the  same  court, 
being  in  relation  to  the  same  subject 
matter,  must  be  treated  as  one  entire 
and  blended  course  of  judicial  pro- 
ceedings, to  which  such  legatees  are 
all  considered  as  parties.  Per  Blandx 
Chancellor.  lb. 

3.  Where  some  of  the  co-legatees  in 
.  su ch  a  case  were  sureties  for  the  trus- 
tee, who  sold  the  land  and  wasted  the 
funds,  and  the  nature  and  extent  of 
their  liability  as  sureties  appeared  on 
the  record,  they  can  receive  nothing 
until  the  other  co-legatees  are  paid 
in  full  their  portions  of  the  misappli- 
ed funds.  Per  Bland  Chancellor.  lb. 

4.  The  testator  having  by  his  will  de- 
clared as  follows :  u/^m, — Consid- 
ering the  term  of  six  years  after  my 
"decease,  ample  and  sufficient  time 
"out  of  the  profits  of  my  estate  be- 
queathed to  my  wife  Elizabeth 
"Jtee,"  (to  whom  he  had  previously 
bequeathed  for  life  the  chief  part  of 
his  slaves,)  "to  provide  for  the  pay- 
"ment  and  discharge  of  all  my  just 
"debts,  and  to  pay  off  the  legacies 
"hereinbefore  bequeathed;1*  after- 
wards, by  a  codicil,  revoked  the  be- 
quest of  any  of  my  slaves  as  made 
in  my  will,  but  will  and  direct,  that 
the  whole  of  my  slaves  remain  in  the 


possession  of  my  wife  during  her 
life,  for  the  benefit  of  her  and  my 
children,  in  common,  in  working 
and  cultivating  the  lands  and  prem- 
ises whereon  I  now  reside,  for  the 
purpose  as  heretofore  set  forth  in  my 
will;  and  after  her  decease,  the  same 
shall  be  equally  divided  among  my 
children,  that  is  to  say,  naming  them: 
H  eld, — that  by  the  codicil  the  slaves 
were  given  to  the  widow  for  life,  and 
at  her  death  to  the  children  named 
therein,  and  that  the  pecuniary  le- 
gatees under  the  will,  and  the  per- 
sonal representatives  of  the  widow 
could  not  be  affected  by  the  decree 
in  this  cause,  and  were  not  therefore 
necessary  parties.  From  the  death 
of  the  widow,  the  hire  and  profits  of 
the  negroes  ceased  to  be  a  fund  for 
the  payment  of  legacies.  Lee  vs. 
PindU  and  wife,       .        -        288 

2.  Neither  were  the  legatees  of  the 
slaves,  under  the  codicil,  obliged  to 
await  the  expiration  of  the  six  years 
before  they  could  claim  the  negroes 
and  their  hires.  Their  rights  at- 
tached immediately  upon  the  death 
of  the  widow.  lb, 

6.  Where  the  legatee  of  personal  pro- 
perty dies  before,  and  his  widow  but- 
vivos,  the  testator,  she  is  entitled  to 
the  same  proportion  of  it,  as  if  her 
husband  had  also  survived  him,  and 
died  intestate,  as  where  there  are 
children,  to  one-third  part.  Harris 
vs.  Harris,  -  -  474 

LIEN. 
$ee  Court  of  Chancery  45,  46,  51. 
Judgment,  1,  2. 

LICENSES. 
See  Lotteries,  1, 2. 

LIMITATION  OF  ACTIONS. 

1.  Upon  a  bill  filed  to  sell  real  estate 
for  the  payment  of  debts,  upon  the 
ground  of  insufficiency  of  the  per. 
sonal  estate  of  the  deceased  to  sat- 
isfy them,  the  acknowledgment  of 
the  heir  at  law  and  devisee  of  the 
debtor,  that  "it  was  a  debt  he  would 
have,  aud  intended  to  pay,"  is  suffi- 
cient to  remove  the  bar  of  the  sta- 
tute. HaWs  administrator  vs.  Gres- 
well,  ....        36 

2.  The  statute  of  limitations  runs  a- 
gainst  a  claim  or  debt  up  to  the  time 
it  is  exhibited  or  filed  in  chancery  is. 

3.  Where  a  claim  arises  upon  a  bond 
of  indemnity,  it  is  not  barred  until 
after  the  principal  debtor  and  credi- 
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tor  have  been  both  dead  twelve}  ears, 
or  the  thing  in  action  has  been  above 
twelve  years  standing.        -        lb. 

4.  Promissory  notes,  dated  10th  March 
1814,  at  sixty  days,  were  discounted 
for  the  use  and  accommodation  of 
the  second  endorser,  the  prior  parties 
being  only  securities.  Suits  were 
brought  upon  them  by  the  holder 
against  the  securities  in  1815,  and 
judgments  obtained  against  them  in 
September,  1816.  They  were  paid 
on  the  20th  August,  1818,  more  than 
three  years  after  the  maturity  of  the 
notes.  The  second  endorser  died  in 
April,  1814.  Held, — that  as  respects 
the  accommodation  endorser,  the 
running  of  the  statute  was  suspend, 
ed  by  the  suit  brought  against  him, 
and  the  judgments  obtained  thereon, 
and  that  the  payment  made  by  him 
on  the  20th  August,  1818,  by  coer- 
oion  of  law  and  under  fi.  fa^  gave 
him  a  right  to  be  reimbursed  out  of 
the  real  estate  of  his  principal,  upon 
a  bill  filed  by  him  in  1819  against  his 
heirs,  and  to  which  the  statute  of 
limitations  opposed  no  bar.         lb. 

5*  Where  a  security  paid  the  debt  of 
his  principal  under  judgment,  by 
money  borrowed  from  a  third  party, 
to  whom  the  creditor  assigned  the 
judgment  against  the  security  for  bis 
indemnity,  a  bill  filed  by  the  security 
against  his  principal  (now  deceased) 
to  subject  his  real  estate  to  sale  for 
the  payment  of  debts,  will  arrest  the 
running  of  the  statute  of  limitations 
both  as  respects  the  security  and  the 
third  party,  who  only  became  a  party 
to  the  cause  in  equity  by  amend- 
ment, soma  years  after  the  filing  of 
the  original  bill.  lb. 

6*  Securities  in  s  bond  who  pay  off 
the  debt,  may  recover  separately  the 
sums  respectively  paid  by  them,  and 
the  evidence  which  one  of  them  may 
have  to  rebut  the  plea  of  limitations, 
does  not  necessarily  enure  to  the 
benefit  of  the  other  surety.  lb. 

See  Lapse  of  time,  1,  2. 

LOTTERIES. 
1.  It  was  the  object  of  the  act  of  1839, 
chap.  39,  to  prohibit  in  future,  all 
lottery  grants  by  the  Legislature, and 
all  grants  of  licenses  to  deal  in  lot- 
teries by  the  lottery  commissioners, 
so  far  as  it  could  be  done  without  af- 
fecting antecedent,  or  prior  vested 
rights,  secured  by  a  constitutional 
Sanction.  Lucas,  et  al%  vs.  Mc Blair, 
Btml.   -----        1 


S.  The  act  of  1839,  chan.  31,  was  not 
confined  to  grants  of  lottery  privi- 
leges by  the  Legislature,  but  was  in. 
tended  to  cover  the  whole  system  of 
dealing  in  lotteries,  and  to  prohibit 
the  granting  of  licenses  by  the  lot- 
tery commissioners,  and  the  sale  of 
schemes  by  them,  except  as  to  exist- 
ing private  lottery  grants ;  and  the 
power  the  Legislature  before  pos- 
sessed of  regulating  such  private 
grants,  and  the  means  by  which 
they  might  be  more  effectually  and 
speedily  accomplished.       •        lb. 

1  By  the  act  of  1816,  chap.  89,  the 
Visitors  and  Governors  of  W.  Col- 
lege were  authorised  "to  propose  a 
"scheme  or  schemes  of  a  lottery  fbr 
"raising  a  sum  not  exceeding,  &c, 
"clear  of  all  expense,  and  to  dispose 
"of,  or  sell  all  or  any  of  the  tickets 
u6f  said  lottery  or  lotteries,  and  to 
"draw  the  same,  or  to  authorise  any 
"other  persons  to  draw  the  same,*' 
&c. 

By  the  act  of  1821,  chap.  46,  the  V.  and 
G.  of  St.  J*s  College  were  authorised 
"to  propose  a  scheme  Or  schemes  of 
"a  lottery  or  lotteries  for  raising  a 
"suin  not  exceeding,  &c,  and  to  sell 
"such  scheme  or  schemes  to  any  per. 
"sons  whatsoever,  and  the  purchaser 
•'or  purchasers  thereof,  are  hereby 
"empowered  to  sell  and  dispose  of 
"the  tickets  in  the  said  lottery  or 
"lotteries." 

Upon  these  acts  it  was  held — 

The  assignees,  of  the  V.  and  Gr.  of 
the  Colleges,  of  the  franchises  cre- 
ated by  those  acts,  possessed  no 
greater  powers  than  their  assignors; 

The  terms  of  those  acts  are  unam- 
biguous. 

They  communicate  an  authority  to 
propose  a  scheme  br  schemes  for  rais- 
ing a  limited  amount. 

When  the  schemes  for  raising  that 
amount  have  been  proposed  and 
drawn,  the  authority  given  by  those 
acts  has  performed  its  o nice, whether 
the  letter  of  the  act  or  the  legislative 
intent  is  regarded. 

It  was  the  intention  of  the  Legisla- 
ture, that  the  sum  specified  should 
be  raised ;  it  gave  adequate  means 
for  its  accomplishment ;  it  was  the 
duty  of  the  owner  of  the  schemes, 
in  the  exercise  of  his  franchise,  pre- 
viously to  drawing  such  schemes,  to 
have  sold  all  the  tickets.  In  that 
mode  was  the  amount  authorised  tet 
be  raised. 
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It  being  admitted  that  if  ail  the  tie .  in  arrest  of  judgment,  became  (fee 

kets  had  been  sold,  in  the  schemes  declaration  did  not  conclude  'against 

which  have  been  drawn  under  the  the  statute  in  the  caee  made  and  pro. 

acts  of  1816  and  1831,  that  a  larger  Tided ;"  nor  contain  any  "averment 

amount  would  have  been  raised  than  that  the  offence  was  committed  eon- 

was  authorised  by  them,  the  fran-  trary  to  the  statute  on  which  the  suit 

chise  thereby  created  was  held  to  be  was  brought,"  nor  any  "averment 

exhausted.    Phalen  and  Morris  w.  that  the  offence  was  committed  ccn- 

Tke  State,  ...        18  trary  to  any  statute,"  but  Held,  that 

4.  The  act  of  1817,  chap.  154,  declar-  the  words  "wherebv  and  by  force  of 

ing  the  effect  and  construction  of  the  statute  in  such  case  made  and 

previous  lottery  grants,  so  far  as  to  provided,  the  said  sum  became  fbr- 


show   under   what   circumstances      felted'  found  in  the  nar,  were  a  suf- 
those  grants  shall  be  deemed  ex-      ficient  compliance  with  the  rules  of 


hausted,  must  be  regarded  as  of  over-  pleading.    Doyle  of.  i 

whelming  influence  in  the  decision  of  Baltimore  County,        •        484 

of  similar  questions  arising  under  See  Practice,  6. 

gmnU  made  TOb*,uent  to  H.  p»-  NUNCCPATIVE  WILLS. 

sage.  ....        £ff, 

5.  Where  parties  claim  to  exercise  a  1.  Nuncupative  wills  are  not  favorites 

]otteryprivilege,under  a  grant  which  of  the  law.    Doreey  «*.  Skeppard, 

in  point  of  law  is  exhausted  bv  pro-  et  al.        -        -        -        -        192 

ceedings  under  it,  the  parties  so  2.  The  factum  of  a  nuncupative  will 

claiming  and  acting  may  be  restrain-  the  law  requires  to  be  proved,  by  ev- 

ed  by  injunction.        -        -        lb.  idence  more  strict,  and  stringent. 

See  Court  of  Chancery,  5,  6.  than  that  of  a  written  one  in  every 

MAXIMS.  ■*?I!^icular-        -    .    "        * 

....                              .  3.  The  testamentary  capacity,  and  the 

1.  It  is  against -equity  to  permit  a  par-  animu8  ^^^j,  at  the  time  of  the 

ty  to  take  advantage  of  a  course  of  ^egdd  nuncupaUon,  must  appear 

conduct,  pursued  by  another  in  con-  by  (f,e  deceit,  ud  most  mdisputa- 

sequence  of  the  declared  intentions  ble  testimony,    -        -        .        lb. 

of  tlM  claimant,  made  with   full  4t  a  will  made  by  interrogatory,  may 

knowledge  of  his  ririiU.    Darmdl  be  valid;  but  when  so  made,  the  court 

and  wife  vs.  HOI  and  other;     388  mU8t  ^  more  upon  iu     ^  ^^ 

8.  A  court  of  equity  never  requires  a  impon^ity,  mo^  ^  oPcapa- 

complainant  to  do  a  nugatory  act,  citV|  ud  more  att^in  r^fing 

nor  an  act  which  may  imoair  his  f  of  WfmUaMf  Ukd  fSutta?. 

equitable    rights.     Rtekardoon  w.  a^  it  would  ^  m  ^  ordinary 

SttUtnger,                                 477  ca>6#          -        ...        it 

MISRECITAL.  5.  A  nuncupative  will  which  contains 

See  Evidence,  29.  no  bequests,  which  merely  appoints 

MORTG^E^°^GA60B'   Jary&asttffiE 

MORTGAGEE.  relation  to  such  testaments ;  nor  to 

1.  Where  there  is  a  senior  and  a  junior      that  of  the  act  of  1810,  chap.  34.  lb. 

mortgage,  by  the  same  mortgagor,  of  6.  A  written  will,  by  the  statute  12 

the  same  land,  to  different  parties,       Car.  2,  chap.  24,  is  mdispensible  to 

and  both  file  a  bill,  and  obtain  a  de-      the  appointment  of  a  testamentary 

cree  for  a  sale,  but  the  sale  in  fact      guardian,  -        -        -        -        it. 

took  place  under  the  proceedings  7.  When  the  want  of  mental  capacity 

upon  the  senior •  mortgage,  there  is      to  make  a  wUl,  is  urged  as  the  ground 

no  objection  to  the  junior  mortgagee      Gf  objection  to  the  probat  of  a  nun. 

claiming  payment  of  his  debt  out  of      cupation,  it  ^  the  ^  ^  the    ^ 

the  surplus,  after  the  discharge  of  the      ofibring  guch  wiu>  to  '        ^  £ 

elder  mortgage  debt  Leen.admvn-      pacitv  by  the  cleareat  testimony.  lb. 

Utratore  of  Boteler  and  Belt,    323  Q    w.       '         4    ..  .        J  A 

See  Incumbrancers,  1.  8-  Where  the  testimony  leaves  the 

Judgment,  1,  2.  mmd  .Jn  V4tato  °rJ™h\ M  *** 

afrvrrnitf  m  abpfrt  capacity  of  the  testator  to  make  a 

MOTION  IW  ARKfcST.  nuncupative  will,  it  is  the  duty  of 

I.  In  an  action  of  debt  to  recover  a  sta.      the  orphans  court  not  to  admit  it  to 

totory  penalty,  the  defendant  moved      probat      ....        lb+ 
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9.  Where  a  nuncupative  will  ii  drawn 
from  the  decedent  by  interrogatories, 
full  and  clear  proof  of  spontaniety  of 
the  animus  testandi  is  indispensi. 
ble.  -  lb. 

See  Orphans  court,  1,  2,  3. 

ORPHANS  COURT. 

1.  Pending  a  caveat  to  a  nuncupative 
will  appointing  an  executor,  the  or. 


administrator  of  the  survivor,  who 
had  become  a  party  since  the  writ 
was  sued  forth,  the  court  ordered  a 
duplicate  of  the  original  scire  facias 
which  had  been  lost,  to  be  made  out 
and  filed,and  then  ordered  an  amend, 
ment  of  the  writ,  so  as  to  conform 
to  the  plaintiff's  original  instruc- 
tions. Affirmed  upon  appeal.  Byrne 
vs.  McPherson,         -        -        157 


phans  court  granted  letters  of  ad-  a.  Where  by  the  docket  entries  it  ap 


ministration  pendente  lite.  After 
this,  the  caveat  was  overruled,  and 
the  will  established  by  the  orphans 
court.  The  caveators  appealed.  This 
suspends  all  further  proceedings  be- 
fore the  orphans  court,  and  while  it 
is  undecided,  that  court  cannot  pro- 


peared  before  judgment  confessed, 
that  the  defendant's  discharge  had 
been  suggested,  it  is  no  variance  that 
a  scire  facia*  upon  the  judgment  had 
been  issued  without  reference  to 
such  suggestion.  Mac  kail  vs.  Far- 
mers Bank,       ...        176 


ceed  to  grant  letters  of  administra-  3.  t^  role  ig  well  Mitied,  that  where 


2, 


tion.  Offutt  and  Claget  vs.  Got  f  ,385 
Appeals  from  the  orphans  court  are 
heard  and  determined  at  the  term  to 
which  the  appeal  is  taken.  lb. 

The  act  of  1798,  ch.  101,  sub  ch.  2, 
sec.  9,  gives  the  orphans  court  juris, 
diction  to  decide  a  caveat  to  a  will  or 
codicil  respecting  personal  property, 


the  interest  of  the  parties  is  several, 
and  the  language  of  the  covenant  is 
joint,  the  right  of  action  founded  up- 
on it  is  several.  Where  the  interest 
is  joint,  the  action  must  be  joint, 
though  the  covenant  in  terms  ap- 
pears to  be  joint  and  several.  Slater 
vs.  McChraw,     -  265 


or  appointing  an  executor;  the  11th  4#  The  breach  assigned  in  covenant 
section  authorises  either  party,  ag-  ghould  be  within  the  terms  or  the  le- 
grieved  by  its  decision  in  such  cases,  g^  eg-ect  0f  tjje  instrument  declared 
to  appeal,  declares,  that  such  appeal  Jn#  .....  i£, 
shall  stay  further  proceedings,  and  6#  Defencee  arising  after  the  com. 
that  the  decree  of  tho  Court  appeal-  mencement  of  an  action,  should  be 
ed  to,  shall  be  final  and  conclusive ;      pleaded  puis  darrein  continuance,  or 


and  the  19th  section  of  the  15th  sub 
ch.  of  that  act,  does  not  warrant  the 
granting  letters  of  administration  in 


r'nst  the  further  maintenance  of 
suit.     Semmesf  use  of  Baden, 
vs.Naylor,  358 


chief,  pending  an  appeal  from  a  <fe-  6.  In  an  action  ot  debt  to  recover  a  sta- 


cree  overruling  a  caveat  to  a  will.  lb, 
See  Nuncupative  wills. 

PARTNERSHIP. 

See  Court  of  Chancery,  32, 33,  34. 

PARTIES  IN  EQUITY. 

See  Court  of  Chancery,  7, 8, 9, 10, 1 1 . 
Legacy  as  to  co-legatees,  2. 
Will  and  testament,  3. 

PATENT  FOR  LAND. 
See  Land  office. 

PENALTY. 

See  Fines  and  forfeiture. 
Indictment. 

PLEAS  AND  PLEADING. 

1.  Upon  a  judgment  in  favor  of  A  and 
B,the  counsel  of  the  surviving  plain, 
tiff,  A,  ordered  the  clerk  of  the  coun. 
ty  court  to  issue  a  scire  facias  direct- 
ing it  in  writing  in  the  name  of  the 
survivor.  The  writ  in  fact  was  is- 
sued in  the  name  of  both  the  origi. 
nal  plaintiffs.    Upon  motion  of  the 


tutory  penalty,  the  defendant  moved 
in  arrest  of  judgment,  because  the  de. 
claration  did  not  conclude  "against 
the  statute  in  the  case  made  and  pro- 
vided ;"  nor  contain  any  "averment 
that  the  offence  was  committed  con- 
trary to  the  statute  on  which  the  suit 
was  brought,"  nor  any  "averment 
that  the  offence  was  committed  con. 
trary  to  any  statute,"  but  Held,  that 
the  words  (*whereby  and  by  force  of 
the  statute  in  such  case  made  and 
provided,  the  said  sum  became  for. 
feited"  found  in  the  nar,  were  a  suf- 
ficient compliance  with  the  rules  of 
pleading.  Doyle  vs.  Commissioners 
of  Baltimore  bounty,        -        4S4 

PLEAS  AND   PLEADING   IN 
EQUITY. 

1.  A  bill  which  sets  out  the  previous 
proceedings  of  tho  court  as  a  portion 
of  the  facts  out  of  which  the  com- 
plainants equity  arises,  tho*  alloged 
to  be  on  its  face  a  supplemental  bills 
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yet  did  not  seek  to  alter  or  amend 
any  decree  or  order  passed  in  the 
cause,  is  neither  a  supplemental 
bill,  nor  a  bill  in  the  nature  of  a  bill 
of  review,  but  is  an  original  bill. 
Brook*  vs.  Brooke,  Belt  and  Hodg. 
kin,  ....        306 

See  Practice  in  equity,  9,  10, 11, 12, 
27,30,32. 

PRACTICE. 

L  Where  the  affidavit  and  account 
filed  by  the  creditor  warrant  an  at. 
tachment  for  a  sum  of  money,  but 
not  for  the  whole  amount  claimed, 
it  is  irregular  in  the  justice  to  award 
the  attachment  for  a  greater  sum 
than  is  properly  established  under 
the  act  of  1795 ;  but  it  is  not  such 
an  error,  the  case  is  not  so  entirely 
coram  nonjudice,  as  to  authorise  the 
county  courtfUpon  the  appearance  of 
the  garnishee,  to  quash  the  attach- 
ment.   Dawson  vs.  Brown,  53 

2.  Since  the  act  of  1825,  chap.  117, 
upon  an  exception,  this  court  can 
only  look  to  the  point  decided. 
Burgess  vs.  The  State,        -        64 

3.  Upon  a  judgment  in  favor  of  A  and 
B,the  counsel  of  the  surviving  plain, 
tiff,  A,  ordered  the  clerk  of  the  coun- 
ty court  to  issue  a  scire  facias,  direct- 
ing it  in  writing  in  the  name  of  the 
survivor.  The  writ  in  fact  was  is- 
sued in  the  name  of  both  the  origi- 
nal plaintiffs.  Upon  motion  of  the 
administrator  of  the  survivor,  who 
had  become  a  party  since  the  writ 
was  sued  forth,  the  court  ordered  a 
duplicate  of  the  original  scire  facias 
which  had  been  lost,  to  be  made  out 
and  filed,  and  then  ordered  an  a- 
mendment  of  the  writ,  so  as  to  con. 
form  to  the  plaintiffs'  original  in- 
structions. Affirmed  upon  appeal. 
Byrne  vs.  McPherson,        -        157 

4  Upon  a  scire  facias  to  revive  a  judg- 
ment against  the  original  defendant, 
the  alienees  of  his  land  after  the  judg- 
ment within  a  year  and  a  day,  need 
not  be  made  parties,  for  the  purpose 
of  enabling  the  plaintiff  to  levy  upon 
such  lands,  under  his  revived  judg- 
ment.  Murphy  vs.  Cord,    -        182 

5.  Since  the  act  of  1825,  chap.  11 7,  on 
appeal,  in  a  case  brought  up  on  bills 
of  exceptions,  this  court  only  decides 
upon  the  prayers  as  made  below,  or 
the  instructions  which  appear  tohave 
been  granted.    Gray  vs.  Crook,  236 

6.  A  verdict  in  ejectment  which  calls 
to  run  from  one  fixed  object  to  ano- 
ther, with  the  meanders  of  a  stream, 


not  located  upon  the  plots,  is  so  en- 
tirely uncertain,  whether  it  is  within 
the  lines  of  the  tract  claimed  and  de- 
fended or  not,  that  no  judgment 
could  be  entered  upon  it,  nor  writ  of 
possession  executed  under  it.  It  may 
therefore  be  set  aside  upon  a  motion 
in  arrest,  and  a  venire  de  novo  a. 
warded.    Miles  vs.  Knott,  442 

7.  In  an  action  of  ejectment  against 
the  defendant  in  a  judgment,  whose 
land  had  been  levied  upon  and  sold 
to  pay  his  debt,  by  the  purchaser 
thereof,  he  is  not  called  upon  to  show 
title  out  of  the  State.  All  that  is  re- 
quired on  the  part  of  the  plaintiff,  is 
die  production  of  the  judgment  a. 
gainst  the  defendant,  the  fieri  facias, 
and  proof  of  the  sale  of  the  land  to 
the  plaintiff.  lb. 

8.  Where  the  county  court  set  aside  an 
award,  and  their  decision  upon  ap- 
peal is  reversed,  there  being  no  ob- 
jection to  the  award  on  its  face,  nor 
any  thing  in  the  record  to  impeach 
it,  this  court  will  enter  judgment  in 
in  conformity  to  it.  State,  use,  4pc. 
vs.  Stewart  and  Gross,      -        456 

9*  Where  the  plaintiff,  in  an  action  to 
recover  a  forfeiture,  erroneously 
deemed  it  essential  to  give  notice  to 
the  defendant  not  to  part  with  the 
thing  forfeited,  evidence  for  that 
purpose  improperly  admitted  by  the 
county  court,  is  not  such  an  error  as 
will  induce  this  court  to  reverse  the 
judgment  upon  appeal.  It  did  the 
appellant  no  iDJury.  Doyle  vs.  Com. 
missioners  of  Baltimore  County,  484 
10.  Where  the  court  cannot  grant  the 
entire  prayer  as  made,  though  a  por- 
tion of  it  in  a  separate,  distinct  form, 
might  have  been  given,  it  is  not  error 
to  reject  the  whole.  -  -  Is* 
See  Certiorari. 

Clerks  of  courts,  1,  2. 

Court  of  Chancery,  52. 

Execution. 

Judgment. 

PRACTICE  IN  EQUITY. 

1.  The  difficulty  of  obtaining  adequate 
redress  in  a  court  of  law  is  one  of  the 
well  established  grounds  for  resort- 
ing to  a  Court  ofChancery,  and  es- 
pecially where  in  the  pursuit  of  jus- 
tice it  may  be  necessary  to  resort  to 
a  multiplicity  of  actions  at  law. 
Lucas  et  al,  vs.  McBlair  et  al.        X 

2.  The  evidence  taken  under  an  ex* 
parte  commission,  is  not  admissible 
against  a  defendant,  who  is  brought 
into  the  cause  by  an  amendment 
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made  in  the  plaintiff's  bill,  after  the 
commission  had  issued.  Clary  vs. 
Grime*,  31 

3.  A  defendant  in  resisting  the  claim 
of  a  complainant,  is  entitled  to  see 
that  the  court  keep  within  its  estab- 
lished rules  in  determining  the  rights 
of  the  latter.  lb. 

4.  The  statute  of  limitations  runs  a- 
£ainst  a  claim  or  debt  up  to  the  time 
it  is  exhibited  or  filed  in  Chancery 
HaWs  administrator  vs.Creswell,  36 

5.  Where  a  security  paid  the  debt  of 
his  principal  under  judgment,  by 
money  borrowed  from  a  third  party, 
to  whom  the  creditor  assigned  the 
judgment  against  the  security  for  his 
indemnity,  a  bill  filed  by  the  security 
against  his  principal  (now  deceased) 
to  subject  his  real  estate  to  sale  for 
the  payment  of  debts,  will  arrest  the 
running  of  the  statute  of  limitations 
both  as  respects  the  security  and  the 
third  party,  who  only  became  a  party 
to  the  cause  in  equity  by  amendment, 
some  years  after  the  filing  the  origi- 
nal bill.  lb. 

6.  The  language  of  the  act  of  1795, 
chap.  88,  discriminates  between  a 
proceeding  before.nnd  after,*  decree 
against  a  non-resident  defendant. 
Finkney  vs.  Jay  and  Mason,         69 

7.  Before  the  decree  has  passed,  the 
language  authorizing  the  action  of 
the  court  is  broad  and  comprehen- 
siTe.  It  is,  there  shall  in  all  respects 
be  the  same  proceedings  before  a  de- 
cree,as  if  the  defendant  had  appeared 
regularly  on  the  return  of  a  sub. 
pcena.  lb* 

8.  After  the  decree  has  passed,  the 
language  is  more  restricted,  and 
clearly  warrants  nothing  more  than 
a  review  of  the  decree  itself,  accord, 
ing  to  the  established  principles  of 
equity,  and  as  if  the  party  had  ap- 
peared, lb, 

9.  A  bill  of  review  is  the  appropriate 
remedy  to  correct  or  alter  a  decree 
either  for  error  apparent,  or  by  reason 
of  the  discovery  of  new  and  relevant 
matter  after  the  decree  has  passed. 
An  original  bill  is  never  proper  to  be 
resorted  to,  except  where  the  decree 
is  to  be  impeached  on  the  ground  of 
fraud.  lb. 

10.  After  a  decree  has  been  affirmed 
upon  appeal,  no  bill  of  review  would 
properly  lie  for  error  apparent  on  the 
face  of  the  decree.  The  exercise  of 
such  a  jurisdiction  by  the  Court  of 
Chancery  would  be  subversive  of 
that  subordination  which  has  been 


established  by  the  Constitution  of 
the  State.  -        -  lb. 

11.  A  bill  of  review  which  would  lie  in 
such  a  case,  must  be  founded  upon 
new  matter  discovered  since  the  de- 
cree, and  in  that  sense  the  opinion  of 
the  court  in  10  Gill  &  John.  497,  is 
to  be  understood.        -        .        lb. 

12.  Upon  a  bill  sworn  to  before  a  Jus- 
tice of  the  Peace  in  the  District  of 
Columbia,  who  was  certified  to  be 
such  Justice  by  the  Secretary  of  State 
for  the  United  States,  under  his  seal 
of  office,  the  Chancellor  granted  an 
injunction.         -        -        .        ib. 

13.  When  the  court  is  divided  upon  a 
motion  to  dismiss  an  appeal,  the  mo. 
tion  does  not  prevail.  Hatton  vs. 
Weems.  83 

14.  Under  the  act  of  1821,  chap.  161, 
a  final  decree  is  irregular,  and  liable 
to  be  reversed  on  appeal,  unless  be- 
fore the  decree,  the  commission  had 
lain  in  court  one  entire  term.      lb. 

15.  It  is  the  practice  of  the  Court  of 
Chancery  when  the  defendant  ap- 
pears and  answers,  and  the  case 
brought  to  an  issue,  the  commission, 
after  its  return,  lies  one  whole  term 
before  the  cause  is  ready  for  a  final 
decree.  lb. 

1 6.  The  terms  of  the  court  commence 
and  terminate  on  certain  days ;  and 
a  term  comprises  the  whole  inter- 
mediate period.  -        -        lb. 

17 .  At  each  term  of  the  Court  of  Chan- 
eery  there  is  a  specified  period  de* 
nominated  its  sittings;  as  its  Decern, 
ber  term,  the  sittings  commence  with 
the  commencement  of  the  term,  and 
end  on  the  third  Tuesday  of  January 
next  ensuing ;  a  cause  ripe  for  de- 
cree may  be  called  up  and  argued  or 
submitted,  at  any  time  during  the 
sittings,  but  not  after  the  sittings  are 
over,  except  by  consent.      -        lb. 

18.  Where  the  rule  security  for  costs 
is  entered  on  the  docket  irrogularly, 
the  Chancellor  cannot  be  called  up. 
on  to  enforce  it.         -        -        lb. 

19.  Where  the  oon-reeidence  of  the 
complainant  appears  on  the  face  of 
the  bill,  the  rule  security  for  costs 
may  be  laid  on  the  docket  during 
the  sittings  of  the  court.     -        lb. 

20.  Where  the  non-residence  of  the 
complainant  does  not  appear  on  the 
bill,  the  question  of  security  for  costs 
must  be  brought  before  the  court  by 
petition,  and  a  special  order  obtain- 
ed.     lb. 

21.  A  defendant  in  default  for  not  ap^ 
pearing  and  answering  a  bill,  whifo 
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in  default,  cannot  lay  the  rale  secur- 
ity for  costs.  lb- 

22.  A  prayer  of  appeal  is  a  waiver  of 
the  right  to  demand  security  for 
costs.  lb. 

23.  Any  proceeding  in  a  cause  recog- 
nizing the  complainant's  right  to 
sue,  takes  away  the  defendant's  right 
to  have  security  for  costs.  lb. 

24.  When  the  right  to  ask  security  for 
costs  is  once  waived  or  abandoned, 
the  filing  of  a  supplemental  bill  of 
revivor  by  an  administrator,  does  not 
revive  that  right.  lb. 

25.  Where  the  court  has  to  modify  and 
reform  a  decree,  and  each  party  has 
some  extent  succeeded,  each  party 


which  is  not  a  final  decree,  nor  in 
the  nature  of  a  final  decree,  does  not 
authorise  an  appeal.  Clagett  vs. 
Crawford,        -        -        -        275 

34.  After  an  appeal  taken  from  an  or- 
der  of  the  Court  of  Chancery,  and 
dismissed  by  this  court,  the  cause 
was  again  brought  to  the  notice  of 
the  Chancellor  oy  petition  for  fur. 
ther  proceedings ;  it  is  then  in  the 
same  situation  as  it  no  appeal  had 
been  taken.  Lee  vs.  Pindls  and 
Wife.etaU  288 

35.  The  principle  is  settled,  that  chan- 
cery will  not,  on  farther  directions, 
decide  a  question,  not  reserved  by 
the  original  decree.  lb. 


should  pay  their  own  costs  in  this  36,  But  in  a  decree  for  the  sale  of  ne. 


court.  -  -  .  -  lb. 
26.  If  the  answer  swears  away  or  de- 
nies the  equity  stated  in  the  bill,  the 
injunction  granted  on  the  bill  will 
be  dissolved ;  but  if  the  equity  be  ad- 
mitted  or  is  not  denied,  or  if  new 
matter  is  set  up  in  the  answer  by 
way  of  avoidance  of  any  material  al- 
legation in  the  bill,  the  injunction 
will  be  continued  until  the  final 


hearing  or  further  order.  Hutchins 
vs.  Hope, 


ffroes,  to  warrant  the  court  in  grant- 
ing full  and  complete  relief  for  their 
hire  and  annual  value,  as  prayed  by 
the  bill,  it  is  not  necessary  to  reserve 
any  equity  fbr  further  directions  as 
to  those  subjects.  lb, 

37,  Neither  does  this  general  rule  pre. 
vent  the  court  from  giving  interest 
on  further  directions,  though  the 
question  ef  interest  was  not  roserved 
by  the  decree.  lb. 


27.  An  answer  alone  will  not  support 
a  distinct  fact  set  up  in  it  by  way 
of  avoidance,  and  upon  the  motion 
to  dissolve  an  injunction  is  not  con. 
sidered  as  established.  Such  a  de- 
fence must  be  made  out  by  proof.  lb. 

28.  The  plea  of  limitations  in  an  an. 
swer  is  not  a  sufficient  ground  for  a 
dissolution  of  an  injunction  on  mo. 
tion.        -  lb. 

29.  Upon  an  appeal  from  the  continu. 
in g  of  an  injunction,  the  order  be- 


244  38.  Costs  in  Chancery  are  in  the  dis- 


cretion of  the  court.  lb. 

(9.  Where  an  executor  interposes  no 
improper  obstacles  to  the  ascertain- 
ment of  the  right  to  property,  found 
in  the  possession  of  his  testator,  the 
costs  are  properly  chargeable  on  the 
fund ;  but  if,  in  the  progress  of  a 
cause,  he  changes  his  conduct, 
and  oners  untenable  and  vexatious 
grounds  of  defence,  equity  may  a. 
ward  costs  against  him  upon  the  fi- 
nal decree.  lb. 
ing  affirmed,"  the  cause  is  remanded  40.  Under  the  bill  in  this  cause,  the 


for  further  proceedings.        -      lb. 

30.  Where  a  case  was  submitted  by 
agreement,  as  upon  bill,  answer  and 
general  replication,  though  no  gen- 
eral replication  be  in  fact  filed,  yet  it 
should  be  heard  and  decided  accord- 
ing to  the  terms  of  the  agreement. 
The  answer  is  considered  as  replied 
to.    Glenn  vs.  Hebb,  -        271 

31.  When  a  cause  is  set  down  for  hear- 
ing after  the  general  replication  is  in, 
the  facts  set  out  in  the  answer  as  a 
defence,  are  denied.  lb. 

32.  Where  a  partnership  is  stated  in  a 
bill,  and  confessed  by  the  answer,  the 
general  rule  is,  that  an  account  is  of 
course,  unless  the  party  has  slept 
upon  his  rights.  lb. 

93.  Since  the  act  of  1830,  chap.  185, 
an  order  of  the  Court  of  Chancery, 


distributive  share  of  each  legatee 
should  have  been  liquidated  and  fi- 
nally settled  by  the  decree,  so  as  to 
prevent  all  future  controversy  and 
litigation  upon  the  subject ;  and  it 
was  error  te  stop  the  account  for 
hires  and  profits  at  a  period  anterior 
to  the  sale,  reserving  directions  for 
a  further  account  from  such  period 
to  the  day  of  sale,  when  that  should 
in  fact  take  place.  lb. 

41.  It  is  in  many  instances  perfectly 
consistent  to  pursue  two  different  re- 
medies, when  either  may  avail,  ta- 
king care  only  to  obtain  the  fruits  of 
one.  Lee  vs.  administrators  of  Bote- 
ler  and  Belt,  323 

42.  Where  an  audit  is  confirmed  by  a 
court  of  equity,  the  approved  prac- 
tice is  also  to  pass  an  order  to  pay 
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the  claims  which  were  thereby  al.  and  profile.  Held,— that  the  pro- 
lowed;  but  the  judgment  of  the  court  ceedings  and  decree  under  the  se- 
ie  effectually  pronounced  on  a  claim  cond  bill  wae  no  bar  to  a  recovery 
by  confirming  the  auditor's  report,  under  the  first.  .  -  lb. 
if  no  steps  are  taken  to  revoke  or  49.  Under  the  act  of  1832,  chap.  302, 
overrule  it.                                   lb.  sec.  6,  this  court  will  notice  judicial 

43.  Where  a  witness  is  excepted  to  in  proceedings  embodied  in  the  record, 
the  Court  of  Chancery,  as  incompe-  not  excepted  to,  neither  pleaded  in 
tent,  on  the  ground  of  interest— as  bar,  nor  offered  in  exidence,  but 
boing  a  defendant  to  the  bill,  and  as  which  may  materiallyafiect  the  state 
the  legal  plaintiff  in  an  action  at  law  of  the  accounts  between  the  parties, 
sought  to  be  enjoined,  the  court  will  so  far  as  to  remand  the  cause  with  in- 
conrider  the  admissibility  of  the  wit.  structions  for  further  proceedings./^, 
uses  under  the  circumstances,  and  50.  By  the  well  established  practice  of 
not  the  sufficiency  of  the  objections  the  Court  of  Chancery,  no  cause  is 
assigned.  Gar  diner  and  Bowling  vs.  ready  for  hearing,  until  the  commie. 
Hardey  and  Simme,     -        -     365  sion  under  which  testimonyhas  been 

44.  How  far  can  the  answer  of  a  co.  taken,  has  been  returned  to  theehan- 
defendant,  the  legal  plaintiff  in  an  eery  office,  and  there  remained  for' 
action  sought  to  be  enjoined,  but  the  period  of  one  en  tire  term.  Rick. 
who  has  no  interest  in  the  contra.  ardion  es.  Stillinger,  -  477 
versy,  responsive  to  the  bill,  be  reli-  51.  By  the  rules  of  Baltimore  county 
ed  on  as  evidence  for  the  Other  de*  court,  the  commission  and  testimony 
fondant,  the  real  party  in  interest,  must  remain  in  court  for  the  period 
Qr.        .         .         -                  lb.  of  twenty  days  before  the  case  vi 

45.  Where  a  defendant  answers  the  ready  for  hearing.  lb. 
interrogative  part  of  a  bill,  fully  and  52.  Where  a  commission  was  sued  out 
distinctly,  as  put  to  him,  and  then  on  the  14th ;  returned  on  the  17th  ? 
proceeds  to  allege  a  Variety  of  facts,  removed  to  the  Court  of  Chancery 
not  enquired  of  in  the  bill,  nor  of  from  B.  county  court  on  the  22nd, 
which  he  had  been  interrogated,  to  and  a  decree  passed  on  the  24th  of 
do  away  the  effect  of  his  previous  an-  the  same  month,  the  decree  was  pre. 
swer,  such  facts  constitute  matters  maturely  passed  under  the  act  of 
of  avoidance.       -        •        -lb.  1820,  chap.  161.         -        .        lb: 

46.  Facte  in  an  answer  not  responsive  See  Case  stated. 

to  the  bill,  nor  sustained  by  proof;  at  Clerks  of  courts,  1. 

the  final  hearing  of  the  cause  are  en-  Court  of  Chancery  as  to  parties, 

titled  to  no  consideration.            lb.  7,  8,  9, 10, 11. 

47.  According  to  the  practice  of  the  Legacy,  2. 

court,  an  account  charring  rents  PRINCIPAL  A#D  AGENT, 

and  profits  may  be  brought  down  to  .  ,4   ,            .                .,    -  „      A.    . 

the  date  of  the^decree  in  this  court,  l  II  do«?  °?1  ""•"■"fr  follow  that 

or  the  Court  of  Chancery,  or  to  the  ^^f^^ZJrT^  ^^l" 

time  of  the  delivery  of  possesion  of  **£**■  «**£  a°*m  ** 

the  dower  assigned  tTaTidow.  %?***  ™™7*  the  cred,tor  for 

DarnaUandwifev*.Hill,etaL  388  «£  *** r'J »°l* "iJE"*1"*  of 

48.  On  the  2nd  October,  1833,  the  «£  S"J„!S! J^Jl  Fff* 
complainants  filed  a  bill  claiming  an  ?•  fact  W6"111*  that  the  debtor 
aTounTof  rents  and  profits,  a^d  a  &*^Z^F!T"*? 

for  dower  in  her  deceased  husband's  ** ~J •"*!«:!   .  Tu      "^"s110" .  °J 

estate.    On  the  3rd  of  the  same  ^J^Ttl  °    £ C*1  "!&3 

month,  the  same  complainant,  filed  t*™£\»m^   ^  conMdere* 

anotherbiU  againstthe  samedefeo-  S^^^T^^^T^ 

dants,  claiming  an  assignment  of  Hair*admmt*tratorvs.Creswell,  30 

dower,  and  an  account  and  propor-  PRINCIPAL  AND  SURETY. 

tion  of  rents  and  profits  up  to  her  «     qlir«*« 

assignment.    Upon  the  latter  bfll  a  ^7'      Q 

commission  to  assign  dower  was  is.  PROMISSORY  NOTES, 

sued,  executed,  returned,  and  finally  See  Bills  of  exchange, 

ratified  in  1838 ;  but  the  decree  took  »»^M™** 

no  order,  and  passed  no  judgment  PURCHASE  MONEY, 

upon  the  subject  of  anterior  rents  See  Vendor  and  vendee. 
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RAIL  ROADS. 
See  Taxes  1,8, 9,101 

RECORDS. 
gee  Evidence,  30. 

REFERENCE. 
See  Arbitration. 

REGISTER  OF  WILLS. 
I.  The  copy  of  an  account  of  the  de- 
fendant, passed  apainst  a  deceased 
person,  certified  by  the  register  of 
wills,  under  his  seal  of  office,  is  not 
evidence  against  him  to  establish 
the  facts  set  out  upon  the  face  ot 
such  account.  The  law  does  not 
authorise  such  Touchers  to  be  recor- 
ded, nor  are  they  left  in  the  custody 
of  the  register.  Miles  vs.  Knott,  4*4 

REMOVAL  OF  CRIMINAL  CAU- 
SES. 
See  Constitution,  3, 4. 
Revenue. 
Taxes. 

RES  GEST<£< 
See  Eridence,  31,  32. 


8CIRE  FACIAS. 
See  Pleas  and  pleading,  1,  3. 
Practice,  4. 
Judgment,  1,  3. 

SECURITY  FOR  COSTS. 
See  Practice  in  equity,  18  a  24. 
SEPARATE  ESTATE. 
See  Husband  and  wife,  4V  fr. 

SET-OFF. 
1.  The  right  of  set-off  is  reciprocal, 
and  mutual  claims,  and  such  as  are 
in  the  same  right,  can  alone  be  set. 
off.  Halts  administrator  vs.  Cres.- 
weU,  ..-        -        36 

SHERIFF. 
See  Evidence,  31,  32. 

SPECIAL  WARRANTS. 
See  Land  office. 
SPECIFIC    EXECUTION    OF 

CONTRACTS. 
1.  The  holder  of  a  bond  of  convey, 
ance  for  a  parcel  of  land,  as  assignee, 
made  and  delivered  a  deed,  by  which 
he  conveyed  to  G,  the  land  described 
in  the  bond;  afterwards, to  defeat!*, 
and  with  a  fraudulent  intent  to  de- 
prive his  conveyance  of  its  intended 


operation,  he  re-delivered  the  tofto* 
to  the  original  obligee,  when  the  as~ 
ngnment  was  erased  and  a  new  as- 
aignment  endorsed  to  C,  by  the  obis, 
gee.  Held:  that  under  such  circum- 
■tanoes,  neither  the  first  assignee, 
nor  C,  who  in  fact  claimed  under 
him,  oould  seek  in  equity  a  specific 
execution  of  the  contract  a*  against 
theobliger.ordefeetG'stitle.  Ciery 
vs.  Grimes,         ...        31 

STATE. 
See  Court  of  Chancery,  4. 

SUBSTITUTION. 

See  Surety,  8, 9. 

8URETY. 

1.  A  security  who  pays  the  debt  of  his 
principal  at  par  in  depreciated  bank 
notes,  can  only  recover  the  amount 
given  for  them,  and  in  the  absence 
of  such  proof,  the  payment  will  be 
estimatea  at  thecurrent  market  price 
at  the  time  of  the  payment.  Baits 
administrator  vs.  CresioWJ,  36 

2.  Securities  in  s  bond  who  pay  off 
the  debt,  may  recover  separately  the 
sums  respectively  paid  by  them,  and 
the  evidence  which  one  of  them  may 
have  to  rebut  the  plea  of  limitations, 
does  not  necessarily  enure  to  the 
benefit  of  the  other  surety.  Ii. 

3.  Where  the  language  of  a  contract  is 
equivocal  and  ambiguous,  regard  is 
always  to  be  had  to  the  subject  mat- 
ter about  which  the  parties  are  stip- 
ulating, and  such  a  construction  of 
the  terms  used  is  to  be  adopted,  as 
will  carry  their  intention  fully  into 
effect;  but  where  a  party  expressly 
contracts  as  security,  he  is  not  to  be 
treated  as  principal.  Slater  vs.  Ma- 
grave,       -  265 

4.  The  general  rule  is,  that  a  Court 
of  Chancery  has  no  power  over  the 
securities  of  a  trustee  of  the  oourt, 
but  this  has  some  exceptions.  Brooks 
vs.  Brooke,  Belt  and  Hodgkin,  306 

5.  Where  property  is  sold  under  a  de- 
cree of  a  court  of  equity,  the  proceeds 
of  sale  are  considered  in  the  custody 
of  the  court,  and  no  person,  whether 
a  party  to  the  bill  or  otherwise,  can 
maintain  a  suit  at  law  for  the  recov- 
ery of  any  portion  thereof,  until  the 
payment  of  a  claim,  thus  prosecuted, 
shall  have  been  awarded  by  the  court, 
and  notice  of  such  award,  and  a  de- 
mand of  payment,  shall  have  been 
made  of  the  trustee  or  other  officer 
in  whose  hands  the  funds  may  have- 
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temained  m  the  fiduciary  agent  of 
the  court  -  -  -  -  1&. 
6.  But  where  the  trustee  is  delinquent, 
and  having  wasted  the  fund  dies  in- 
testate,  without  any  administrator, 
or  estate  on  which  administration 
could  be  had,  and  a  claimant  could 


and  indemnity  against  less,  if  in  his 
character  of  surety  he  should  be 
compelled  to  satisfy  such  debt,  and 
that,  no  matter  when  the  lien  was 
created.  Jo. 

SURVIVING  RIGHTS. 


not  place  himself  in  a  situation  to  See  Dower,  3. 

proceed  at  law,  by  obtaining  a  previ- 

•us  award  against  the  trustee,  ac-  TAXES. 

companied  with  notice  and  demand  1.  The  State  has  the  power  to  exempt 

of  payment,  then  equity  will  afford      from  taxation  particular  items  of 


relief  against  his  securities.  I&. 
7.  A  court  of  equity  will  do  nothing 
to  extend  the  liability  of  securities 
fceyend  the  dear  intent  and  import 
ef  their  contract ;  but  if  to  such  an 
extent  they  cannot  be  held  liable,  by 
reason  of  fraud,  accident,  or  mistake, 
it  will  to  prevent  a  failure  of  justice, 
interfere,  and  enforce  the  execution 
of  their  contract  according  to  its  ob- 
vious meaning  and  design.  lb. 


8.  G  was  the  deputy  sheriff  of  S,  and 
gave  bond  with  B  as  his  surety,  both 
were  sued  to  judgment;  after  this  G 
with  J,  as  his  surety,  gave  an  in* 
junction  bond,  and  procured  an  in- 
junction to  stay  proceedings  upon 
the  judgment  against  him.  His  bill 
was  finally  dismissed.  In  an  action 
upon  the  injunction  bond  entered  tor 
the  use  of  B  against  J,  the  surety, 
who  pleaded  that  G  had  prosecuted 
his  injunction  with  effect,  and  per. 
formed  all  he  was  bound  to  do  by 
the  condition  of  that  bond ;  it  ap- 
peared that  B,  the  equitable  plain- 
tiff, had  paid  off  the  judgment  a- 
gainst  him,  part  before  and  part  af- 
ter the  commencement  of  the  action 
against  J.     Held, — that  under  the 

state  of  the  pleadings,  the  defendant  5.  The  banks  in  the  city  •/  Baltimore, 

incorporated  before  and  after  the 
year  1831,  are  in  the  same  condition, 
as  to  the  exemption  of  the  banking 
privilege  from  taxation — at  all  e- 
vents,  the  act  of  1835,  chap.  142, 
must  have  relieved  the  case  of  all 
doubt  as  to  the  banks  claiming  un- 
der that  law.  lb, 
6.  Non  residents  of  the  State  are  lia- 
ble to  the  tax  in  respect  of  stock  held 
in  the  banks  of  this  State,  as  well 
as  residents  here.        .        -        lb. 


property,  to  the  extent  proposed  in 
the  act  of  March,  1841,  chap.  23; 
as  also  in  the  charters  of  the  Balti- 
more and  Susquehanna  Rail  Road 
Company,  act  of  1827,  chap.  172, 
sec  20,  and  the  Philadelphia,  Wil- 
mington and  Baltimore  Rail  Road 
Company,  act  of  1831,  chap.  296, 
sec.  19.  Tax  Causes,  -  117 
2.  The  7th  and  11th  sections  of  the 
act  of  1821,  chap.  131,  are  to  be  re- 
garded as  securing  the  banks  front 
further  tax  or  charge  for  their  fran- 
chise or  banking  privilege,  but  not 
as  exempting  the  property  belonging 
to  such  banks,  or  the  shares  of  stock 
therein  held  by  individuals,  from 
taxation.  ...        lb. 

The  property  of  a  bank  being  rep- 
resented by  the  shares  of  stock  there- 
in, both  cannot  be  taxed ;  and  there- 
fore, when  the  tax  is  imposed  on  the 
stock  in  the  hands  of  share  holders, 
the  property  of  the  bank,  real  or  per- 
sonal, cannot  also  be  taxed.  lb. 
The  stock  of  the  banks  of  Baltimore 
in  the  hands  of  share  holders  was 
rightfully  taxed,  but  the  appeal  tax 
oourterred  in  taxing  the  real  and  per. 
sonal  property  of  the  same  banks./6. 


J  could  not  give  in  evidence  the 
payment  by  B,  made  after  the  com- 
mencement of  this  action,  and  that 
B,  by  virtue  of  his  payment  of  the 
original  judgment  against  him,  was 
not  entitled  to  an  assignment  from 
S  of  the  injunction  bond,  so  as  to 
enable  him  to  proceed  against  J. — 
The  principles  of  contribution  be- 
tween co-sureties  do  not  apply  to 
such  a  case.  Semmes,  u$e  of  Baden, 
vs.  Naylor,  358 


9.  The  surety  in  the  first  bond  would  7.  It  also  results,  that  as  the  stock  is 


be  entitled  on  the  ground  of  substi- 
tution, to  the  benefit  of  any  lien  upon 
bis  own  property,  either  real  or  per. 
sonal,  which  the  principal  debtor 
might  give  to  the  creditor,  ss  a  se- 
curity for  the  payment  of  his  debt, 
or  as  the  means  of  re-imbursement 


the  representative  of  the  property  of 
a  company,  the  exemption  of  the  one 
must  be  considered  as  the  exemption 
of  both,  unless  the  exemption  be 
made  on  the  ground  of  selection,  to 
show  which  is  intended  to  be  taxed 
to  the  exclusion  of  the  other,     lb. 
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,8.  In  the  case  of  the  Baltimore  and 
Susquehanna  Rail  Road  Company, 
act  of  1837,  chap.  72,  see.  80,  the 
■took  is  expressly  exempted,  and  the 
whole  object  would  be  defeated  by 
taxing  the  property ;  the  mortgage 
executed  to  tho  State,  cannot  exempt 
the  property  mortgaged  from  taxa- 
tion in  the  hands  of  the  company  See  Practice,  4. 

9™nfiF£m  of" the  Philadelphia',  TERRITORIAL 
Wilmington  and  Baltimore  Rail 
Road  Company,  the  Legislature,  by  1 
tho  same  act  (1831,  chap.  996,  sec. 
19,)  which  exempts  tho  stock,  re- 
serves the  right  to  tax  the  fixed  and 
permanent  works  of  the  company, 
the  tax  on  the  property  thus  excepted 
from  the  exemption  is  proper  on  the 
ground  of  selection.  lb. 

10.  The  tax  in  that  case  has  been  im-  2.  A  county,  as  a  member  of  the  polit- 


plaintlff  in  the  judgment  to  borrow 
money  for  it*  does  not  exempt  such 
judgment  in  the  hands  of  such  plain- 
tiff  from  being  taxed.  Protection  to 
the  institution,does  not  protect  those 
who  deal  with  it.  lb. 

TERRE  TENANTS. 


DIVISIONS  OF 
THE  STATE. 
A  county  is  an  integral  part  of  tho 
State,  or  portion  of  the  body  politic, 
and  money  received  by  her,  would 
belong  to  her  as  public  property,  in 
her  public  politicalcapacity,to  be  ap- 
plied exclusively  to  the  public  use. 
State,  u$e  of  W.  County,  vs.  B.  f 
O.R.R.Co.     ...         399 


posed  according  to  the  exception ; 
the  bed  of  the  roao\  the  rails,  build- 
ing  and  steamboat  being  within  it ; 
the  principle  of  valuation  adopted  is 
proper ;  taxing  the  buildings,  steam- 
boats and  rails,  as  of  the  value  they 
bear,  irrespective  of  their  being  por- 
tions .of  a  rail  road,  and  taxing  the 


ical  family,  has  a  right  to  participate 
in  the  legislativecouncil  of  the  State, 
but  the  will  of  the  majority,  when 
expressed  according  to  the  forms  of 
the  Constitution,  is  obligatory  upon 
her,  and  to  that  will,  as  the  rule  of  her 
conduct,  she  is  bound  to  submit  with 
becoming  deference  and  respect,  lb. 


land  as  land,  and  not  as  of  increased  J.  A  county  is  one  of  the  public  tor- 


value  by  reason  of  its  being  used  as 
a  rail  road.  Ik. 

1 1 .  The  charitable  and  literary  institu. 
tions  excepted  in  the  act  of  1841,  are 
properly  considered  as  exempted.  lb. 

12.  The  exemption  of  the  act  of  March 
1841,  chap,  23,  also  protects  from 
taxation  all  "houses  of  public  toor- 
ship  and  burying  grounds,"  but  not 
bank  stock  or  other  property  held  by 
or  in  trust  for  religious  institutions, 
whether  incorporated  or  otherwise/6 

13.  Shares  in  the  hands  of  stockhold- 
ers in  the  insurance  Companies  be- 
ing taxed,  the  stock  held  by  the  com- 
panies as  part  of  their  property  can. 
not  also  be  taxed.        -        -        lb. 

1 4.  A  bank,  as  in  the  case  of  the  Far- 
mers and  Merchants  Bank  of  Balti- 


ritorial  divisions  of  the  State,  estab- 
lished for  public  political  purposes, 
connected  with  the  administration  of 
the  government.  The  money  it  re- 
ceives in  that  character  is  public  pro- 
perty, to  be  used  for  public  purposes 
only,  and  not  for  the  use  of  its  citi- 
zens individually.  In  that  relation 
they  would  have  no  immediate  inter- 
est, and  could  assert  no  title.       lb. 

TRUSTS— TRUSTEES. 
.  Trustees,  invested  by  law  with  an 
important  public  duty,  are  compe- 
tent, as  parties,  complainant**,  to 
proceed  in  equity  in  their  own  names 
to  protect  the  franchise  committed 
to  them  from  violation,  Lucas,  et  si. 
vs.  McBlah,  et  al.        -        -        1 


mere,  being  the  holder  of  its  capital  2.  A  trustee  ought  not  to  encounter 
stock,  is  not  liable  to  be  taxed  there-  expenses,  impairing  the  principal  of 
upon.  -  -  -  -  lb.  c.  q.  t.  estate,  without  the  approba- 
J5.  A  mortgage  in  the  hands  of  the  tionofa  Court  of  Chancery.  Hatton 
mortgagee  is  liable  to  be  taxed  as  an       vs.  Weems,  -        -        -        83 

item  of  his  property— though  all  his  3.  Expenses  which  a  trustee  must  ne- 
other  property,  a  part  of  which  was       cessarily  encounter,  and  which  can 


mortgaged,  is  also  taxed,  and  he  can- 
not claim  to  deduct  the  sum  he  owes, 
from  the  sum  due  to  him  on  mort- 
gage, lb. 
J  6.  A  literary  institution  whose  pro- 
perty is  exempt  from  taxation,  con- 
fessing a  judgment  to  enable  the 


be  clearly  and  satisfactorily  seen  by 
the  court,  ought  to  be  allowed,  as  the 
court  on  application  at  the  proper 
time  would  have  allowed  them.  lb. 
4.  If  a  trustee  has  mixed  trust  proper- 
ty with  his  own :  kept  no  accounts 
of  the  produce  of  the  labor  of  slaves 


Digitized  by  VjOOQIC 


INDEX, 


533 


held  in  trust,  nor  of  their  clothing 
and  maintenance,  nor  of  the  clothing 
of  his  c.  q.  t.;  then  by  reason  of  his 
own  misconduct  and  negligence,  he 
is  liable  to  have  his  expenses  set 
down  at  their  lowest  estimate.    lb. 

.5.  When  it  was  in  question  what  al- 
lowances should  be  made  a  trustee 
for  raising  infant  slaves,  and  the 
same  estate  had  been  under  the  care 
of  a  receiver  of  the  court,  when  sim- 
ilar expenses  had  been  incurred,  the 
court  as  against  a  delinquent  trustee 
who  has  kept  no  account,  considered 
the  actual  disbursements  of  the  re- 
ceiver as  furnishing  a  better  guide  to 
truth  and  justice,  than  an  average  of 
the  opinions  and  estimates  of  wit- 
nesses,  of  what,  in  their  judgments 
would  be  a  fair  price.  -        lb. 

•6.  The  Chancery  Court  for  attaining 
justice,  where  the  record  furnishes 
no  other  means  of  arriving  with  more 
certainty  at  the  truth,  will  average 
testimony  of  values;  bat  this  rule  has 
exceptions,  and  is  not  of  universal 
application.        ...        lb. 

7*  The  opinions  of  persons  accustom, 
ed  to  furnish  boarding  and  lodging, 
is  of  more  value  than  opinions  esti- 
mating the  value  of  snch  services 
without  actual  experience ;  neither, 
however,  is  conclusive,  but  the  court 
will  consider  the  relation  of  the  par- 
ties, and  other  circumstances,  as  be- 
tween trustee  and  c.  q.  t.    -        lb. 

.8.  A  trustee,  under  circumstances,  al- 
lowed the  whole  income  of  his  c.  q.  t. 
for  board  and  maintenance,  and  ta- 
king care  of  her  real  and  personal 
estate ;  and  also  in  analogy  to  exec- 
utors and  administrators,  was  allow- 
ed commissions  on  the  products  of 
real  estate,  and  on  the  income  of  the 
personal  estate,  and  the  value  of  the 
latter  as  it  came  to  his  hands,     lb. 

9.  A  trustee  appointed  by  the  Court 
of  Chancery,  is  an  officer  of  that 
court,  acting  under  its  direction  and 
authority;  and  so  far  as  concerns 
matters  of  equitable  jurisdiction,  as 
to  what  he  does,  or  ought  to  do,  in 
discharge  of  his  duties,  is  alone  res- 
ponsible to  that  court.  Peiwi  vs. 
Brewer  and  Boyle,  113 

10.  Although  it  is  true  as  a  general 
rule,  that  where  money  is  directed  to 
be  invested  on  good  security,  it  can- 
not be  put  out  on  mere  personal  se- 
curity of  any  kind,  yet  where  a  testa- 
tor has  recognized  the  propriety  of 
making  an  investment  in  stocks, 
bonds  or  other  securities,  any  such 


securities  as  have  been  received  by 
the  trustee  under  his  will,  may  be 
considered  as  a  proper  investment, 
unless  it  should  appear  they  had 
been  since  lost  by  his  misconduct  or 
negligence.  Per  Bland,  Chancellor. 
Clagett  vs.  Crawford,        -        275 

11.  In  such  case,  the  trustee  would  be 
held  accountable  as  for  so  much  mo- 
ney, for  all  mere  simple  contract  evi- 
dences of  debt,  below  the  grade  of 
specialty  securities,  received  by  him. 
Per  Bland,  Chancellor.      -        lb. 

12.  Where  a  trustee  under  a  decree 
wastes  a  portion  of  the  purchase  mo- 
ney, and  dies  in  default,  a  second 
trustee  was  appointed,  the  court  may 
order  him  to  pay  off  prior  incumbran- 
ces with  the  funds  in  his  hands, with, 
out  prejudice  to  the  right  of  judgment 
creditors  having  liens  on  the  land,  to 
proceed  against  the  securities  of  the 
first  trustee  to  the  extent  of  the  funds 
wasted.  Brooks  es.  Brooke,  Belt  and 
Hodgkin,  306 

13.  By  a  decree  under  which  a  sale  was 
made,  the  trustee  was  ordered  to  re- 
port thesalo  and  to  bringthe  proceeds 
of  sale  into  court ;  disobedience  to 
the  latter  branch  of  this  decree  is  a 
breach  of  the  condition  of  his  bond, 
for  which  he  and  his  securities  may 
be  sued  at  law  by  any  person  who 
can  show  himself  damnified,  and 
clothed  with  the  requisite  authority 
to  sue.  lb. 

See  Court  of  Chancery,  6,  7,  8,  43. 
Evidence,  20. 
Legacy,  1,  2. 
Surety,  5. 

USAGE. 

See  Insurance. 

VACANT  LAND. 

See  Land  office. 


VARIANCE, 

See  Pleas  and  pleading,  2, 

VENDOR  AND  VENDEE. 

1.  A  father,  seized  of  land,  conveyed 
it  in  fee  to  one  of  his  sons,  but  retain- 
ed possession,  and  about  a  year  after 
agreed  with  him  in  writing,  under 
the  seal  of  both  parties,  that  the  fa- 
ther should  retain,  use  and  cultivate 
the  land  at  a  nominal  rent  during  his 
life,  and  if  his  widow  survived  him, 
she  should  retain  part  of  the  dwelling 
house,  with  a  garden,  for  her  life. 
The  son  agreed  on  his  part,  to  exe- 
cute bonds  to  his  brothers  and  sisters 
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fcr  the  payment  of  four-fifth*  of  the    VOLUNTARY  PAYMENTS. 
^o^he lend. to becomedue after  ,.  A  mere  yoittnteer>  withoot  „,y  M. 
£?J^?.t  »■•  ftther,  being  the      thoritJ)  andertakiDg  t0  ^^  a 
belenceof  the  whole  porch.*  mo-      ^  ^  not  mcJed  to  ^  ^u 

of  the  party  whose  debt  he  so  dis- 
charges. HaWs  administrator  w. 
Crestoell,  ...  -  36 
WARRANT  OF  RESURVEY. 


ney .   The  eon  executed  the  bonds  to 

hie  four  brothers  and  sisters,  and  the 

father  continued  in  possession  from 

1834  to  1838,  the  time  of  filing  the 

hill,  meanwhile  the  son  became/an 

insolvent  debtor,  and  conveyed  the  See  Land  o^e,  2,  3,  4,  6. 

land  to  trustees  for  the  benefit  of  his 


creditors  under  the  insolvent  laws, 
•among  whom  were  various  judgment 
creditors.  The  agreement  between 
the  father  and  son  was  neither  ac- 
knowledged nor  recorded,  and  pond, 
ing  a  bill  filed  by  the  father,  brothers 
and  sisters,  to  prevent  a  sale  of  the 
land  until  their  bonds  were  paid,  the 
father  died  Hild,— that  a  lien  ex- 
isted for  the  payment  of  the  bonds 
out  of  the  proceeds  of  the  land,  as 
against  the  son,  his  trustees  and  judg- 
ment and  general  creditors.  &epp, 
et  al  vs.Repp,  Warfield  and  Fox,  341 
8.  If  the  personal  estate  of  a  deceased 
vendee  is  sufficient  to  discharge  the 
vendor's  equitable  lien  for  a  balance 
of  unpaid  purchase  money,  due  for 
land  sold,  the  real  estate  ought  not 
to  be  sold  for  that  purpose  Richard- 
ion  vs.  StiUinger,     -        -        477 

3.  A  bill  in  equity  can  be  filed  to  en. 
force  the  vendor's  lien,  only  when 
the  complainant  has  exhausted  his 
remedy  at  law,  or  where  he  avers 
such  facts  as  will  show,  that  he  can- 
not have  a  fall,  complete  and  ade- 
quate remedy  at  law  -        -        Jo. 

4.  In  requiring  a  vendor  to  exhaust 
his  legal  remedies,  or  show  that  he 
has  none  before  proceeding  in  equity 
to  enforce  his  equitable  lien  for  the 
unpaid  balance  of  the  purchase  mo- 
ney, he  is  not  required  to  proceed  by 
ejectment  to  re-possess  himself  of 
the  land  sold ;  nor  by  way  of  attach- 
ment or  fieri  facias  to  seize  and  sell 
the  land  sold  by  him  in  the  hands  of 
the  vendee.  lb. 


WILL  AND  TESTAMENT. 

I.  H  devised  in  1822  to  his  son  and  his 
heirs,  a  tract  of  land,  in  trust,  to  per. 
mit  the  testator's  daughter  to  have 
all  the  rents  and  profits  arising  there- 
from during  her  natural  life,  and  af- 
ter her  death  to  her  children  lawfully 
begotten,  but  if  she  should  die  with, 
out  lawful  issue,  then  I  give  and  de- 
vise the  said  land  to  my  said  son  and 
his  heirs  forever :  Another  item  of 
the  will  devised  various  slaves,  male 
and  female,  **on  the  same  terms,"  the 
testator  had  given  the  land,  and  ano. 
ther  clause  grave  also  on  same  terms, 
one-half  of  his  stock,  plantation  n- 
tensils,  and  household  and  kitchen 
furniture.   The  testator  gave  the  re. 
sidue  of  his  estate  to  his  said  son, 
whom  he  also  appointed  his  executor 

Held  under  this  will— 

1.  That  the  daughter  took  an  equi- 
table estate  tail,  which  in  this 
State  is  converted  into  an  estate 
in  foe,  in  the  land  devised  to  her. 

2.  That  in  the  personal  property  she 
took  an  absolute  ostate. 

3.  That  the  limitation  over  to  the 
son  being  after  an  indefinite  fail- 
ure of  issue,  is  void. 

4.  That  the  bequest  being  of  both 
male  and  female  slaves,  and  the 
testator  intending  that  all  should 
go  over  on  the  same  event,  the 
character  of  the  subject  matter  of 
the  bequest,  as  in  the  case  of  Bris- 
coe  vs.  Briscoe,  6  Gill  &  John. 
232,  does  not  make  the  limitation 
over  valid.  Hattonvs,  Weemt,  83 


A  court  of  equity  never  requires  a  2.  a  will  and  codicil  are  to  be  conatrn- 
complunantjo^  do  a  na^tory  act,       ^  together  as  one  instrument  and 


nor  an  act  which  may  impair  his 
equitable  rights.  lb, 

6.  A  sale  by  a  vendor  of  the  land  sold 
to  his  vendee  by  execution,  would  be 
subject  to  all  judgments,  liens  and 
outstanding  equities,  existing  ante, 
rior  to  the  date  of  the  judgment  a- 
gainst  such  vendee,  and  upon  which 
the  execution  issued.  -        lb. 

VERDICT,  UNCERTAINTY  OF. 
{See  Practice,  6. 


are  to  be  reconciled  as  far  as  practi- 
cable ;  but  if  there  be  any  conflict  or 
repugnancy  between  them,  the  codi- 
cil, as  the  last  indication  of  the  testa- 
tor's mind,  must  operate  in  prefer- 
ence to  the  will.  Lee  vs.  Pindle  and 
Wife.etal,  -        -       288 

.  The  testator  having  by  his  will  de- 
clared as  follows:  "item.— Consid- 
"ering  the  term  of  six  years  after  my 
"decease,  ample  and  sufficient  time 
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"out  of  the  profits  of  my  estate  be- 
"queathod  to  my  wife  Elizabeth 
"jfcee,"  (to  whom  he  had  previously 
bequeathed  for  life  the  chief  part  of 
his  slaves,)  "to  provide  for  the  pay- 
•*ment  and  discharge  of  all  my  just 
"debts,  and  to  pay  off  the  legacies 
"hereinbefore  bequeathed;1*  after- 
wards, by  a  codicil,  revoked  the  be- 
quest of  any  of  ray  slaves  as  made 
in  my  will,  but  will  and  direct,  that 
the  whole  of  my  slaves  remain  in  the 
possession  of  my  wife  during  her 
life,  for  the  benefit  of  her  and  my 
children,  in  common,  in  working 
and  cultivating  the  lands  and  prom, 
ises  whereon  1  now  reside,  for  the 
purpose  as  heretofore  set  forth  in  my 
will;  and  after  her  decease,  the  same 
shall  be  equally  divided  among  my 
children,that  is  to  say,naming  them: 
Held, — that  by  the  codicil  the  slaves 
were  given  to  the  widow  for  life,  and 


at  her  death  to  the  children  named 
therein,  and  that  the  pecuniary  le- 
gatees under  the  will,  and  the  per- 
sonal representatives  of  the  widow 
could  not  be  affected  by  the  decree 
in  this  cause,  and  were  not  therefore 
necessary  parties.  From  the  death 
of  the  widow,  the  hire  and  profits  of 
the  negroes  ceased  to  be  a  fund  for 
the  payment  of  legacies.    .        lb. 

4.  Neither  were  the  legatees  of  the 
slaves,  under  the  codicil,  obliged  to 
await  the  expiration  of  the  six  years 
before  they  could  claim  tho  negroes 
and  their  hires.  Their  rights  at. 
tached  immediately  upon  the  death 
of  the  widow,  76. 

See  Legacy. 

Nuncupative  wills. 

WRIT  OF  ERROR. 

See  Certiorari. 
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